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Pftge  143,  last  line,  for  **  if  they  had  not  had,"  read  "  if  the  then  mortgagees 
had  not" 
280,  line  13  from  the  bottom, /or  **  plaintifl^"  read  "  defendant" 
348.  line  6  ftom  the  bottom, /or  "Rutland,"  read  "  Wales." 
355,  marginal  note,  line  35,  for  **  his,"  read  **  their." 


(Bxi^tqntt  ^tpottS. 


EASTER  TERM,  28  VICT. 

— • —  1868. 

GOUQH  V.  Eterabd.  .^Hia9. 


T 


HIS  was  an  interpleader  issue  to  try,  as  between  the  The^pMses- 
claimant,  the  now  plaintiff^  and  the  execution  creditor,  the   rent  posses- 
now  defendant,  the  right  to  goods,  seized  by  the  sheriff  of  y^dor  or 
Breconshire,  on   the  11th  of  July,  1862,  under  a  fi.  fa.  J^a^silb 
issued  on  the  9th  of  July,  by  the  now  defendantt  against  /[y^ig  ^ct. 
one  Henry  EmesL  «•  36),  i«  in 

^  generu  a 

At  the  trial,  before  Brannvell,  B.,  at  the  sittings  after  last  quesaon  of 
Hilary  Term,  the  following  facts  appeared. — Ernest,  the  Where  per- 
execution  debtor,  had  been  in  business  as  a  land  agent  had  been  sold 
and  timber  merchant,  and  had  occasionally  employed  agreements 
the  plaintiff  as  a  builder  and  in  the  sale  of  timber.  ^^^^^^ 
In  1859  Ernest  gave  up  business  and  employed  the  plaintiff  ^^^  *^*' 
to  assist  him  in  tryinir  to  sell  off  some  timber  at  Brecon,  a  lemained  in 

•^     *'  ^  the  same  vlace 

portion  of  which  was  stored  at  a  private  wharf  belonging  to  in  which  they 

had  been  kept 

Ernest,  and  the  remainder  at  a  public  wharf  in  the  custody  of  by  the  Tendor, 
a  wharfinger.     Ernest  had  a  house  in  Brecon  which,  having  ciitmmstances 
previously  himself  occupied,  he,  in  November,  1860,  let  to  the%endee 

had  done  more 
than  take  mere  fonaal  possession  of  them,  and  npon  an  interpleader  issue,  after  seizure 
under  a  fi.  fa.,  the  juiy  found  bona  fides  in  the  transactions : — Sild,  that  the  property  seized 
vas  not  in  the  "^yparent  possession"  of  the  vendor  within  the  meaning  of  the  interpretation 
daose,  and  that  upon  the  mcts  proyed  there  was  sufficient  eridence  of  actual  possession  by 
the  Tcndee  so  as  to  present  the  operation  of  the  statute. 

QiMfT,  whether  the  agreements  (set  out  in  the  text)  were  bills  of  sale  within  the  meaning 
of  the  Act? 
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EXCHEQUER  REPORTS. 

1863.        one  Thompson,  reserving  the  right  to  use  certain  rooms,  and 

'^^~*-^      keeping  a  servant  and  some  office  furniture  on  the  premises. 

V.  The  plaintiflF  when  employed  by  Ernest  was  permitted  by 

him  to  use  these  rooms ;  but  Ernest,  who  came  occasionally 

to  Brecon,  did  not  himself  use  them  after  the  house  was 

let  to  Thompson.     The  plaintiff  had  occasionally  used  the 

rooms  prior  to  April,  1862,  in  which  month  Thompson 

gave  up  the  house,  but  he  used  them  more  continuously 

after  that  date.     On  the  1st  of  April,  1862,  the  following 

written  agreement  was  entered  into  between  Ernest  and 

the  plaintiff  for  the  purchase  by  the  plaintiff  of  the  above 

mentioned  timber : — 

'*  Mr.  Henry  Ernest  agrees  to  sell  to  Mr.  William  Hodges 

Gough,  who  agrees  to  purchase,  all  the  timber  (rough  and 

converted),  barrows,  spokes,  elves,  gates  and  other  articles 

and  materials  and  effects  of  the  said  H.  Ernest  upon  his 

private  and  upon  the  public  wharf  at  Brecon,  and  also  his 

timber  waggon  there,  &c.,  at  the  price  or  sum  of  SOOiL,  to 

be  paid  for  by  the  acceptance  of  the  said  W.  H.  Gough  at 

four  months'  date.     The  said  H.  Ernest  agrees  to  pay  all 

rent  and  other  charges  upon  the  said  timber  and  materials 

at  Brecon  for  a  period  of  six  months,  within  which  time  the 

said  W.  H.  Gough  is  to  remove  the  same.    The  said  W.  H. 

Gough  is  to  have  the  use  of  the  apartments  of  the  said 

H.  Ernest,  and  of  his  servant  there,  at  any  time  during  the 

said  six  months,  free  from  charge,  to  facilitate  his  sale  and 

removal  of  the  said  timber,"  &c. 

«^  H.  Ernest 

«  William  H.  Gough." 

The  apartments  mentioned  in  this  agreement  were  those 
in  the  house  let  to  Thompson,  which  were  a  short  distance 
from  Emest*s  private  wharf.  The  plaintiff,  in  pursuance  of 
the  agreement,  accepted  a  bill  at  four  months  for  SOOL  The 
plaintiff  offered  the  timber  for  sale  on  different  occasions, 


EAflTBE  TERM,    26   YICT. 

tx)th  hefoie  and'  after  the  date  of  the  said  agreement,  and       1868. 

took  purchaserB  to  see  it,  but  the  only  sales  which  he  effected 

were  subsequent  to  that  date,  being  sales  to  two  purchasers 

of  a  port  of  the  timber  at  the  private  wharf.    It  did  not 

qipear  that  any  notice  had  been  given  to  the  wharfinger  at 

the  public  wharf  that  the  timber  lying  there  had  been  sold 

by  Ernest  to  the  plaintiff. 

On  the  19th  of  June  the  following  written  agreement 
was  entered  into  between  Ernest  and  the  plaintiff  for  the 
pordiase  of  the  office  furniture  by  the  plaintiff. 

^  The  undersigned  Henry  Ernest  agrees  to  sell  and  the 
OQdeGrigaed  William  H.  Grough  i^rees  to  purchase  all  and 
singttUr  the  office  and  household  and  other  fixtures,  fittings, 
fomitore,  goods  and  chattels  and  effects  whatsoever  in  and 
shoot  the  house  and  stable,  garden  and  premises  in  Gla« 
moigan  Street,  Brecon,  lately  occupied  by  Mr.  T.  W.  A. 
Thompson  at  the  price  of  502.  Mr.  Gough  b  to  be  at 
liberty  to  hold  possession  of  the  said  premises  without 
Angd  until  the  completion  of  the  repairs  to  the  property 
of  Mr.  Ernest  in  Glamorgan  Street,  and  either  to  remove 
or  sell  the  property  above  mentioned  by  auction  or  other- 
wise  on  the  premises.  The  said  50/.  is  to  be  paid  as  fol- 
lows:— ^Mr.  Gough  is  to  pay  the  amount  due  to  the  servant 
Maiy  Price  fi>r  wages,  board  and  other  disbursements  up  to 
the  end  of  the  current  month  of  her  service,  and  further 
2/.  18f.  6d.  for  one  month's  wages  and  board  by  way  of 
warning.  Also  to  pay  any  rates,  taxes,  &c.,  due  for  the 
premises,  and  to  carry  the  balance,  if  any,  to  the  credit  of 
his  building  account  (Brecon)  against  Mr.  Ernest 

«  H.  Ernest. 
"  W.  H.  Gough.- 

The  servant  mentioned  in  the  above  agreements  kept  the 
^7  of  the  private  wharf,  and  prior  to  the  first  agreement 
the  plaintiff's  practice  was,  when  for  Ernest's  purposes  he 
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required  access  to  the  timber,  to  get  the  key  from  her  and 
return  it.     About  the  period  when  the  agreement  of  the 
^    »•  Ist  of  April  was  made,  but  at  what  exact  time  did  not 

appear,  the  plaintiff  obtained  the  key,  and  subsequently 
gave  it  to  his  son,  who  had  since  retained  it  for  his  father. 
The  repairs  mentioned  in  the  agreement  of  the  19th  of 
June  were,  by  a  previous  agreement  of  the  19th  of  April, 
to  be  done  upon  four  houses,  two  of  which  were  to  be  ready 
for  occupation  by  the  end  of  June,  and  the  others  as  soon 
afterwards  as  possible.  The  repairs  were  not  completed  on 
the  10th  of  July,  1862,  when  the  whole  of  the  property 
contained  in  the  agreements  of  the  1st  of  April  and  the 
19th  of  June,  was  seized  by  the  sheriff  under  the  fi.  fa. 
issued  at  the  suit  of  the  defendant.  Upon  these  facts  being 
proved,  the  Judge  left  to  the  jury  the  question  whether  the 
transaction  was  bona  fide  or  merely  colourable,  and  the  jury 
found  a  verdict  for  the  plaintiff,  leave  being  reserved  to 
move  to  enter  the  verdict  for  the  defendant  for  the  whole 
or  part  of  the  goods,  with  power  for  the  Court  to  draw 
inferences  on  any  matters  of  fact. 

J.  Karslake,  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  accordingly^  on  the  ground,  first,  that  the  instruments 
under  which  the  claim  arose  were  not  registered  as  required 
by  statute ;  secondly,  that  the  goods  were  in  the  posses- 
sion or  apparent  possession  of  the  assignor,  and  subject  to 
execution. 

Shee,  Seijt,  and  Day  shewed  cause  (a). — First,  the 
written  documents  are  not  bills  of  sale  within  the  Bills  of 
Sale  Act  (17  &  18  Vict  c.  36),  but  mere  memoranda  of 
agreements.  By  the  interpretation  clause,  in  the  7th  sec- 
tion of  that  Act,  **  the  expression  bill  of  sale  shall  include 
bills  of  sale,  assignments,  transfers,  declarations  of  trust 
without  transfer,  and  other  assurances  of  personal  chattels, 

(a)  April  28,  1863. 
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and  aho  powers  of  attorney,  authorities,  or  licences  to  take        1863. 
possession  of  personal  chattels  as  security  for  any  debt,  but      ^^^^'^^^ 

shall  not  include  the  following  documents,  that  is  to  say,  v. 

Etebabd. 
assignments  for  the  beneBt  of  the  creditors  of  the  person 

making  or  giving  the  same ;  marriage  settlements ;  trans- 
fers or  assignments  of  any  ship  or  vessel  or  any  share  thereof; 
transfers  of  goods  in  the  ordinary  course  of  business  of  any 
trade  or  calling ;  bills  of  sale  of  goods  in  foreign  parts  or 
at  sea ;  bilk  of  lading ;  India  warrants ;  warehouse  keepers* 
certificates ;  warrants  or  orders  for  the  delivery  of  goods,  or 
any  other  documents  used  in  the  ordinary  course  of  business 
as  proof  of  the  possession  or  control  of  goods,  or  authorizing 
or  purporting  to  authorize,  either  by  indorsement  or  by  de- 
livery, the  possessor  of  such  documents  to  transfer  or  receive 
goods  thereby  represented."  The  documents  which  the 
Act  contemplates  must  be  either  under  seal,  or  at  all  events 
formal  instruments  of  transfer.  [Jtforhn,  B. — *'A  bill  of 
sale  is  a  solemn  contract  under  seal,  whereby  a  man  passes 
the  right  or  interest  that  he  hath  in  goods  and  chattels  :*' 
Tomlin's  Law  Dictionary. — He  also  referred  to  Sheppard*s 
Touchstone,  tit.  •**  Bargain  and  Sale."]  It  is  clear,  there- 
fore, these  documents  are  not  in  strictness  bills  of  sale,  and 
although  the  interpretation  clause  gives  this  word  a  more 
extended  signification,  the  case  of  Attsap  v.  Day  (a)  shews 
that  the  clause  will  be  construed  with  strictness,  and  that  a 
document  is  not  within  it  merely  because  it  contains  the 
terms  of  a  contract  of  sale  between  the  parties.  Pollock, 
C.  6.,  there  said  : — **  If  there  is  any  clause  which  ought  to 
be  construed  with  strictness,  it  is  a  clause  which  declares 
that  one  thing  shall  mean  another.'*  These  documents  are 
not  ^^aasurances.'^  The  term  ^'assurance"  has  a  recognized 
legal  acceptation,  and  imports  something  by  which  property 
is  assured.     The  words  **  other  assurances"  shew  that  in  the 

(a)  7  H.  &  N.  457. 
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1868.  contemplation  of  the  legblatore  the  instmments  preTionsIy 
enumerated  are  **  assurances."  The  instruments  subsequently 
enumerated  are  foreign  to  this  case.  It  cannot  be  inferred 
that  because  the  interpretation  clause  specially  excepts 
certain  documents,  they  would  if  not  excepted  fidl  within 
its  general  words.  Again,  these  agreements  are  **  transfers 
in  the  ordinary  course  of  business  of  a  trade  or  catling" 
within  the  exception  in  the  interpretation  clause. 

Secondly,  the  goods  were  not  in  the  possession  or 
apparent  possession  of  the  execution  debtor.  With  r^ard 
to  the  goods  at  the  private  wharf,  the  other  side  may, 
perhaps,  rely  on  the  language  of  the  interpretalion  clause. 
'* Personal  chattels  shall  be  deemed  to  be  in  the  'apparent 
postesnan*  of  the  person  making  or  giving  the  biO  of  sale,  so  long 
as  they  shall  remain  or  be  in  or  upon  any  house,  mill,  ware- 
house, building,  works,  yard,  land,  or  other  premises  occupied 
by  him,  or  as  they  shall  be  used  or  enjoyed  by  him  in  any  place 
whatsoever,  notwithstanding  that  formal  possession  thereof mt^ 
have  been  taken  by  or  given  to  any  other  person/*  The  latter 
words  restrict  the  preceding  definition.  The  plaintiff  had 
not  mere  formal  possession,  but  exclusive  manual  control 
over  the  timber.  The  execution  debtor  owned  the  private 
wharf,  but  did  not  occupy  it.  The  preamble  of  the  enact- 
ment shews  that  the  object  of  the  legislature  was  to  prevent 
fraud.  Here  the  bona  fides  is  established  by  the  verdict  of 
the  jury. — They  proceeded  to  aigue  on  the  fects,  that  none 
of  the  property  was  at  the  time  of  seizure  in  the  poesesaion 
or  apparent  possession  of  the  execution  debtor. 

J.  Karslake  and  Finder,  in  support  of  the  rule  (a). — The 
property  seized  was  in  the  possession  or  apparent  possession 

(a)  The  Court  directed  them  be  adverse,  the  deciBion  of  the 

to  confine  their  arguments  to  the  other  question  would  become  un- 

seoond  point,  intimating  that,  if  necessarj. 
their  opinion  should  on  that  point 
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of  the  ezecntion  debtor.  The  timber  at  the  private  wharf  ISGS. 
was  in  his  ^'appareot  possesstoD^  as  defined  by  the  express 
words  of  the  interpretation  clanseb  He  was  the  occupier 
of  the  wharf  and  liaUe  to  the  rates.  The  key  was  a  mere 
symbol  of  possession  which  gare  to  the  plaintiff  that  formal 
possession  to  which  the*  Act  refers*.  [FMock,  C.  B. — The 
whole  of  the  timber  lying  at  the  private  wharf  was  sold  to 
the  plaintiff,  and  the  key  gave  him  the  adual  possession 
of  it.]  The  object  of  the  legislature  was  to  prevent 
firands  on  creditors  by  giving  fmblicity  to  transactions  of 
this  natnre.  The  Act  dionld  therefore  receive  a  liberal 
constroction.  That  view  was  adopted  by  ;tbe  Court  of 
Common  Pleas  in  Ireland  in  the  case  of  Sheridan  v. 
M*Cartaey  (a)^  which  is  an  audiority  disttncdy  in  point 
In  that  case  the  defendant,  the  owner  of  certain  land, 
in  answer  to  a  proposal  from  one  Brooke  to  jMnrcbase 
his  growing  crops,  wrote^  accepting  the  proposal,  and 
anthorizing  him  to  do  everydiing  necessary  for  the  culture 
and  preparation  of  the  land  Brooke  employed  his  own 
men  to  tend  and  cultivate  the  crops,  and  dismissed  the  men 
whom  the  defendant  had  employed.  The  crops  haying 
been  seized  by  the  sheriff  under  a  fi.  fa.  at  the  suit  of  the 
plaintiff,  it  was  held  that  they  were  in  the  apparent  posses<" 
sioo  of  the  defendant  within  the  meaning  of  the  Bills  oi 
Sale  Act,  as  being  on  land  occupi^  by  him,  and  chat  the 
defendant's  letter  to  Brooke  not  having  been  registered 
under  the  Act,  the  crops  were  liable  to  the  plaintiff^s  execu- 
tion. As  to  the  timber  oil  the  private  wharf,  this  case 
cannot  be  distinguished.---Th6y  then  argued,  upon  the  facts^ 
that  there  .was  no  evidence  of  any  transfer  of  the  possession 
of  any  of  the  property.  Cur^  adv.  wit   [ 

PoLUxn,  C.  B.,  now  said.— ^I  am  of  opinion  that  this  rule 

(a)  11  Irish  Com.  Law  Kep.  506. 
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should  be  discharged     At  the  trial  the  inquiry  was  princi- 
pally  directed  to  the  bona  fides  of  the  transaction,  which 
»•  the  jury,  with  the  entire  approyal  of  the  learned  Judge  who 

presided,  have  established  by  their  verdict. 

The  question  for  our  decision  is,  whether  the  Bills  of  Sale 
Act  operates  to  avoid  this  transaction  upon  the  ground  that 
the  instruments  were  not  registered  under  it,  and  that  there 
was  no  such  complete  delivery  of  possession  by  the  vendor 
as  to  take  the  case  out  of  that  statute. 

I  am  of  opinion  that  the  possession  of  the  plaintiff,  the 
vendee  of  the  goods,  was  so  complete  that  the  provisions  of 
the  statute  do  not  apply.  The  timber  at  the  public  wharf 
was  completely  under  his  control ;  it  was  in  his  possession 
as  far  as  it  was  capable  of  being,  and  it  was  not  in  the  posses- 
sion of  the  vendor.  As  to  the  timber  on  the  private  wharf 
the  plaintiff  had  actually  sold  a  part  of  it ;  the  key  of  the 
wharf  had  been  delivered  to  him,  and  he  had  manual  con- 
trol over  the  timber.  The  furniture  in  the  house  was  as 
much  in  his  possession  as  it  could  be.  The  question  raised 
is,  indeed,  as  my  brother  Martin  remarked  during  the  argu- 
ment, rather  one  of  fact  than  of  law.  In  the  course  of  the 
argument  the  case  of  Sheridan  v.  McCartney  {a)  was  cited 
on  the  part  of  the  defendant.  I  do  not  desire  to  question 
the  correctness  of  that  decision,  although  there  are  other 
authorities  with  which  that  case  is  apparently  at  variance  ; 
but  the  judgment  of  the  Court  there  professes  to  proceed 
upon  a  liberal  construction  of  this  Act,  which  in  my  judg* 
ment  ought  not  to  be  strained  from  its  true  construction. 
If  any  class  of  Acts  ought  to  be  construed  strictly,  it  should 
be  those  which,  having  for  their  object  the  prevention  of 
fraud,  have  inscertain  cases  a  tendency  to  invalidate  bona 
fide  contracts.  Where  fraud  does  not  exist,  this  Act  should 
at  all  events  receive  no  more  than  its  true  construction. 

(a)  1 1  Irish  Com.  Law  Bep.  506. 
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Bot  whether  the  decision  of  that  case  be  correct  or  not  it 
diflen  widely  from  the  present.  The  ground  upon  which 
the  judgment  of  the  Court  there  professed  to  proceed  was, 
that  where,  upon  the  sale  of  a  growing  crop,  the  knd  had 
remained  in  the  possession  of  the  owner,  without  lease  or 
demise  of  any  kind  to  the  Tendee,  the  instrument  by  which 
the  growing  crop  was  disposed  of  ought  to  have  been  regis- 
tered, and  that  not  being  so,  the  crop  remained  in  the 
possession  of  the  owner  of  the  soil.  But  no  question  of 
that  kind  arises  here.  The  property  which  was  here  seized 
was  b  the  poceession  and  under  the  control  of  the  plain- 
tiff. I  am  therefore  of  opinion  that  this  rule  should  be 
discfaaiged. 

Mabtin,  R,  said. — I  am  of  the  same  opinion.  This  is  a 
case  in  which  a  vendor  agreed  to  sell  specific  chattels  to  a 
vendee  at  a  fixed  and  ascertained  price.  By  such  a  contract 
of  sale,  which  is  termed  in  law  a  **  baigain  and  sale,"  the 
property  passes  from  the  vendor  to  the  vendee,  and  at 
common  law  the  possession  of  a  chattel  follows  the  pro- 
perty. By  this  transaction,  as  proved  by  the  written  docu- 
ments^ the  plaintiff,  who  was  the  vendee,  became  the  owner 
and  in  possession  of  these  goods.  Whether  the  Bills  of 
Sale  Act  was  intended  to  apply  to  a  case  like  the  present 
may  be  doubtfiil,  and  upon  that  point  I  express  no  opinion. 
Bat  I  am  clearly  of  opinion  that  there  was  evidence  to  go 
to  the  jury  that  the  plaintiff  was  in  actual  possession  of  the 
whole  of  this  property.    - 

With  respect  to  the  timber  on  the  public  wharf,  it 
was  probably  ordinary  felled  timber,  which  was  lying 
with  its  bark  stripped  off,  as  it  is  commonly  seen  on  a 
wharf  near  the  bank  of  a  river  or  canal,  for  the  purpose 
of  being  removed  when  convenient  The  timber  of  other 
persons  probably  lay  there  also,  and  it  may  well  be  that  no 
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1863.  one  except  the  plaintiff  and  the  clerk  who  had  the  manage- 
ment of  the  wharf  knew  to  whom  this  timber  belonged. 
The  plamtiff  proposed  to  sell  it,  and  with  that  object  took 
persons  to  see  tt,  who  would  natnrally  conclude  that  it 
belonged  to  the  plaintiff,  thoogh  possibly  there  might  be 
other  persons  who,  knowing  that  it  had  once  belonged  to 
the  vendor,  might  think  that  it  still  continued  to  be  his 
property.  1  am  unable  to  see  in  this  any  evidence  of 
**  apparent  possesston"  in  the  vendor,  or  indeed  in  anyone. 
The  vendor  had  ceased  to  have  any  interest  in  the  timber. 
If  anything  happened  to  it  he  would  suffer  no  loss.  By  the 
ordinary  rule  of  the  common  law  v  it  had  become  the  pro- 
perty of  the  vendee,  and  he  was  as  much  in  possession  of  it 
as  under  the  circumstances  he  could  be.  If  there  was  any 
question  for  the  jury,  it  would  be  whether  this,  property  was 
or  was  Hot  in  the  actual  possession  of  the  vendee  ?  And 
this  any  jury  would  upon  such  evidence  have  answered  in 
the  affirmative.  But  this  is  not  the  question  for  our  ded- 
sion.  The  question  is^  whether  my  brother  BramweO  could 
have  withdrawn  the  case  from  the  jury,  and  held,  as  matter 
of  law,  that  notwithstanding  the  property  had  been  sold, 
and  the  price  paid,  die  vendee  could  under  the  cixcom- 
stances  be  deprived  of  his  possession  at  common  law.  I  am 
of  opinion  that  such  a  direction  would  have  been  wrong. 

With  regard  to  the  goods  on  the  private  wharf,  the 
case  is  still  stronger.  The  plaintiff  had  actually  taken  the 
key  of  the  private  wharf  in  which  the  timber  was,  and  this 
key  was  in  the  possession  of  his  son  at  the  time  of  the 
seizure.  As  to  the  furniture  in  the  house,  the  plaintiff  was 
in  the  occupation  of  the  house  and  in  possession  of  his  own 
furniture,  and  upon  whai  principle  it  can  be  claimed  by  the 
judgment  creditor  I  am  at  a  loss  to'  understand. 

Upon  the  question  whether  the  written  documents  were 
such  as  to  requure  registration  I  express  no  opinion,  sinoe  we 
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only  faeoid  the  aigoment  on  one  aide.    The  point  which  I       1868. 
decide  is,  that  there  waa  evidence  to  go  to  the  jury,  that 
all  this  property  was  in  the  posaesaion  of  the  vendee.  . 

BbamwelLi  B.^  said. — ^I  am  of  opinion  that  this  role 
sbonld  be  diacharged  for  the  reasons  which  haye  been  steted 
by  my  brother  Marim.  Whether  the  written  documents 
were  within  the  Bills  of  Sale  Act  I  ofler  no  opinion.  But 
assoming  that  they  were,  the  plaintiflF  is,  I  think,  neyerthe* 
less  entitled  to  judgment  for  the  whcde  of  this  property; 
for  unless  the  property  waa  in  the  *' possession  or  apparent 
posBession'^  of  the  maker  of  the  bill  of  sale  at  the  time  when 
the  {MTocess  was  executed,  the  Act  does  not  apply.  Now 
this  was  dearly  not  so  as  to  the  furniture.  The  house  waa 
not  in  the  occupation  of  the  vendor  but  of  the  plaintiff,  and 
the  furniture  was  in  the  plaintiff^s  use.  So  also  as  to  the 
timber  on  the  private  wharf.  The  plaintiff  had  taken 
poBBeasion  as  much  as  he  could  do  so,  and  did  not  deem 
it  necessary  to  remove  the  timber  to  premises  in  his  exclu- 
sive occnipation.  The  timber  on  the  public  wharf  was  not 
iQ  the  actual  possession  of  the  vendor,  but  of  the  wharfinger. 
Waa  it  then  in  the  vendor's  ** apparent  possession*'?  The 
expression  is  remarkable,  for,  as  possession  is  itself  a  thing 
which  appears,  I  do  not  see  how  the  '*  actual  possession'' 
and  the  *^  apparent  possession"  can  be  in  different  persons, 
unless  some  wider  definition  be  given  to  these  words 
by  the  language  of  the  interpretation  clause.  Apart  firom 
that  clause  there  was  to  my  mind  no  evidence  as  to  any 
part  of  this  property,  that  the  admitted  title  being  in  the 
plaintiff  the  <*  possession  or  apparent  possession"  was  in  the 
vendor. 

But  next  I  will  consider  the  interpretation  clause,  which 
is  as  follows : — <'  Personal  chattels  shall  be  deemed  to  be  in 
the  *  apparent  possession'  of  the  person  making  or  giving  the 
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bill  of  sale,  so  long  as  they  shall  remain  or  be  in  or  upon 
any  house,  mill,  warehouse,  building,  works,  yard,  land, 
or  other  premises  occupied  by  him."  If  the  clause  had 
stopped  there  it  would  have  caused  great  difficulty  as  to  the 
timber  on  the  private  wharf,  though  not  as  to  that  on  the 
public  whar^  and  perhaps  not  as  to  the  furniture,  since  the 
word  "occupy,"  when  applied  to  a  dwelling-house,  must,  I 
think,  mean  "  actually  dwell,"  and  cannot  refer  merely  to 
such  an  occupation  as  would  create  a  liability  to  parochial 
rates  when,  as  in  the  present  case,  the  house  itself  is  actu- 
ally occupied.  But  at  the  trial  I  certainly  thought  that 
the  timber  on  the  private  wharf  was  upon  premises  still  in 
the  occupation  of  the  vendor,  and  that  as  such  it  was  in 
his  "  apparent  possession."  I  am  now  satisfied  that  I  was 
wrong.  My  error  arose  from  not  adverting  to  the  latter 
words  of  the  interpretation  clause,  "notwithstanding  that 
formal  possession  thereof  may  have  been  taken  by  or  given 
to  any  other  person."  I  construe  this  clause  to  mean  that 
the  goods  shall  be  deemed  in  the  "  apparent  possession"  of 
the  vendor  as  long  as  they  are  on  premises  occupied  by  him, 
if  nothing  more  has  been  done  than  the  mere  taking  formal 
possession.  But  that  where,  as  in  the  present  case,  far 
more  than  mere  formal  possession  has  been  taken,  the  clause 
does  not  apply.  I  confess,  however,  that  I  think  we  are  in 
effect  differing  from  the  opinion  expressed  by  the  Court  of 
Common  Pleas  in  Ireland  in  Sheridan  v.  McCartney  (a), 
who  appear  to  me  not  to  have  adverted  to  the  important 
words  to  which  I  have  referred  in  the  latter  part  of  the 
interpretation  clause.  The  ground  of  their  judgment  I 
understand  to  be  that,  although  there  was  a  perfectly  bon& 
fide  sale,  and  the  crops  were  as  much  taken  possession  of  as 
growing  crops  could  be,  yet,  as  the  occupation  of  the  land 
remained  in  the  seller,  the  case  was  within  the  interpreta- 

(a)  11  Irish  Com.  Law  Rep.  506. 
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lion  clause^  and  the  crops  were  in  the  ^*  apparent  poesession'* 
of  the  vendor,  because  they  were  on  premises  occupied  by 
him.  But  in  my  opinion  the  language  of  the  interpetation 
clause  is  qualified  in  the  mode  which  I  have  pointed  out, 
and  only  applies  to  cases  in  which  formal  possession  has 
alone  been  given.  I  agree  with  the  Lord  Chief  Baron 
that,  in  construing  acts  of  parliament,  we  should  endeavour 
to  give  them  their  true  and  natural  construction ;  and  even 
if  we  ought  to  extend  a  **  liberal  **  construction  to  any  act 
of  parliament,  I  should  not  apply  that  term  to  the  construc- 
tion for  which  the  defendant  here  contends.  It  must  be 
borne  in  mind  that  informal  documents  like  these  agree- 
ments are  not  prepared  by  persons  who  are  conversant  with 
the  provisions  of  such  an  Act  as  this.  In  Sheridan  v. 
McCartney  (a)^  the  decision  appears  to  have  worked  a 
hardship  and  an  injustice,  and,  in  the  present  case,  if  the 
Bills  of  Sale  Act  were  held  to  apply,  it  would,  assuming  the 
verdict  of  the  jury  correct,  have  been  a  positive  snare  to 
two  innocent  persons.  It  is  impossible  that  such  a  result 
can  be  in  accordance  with  the  intention  of  the  legislature. 
I  am,  therefore,  of  opinion  that  giving  the  statute  its  strict 
and  true  construction,  there  was  no  evidence  that  any  of 
these  goods  were  in  the  **  apparent  possession**  of  the  vendor, 
and  that  the  plaintiflF  is  entitled  to  judgment  for  the  whole 
property. 

Rule  discharged. 

(a)  11  Irish  Com.  Law  Bep.  606, 
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April  20.  Day  0.  Bather. 

By  an  arrange-  yJN  appeal  from  the  Countv  Court  of  Lancashire,  holden 

ment  between  w^  i 

the  defendant,  at  Warrington,  the  following  case  was  stated  for  the  opinion 

an  innkeeper,        n    %  *    ^^ 
andheroitier,   of  this  Court:— 

profitof^e  ^^^^  action  was  broaght  to  recover  502.  damages.  The 
in«^n?iSr  particulars  annexed  to  the  summons  were  specially  framed, 
but  providing    i^^  contained  sereral  counts.    First,  for  that  the  defendant 

nay,  com,  &c., 

and  supplying   Mary  Bather,  an  innkeeper,  did  not  keep  the  horse  and  gig 

not  only  the 

pests  in  the  of  the  plaintiff,  her  guest,  delivjered  to  the  defendant  safely 

dents  in  the  and  without  injury,  but  she  and  her  servants  so  negligently 

hoTsesl^e*^  conducted  themselves  that  the  plaintiff's  horse  was,  on  the 

Sr^ol  ^^^  ^  ^^^y>  ^8®^*  thrown  down  and  wounded,  and  became 

^®  f Idn^^  useless  to  the  plaintiff,  and  his  gig  was  broken,  &&  Secondly, 

knowledge  of  for  that  the  defendant,  as  such  innkeeper,  and  her  servants, 

thisarranpe-  ^  * 

ment,  amyed    wronefuUv  pretending  that  the  said  horse  required  exercise, 

at  the  defend-  "O       ^  r  o  ^  n 

ant's  inn  with  Unlawfully,  negligently  and  unskilfully  drove  the  plaintiff's 

gig,  which  horse  and  gig  on  the. said  6th  July,  1862,  along  the  public 

tTthe  stable,  highway  against  certain  steps,  wall,  palisading,  &c. ;  whereby 

Set  be«me*^"  ^^  horse  was  thrown  down  and  wounded,  and  the  gig 

^  b«^^^   ?^  broken*  Thirdly,  aqd  for  that  the  defendant,  being  a  livery 

left^  saying  stable  keeper,  did  not  take  due  care  of  the  plaintiff's  said 

that  he  shonld  *  ^ 

not  be  back      hoTse,  delivered  to  her  to  be  taken  due  care  of  for  reward ; 

till  the  follow- 
ing Monday,      but  the  defendant  and  her  servants!,  on  &c,  negligenuy 

that  hu  horse  permitted  the  plaintiff's  said  horse  tp  be  damaged  and 

att^ended^o.  become  useless  to  the  plaintiff.     Fourthly,  and  for  that  the 

retimffor  a  defendant,  being  such  livery  stable  keeper  as  aforesaid,  did 

fortnight,  and  not  take  due  care  of  the  plaintiff's  said  horse,  delivered  to 

m  the  mean-  * 

time  the  ostler 

(for  the  purpose,  as  he  said,  of  exercising  the  horse)  droye  it  ont,  when  it  took  fnght 

at  a  locomotiye  steam-engine  and  was  ix\jured. — Hdd^  that  the  relation  of  innkeeper  and 

lest  subsisted  between  &e  defendant  and  the  plaintiff,  and  consequently  tbe  foxmer  was 

>ble  for  the  injury  done  to  the  horse. 
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her  to  be  taken  care  of  for  reward,  but  the  defendant  and       1868. 
her  8er?aot»  on  &c.,  wrongfiiU j  worked  and  uaed  the  said 
hone,  and  threw  it  down,  and  it  became  wounded  &c* 
Fifthly,  a  count  in  trover* 

On  the  trial  it  was  proved,  that  at  the  time  in  question, 
the  defendant  was  the  keeper  of  an  inn  in  Warrington;  and 
that  in  consequence  of  some  street  improvements,  the  stables, 
which  adjoined  and  were  held  with  the  inn,  had  been 
palled  down,  and  other  stables  belonging  to  the  same  land- 
knd,  bat  which  were  at  some  little  distance  and  quite 
detached  from  the  inn,  were  substituted  for  them,  without 
any  alteration  in  the  rent.  That  the  arrangement  between 
the  defendant  and  her  ostler,  William  Rowles,  was  that  he 
should  make  what  he  could  out  of  the  stables,  he  paying  no 
rent  for  theos,  but  providing  hay  and  com,  &c.,  and  supply- 
ing not  only  the  guests  in  the  inn  but  residents  in  the  town 
whose  horses  he  was  allowed  to  take  care  of. 

Rowles  acted  as  ostler,  went  on  errands  when  wanted, 
and  occasionally  got  his  dinner  or  other  indulgences  in  the 
inn,  but  receiving  no  wages,  and  having  no  right  to  have 
his  meals  there  at  the  defendant's  expense,  nor  did  he  live 
on  the  premises.  The  defendant  did  not  interfere  in  the 
management  of  the  stables,  but  the  plaintiff  had  no  know- 
ledge of  any  such  arrangement  between  the  defendant  and 
her  ostler,  or  that  the  latter  was,  as  contended,  a  livery 
stable  keeper  on  his  own  account. 

In  the  month  of  June  last  the  plaintiff  arrived  at  the 
defendant's  inn  with  his  mare  and  gig,  which  were  taken 
round,  as  usual  at  inns,  to  the  stable  yard,  the  plaintiff  and 
his  nephew  going  into  the  house  as  guests  and  using  it  as 
their  inn. 

When  he  lefl  the  defendant's  inn  the  pluntiff  said  he 
should  not  be  back  till  the  following  Monday,  and  requested 
that  his  mare  might  be  properly  attended  to.    The  plaintiff 
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1868.  di^  ^ot  return  for  about  a  fortnight,  and  in  the  meantime 
RowleSy  without  any  order  or  permission  from  the  defendant, 
put  the  mare  into  the  gig  and  took  her  out  for  a  drive  with 
a  friend  one  Sunday  evening,  and  when  passing  along  a 
road  leading  out  of  the  town,  the  mare  took  fright  at  a 
locomotive  engine  passing  under  the  road,  became  utterly 
unmanageable,  galloped  off  and  occasioned  the  injury  com- 
plained of.  When  taken  to  task  for  putting  the  mare  in 
harness,  Rowles  said  that  she  wanted  exercise,  that  she  was 
very  spirited  and  more  than  he  could  manage  when  on  her 
back,  and  so  he  put  her  in  the  gig. 

It  was  contended  on  behalf  of  the  defendant,  first,  that 
under  the  foregoing  circumstances,  the  relation  of  master 
and  servant  did  not  exist  between  the  defendant  and  Rowles 
so  as  to  make  her  responsible  for  his  acts,  the  stables  not 
being  her  stables,  but  his.  Secondly,  that  the  wrongful 
act,  if  any,  being  done  without  her  sanction  or  permission, 
Rowles  only  was  responsible.  Thirdly,  that  inasmuch  as 
exercise  was  necessary  to  the  mare's  health,  it  became  the 
duty  of  the  party  in  whose  custody  she  was  left  to  give  her 
exercise.  That  Rowles,  therefore,  was  justified  in  putting 
her  in  harness  as  the  most  convenient  mode  of  giving  her 
exercise ;  that  what  followed  was  purely  an  accident,  which 
might  have  happened  to  the  most  careful  driver,  and  that 
no  one  could  be  held  responsible. 

The  Judge  overruled  all  these  objections,  and  gave  a 
verdict  for  the  plaintiff. 

Hayes,  Seijt,  for  the  defendant.  —  The  defendant  is 
neither  liable  as  an  innkeeper,  nor  by  reason  of  the  relation 
of  master  and  servant  between  herself  and  Rowles.  First^ 
the  liability  of  an  innkeeper  and  his  guest  are  co-prdinate. 
An  innkeeper  is  liable  for  loss  or  damage  to  goods  belong- 
ing to  a  guest,  because  they  are  infra  hospitium :  CayWs 
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* 

Case  (a).  Bat  here  the  plaintiff  had  ceased  to  be  a  gtiest,  so 
that  the  horse  was  not  iDfrahospitium  (6).  [Martiih  B. — The 
plaintiff  delivered  his  horse  as  a  guest,  and  the  defendant  *• 

continued  to  keep  it  in  his  character  of  innkeeper.]  Is  a 
guest  at  liberty  to  leave  his  horse  with  an  innkeeper  for  any 
length  of  time  ?  If  not^  what  is  the  limit, — is  it  a  reasonable 
time  ?  It  cannot  be  that  an  innkeeper  is  liable  for  an  inde^ 
finite  period  after  the  departure  of  his  guest,  and  when 
there  is  no  one  to  whom  he  can  apply  for  payment.  [Pollocky 
C.  B. — When  did  the  horse  cease  to  be  in  the  defendant's 
custody  as  innkeeper?]  It  is  no  part  of  the  duty  of  an 
innkeeper  to  exercise  his  guest's  horse,  and  if  the  guest 
by  his  neglect  compels  the  innkeeper  to  do  it,  he  is  not 
responsible  in  his  character  of  innkeeper*  Secondly,  the 
defendant  is  not  responsible  by  reason  of  the  relation  of 
master  and  servant.  As  regards  the  stables,  Bowles  was  not 
the  servant  of  the  defendant ;  and  even  assuming  that  he 
was,  the  driving  the  horse  was  not  an  act  done  in  the  course 
of  his  employment  as  servant,  but  for  his  own  purposes. 
A  master  is  not  responsible  for  injury  resulting  from  the 
negligence  of  his  servant,  unless  the  latter  was  at  the  time 
engaged  in  the  discharge  of  his  duty  as  servant :  Mitchell  v. 
CrauweUer  (c).  Moreover,  the  act  was  not  wrongful,  but 
necessary  in  order  to  exercise  the  horse,  and  the  injury  was 
caused  by  mere  accident,  without  any  negligence. 

George  Browne  appeared  for  the  plaintiff,  but  was  not 
called  upon  to  argue. 

(a)  8  Rep;  32  a.  place,  that  makes  him  a  guest, 

Qi)  Sed   vidd   Yorke  y.  Gre-  and  the  imikeeper  is  obliged  to 

mmgky  2  Ld.  Raym.  866 ;  S.  C.  receive  him ;  for  the  innkeeper 

1  Salk.  388,  nom.  York  v.  Orind''  gains  by  the  horse,  and  therefore 

tUme^  where  three  Judges  held,  that  makes  the  owner  a  guest 

against  the  opinion  of  Lord  Holt^  though  he  was  absent." 

that  *'if  a  man  set  his  horse  at  (c)  13  C.  B.  237. 
an  inn,  though  he  lodge  in  another 

VOL.  II. — H.  &  a  C  EXCH. 
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1863.  Pollock,  C.  B. — I  am  of  opinion  that  our  judgment 

ought  to  be  for  the  respondent  The  judge  of  the  County 
Court  overruled  all  the  objections,  and  we  must  see  whether 
he  was  right. 

The  first  objection  was,  that  the  relation  of  master  and 
servant  did  not  exist  between  the  defendant  and  Rowles, 
so  as  to  make  her  responsible  for  his  acts,  the  stables  not 
being  her  stables,  but  his.  But  the  plaintiff  went  to  the 
defendant's  inn,  was  there  received  as  a  guest,  and  his 
horse  was  taken  in  in  the  usual  way,  so  that  any  private 
arrangement  between  the  innkeeper  and  her  ostler  cannot 
be  taken  into  consideration. 

The  second  objection  was,  that  the  att  complained  of  was 
done  without  the  sanction  or  permission  of  the  defendant. 
But  the  defendant  being  an  innkeeper,  and  having  received 
the  horse  in  that  character,  is  liable  for  the  injury  done  to 
it  whilst  under  her  care.  Whether  the  injury  was  done  by 
the  innkeeper  or  her  servant,  or  a  stranger,  is  immaterial, 
for  unless  a  guest  conducts  himself  in  such  a  manner  that 
the  loss  is  occasioned  by  his  negligence,  the  innkeeper  is 
liable. 

The  third  objection  was,  that  the  injury  happened  whilst 
giving  the  horse  exercise  which  was  necessary  for  its 
health.  It  may  be  that  it  was  proper  to  exercise  the  horse, 
but  the  liability  of  the  defendant  as  an  innkeeper  does  not 
cease  on  that  account. 

Martin,  B. — I  am  also  of  opinion  that  the  respondent 
is  entitled  to  recover.  The  ai^ument  for  the  appellant  is 
founded  on  a  fallacy,  for  if  the  injury  had  been  done  by  a 
stranger,  the  defendant  would  have  been  equally  responsible. 
The  plaintiff's  horse  was  received  in  the  ordinary  way  at 
the  defendant's  inn,  where  he  became  a  guest.  He  went 
away  stating  that  he  should  not  return  until  the  following 
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Monday,  and  requested  that  the  house  might  be  taken  care        1868. 
of,  but  he  did  not  return  for  a  fortnight.   It  does  not  appear      "^^^ 
whether  the  accident  occorred  before  that  Monday  or  not,  •• 

bat  we  mast  infer  that  the  relation  of  innkeeper  and  guest 
existed  between  the  defendant  and  the  plaintiff  until  some- 
thing was  done  to  indicate  the  contrary.  The  defendant's 
servant  used  the  horse,  and  I  will  assume  that  it  was  not 
done  improperly ;  still  the  defendant  having  contracted  to 
take  reasonable  care  of  the  horse,  and  having  employed  a 
person  to  look  after  it,  who  did  not  take  reasonable  care  of 
it,  is  responsible  for  the  injury. 

Bramwell,  B. — l^also  think  that  the  appeal  should  be 
decided  in  favour  of  the  respondent,  and  on  this  ground, 
that  before  we  can  decide  in  favour  of  the  appellant,  we 
must  be  satisfied  that  the  judge  of  the  County  Court  was 
wrong.  But  I  think  he  was  warranted  in  overruling  the 
objections.  It  is  said,  that  as  a  matter  of  law,  the  rela- 
tion of  innkeeper  and  guest  ceased  to  exist  at  the  time  of 
the  accident  I  do  not  assent  to  that.  The  judge  might 
not  have  been  wrong  if  he  had  found,  as  a  matter  of  fact, 
that  the  appellant  was  not  an  innkeeper  with  reference  to 
the  respondent  at  that  time,  especially  if  this  was  the  first 
time  the  respondent  had  been  at  the  inn.  But  suppose  that 
what  occurred  on  this  occasion  had  happened  before,  and 
that  the  respondent,  after  staying  away  for  a  longer  time, 
had  returned  and  paid  for  the  horse,  any  objection  that  the 
relation  of  innkeeper  and  guest  did  not  exist  would  be  at 
an  end.  Upon  the  ground,  therefore,  that  no  fact  is  stated 
shewing  that  the  judge  is  wrong  in  the  conclusion  he  came 
to,  there  is  no  cause  for  reversing  his  judgment 

Appeal  dismissed. 
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^^^23.  BLA^g  „^  Thirst. 

X  HE  declaration  stated  that  the  defendant  wrongfully, 
negligently  and  improperly  made  and  dug  a  deep  cutting  or 
trench  in  the  soil  of  a  certain  public  highway,  and  kept  and 
continued  the  same  so  made  and  dug  during  the  night  time 
without  fixing  or  placing  any  proper  or  sufficient  rail^  fence, 
light  or  signal  at  or  near  such  cutting  or  trench  to  denote 
or  shew  that  the  same  was  so  made  and  dug  as  aforesaid, 
whereby  the  plaintiff,  whilst  lawfully  passing  along  the  said 
highway,  fell  and  was  precipitated  into  the  hole  or  trench, 
and  thereby  suffered  a  concussion  of  the  brain,  &c. 

Plea, — Not  guihy. 

At  the  trial  before  ChannelU  B.,  at  the  London  Sittings 
in  the  present  Term,  the  following  facts  appeared:  — 
The  action  was  brought  for  an  injury  sustained  by  the 
plaintiff,  an  infant,  from  falling  into  a  sewer,  which  was 
being  constructed  in  a  public  street  in  Surbiton.  The 
accident  occurred  in  the  evening,  after  dark,  at  a  part  of  the 
excavation,  which  was  left  unfenced  and  without  light,  and 
with  no  one  to  guard  it.  There  were  gas  lights  in  the 
shops  opposite,  but,  although  the  fact  was  contested  at  the 
.    ^        trial,  there  was  a  preponderance  of  evidence  to  shew  that  the 

ascertained 

price  per  yard,  light  from  them  was  intercepted  by  a  heap  of  earth  thrown 

while  ne 

supplied  the  up  in  the  process  of  excavating.  The  defendant,  who 
carted' away  ^^8  a  Contractor  and  builder,  had  undertaken  to  construct 
carth^The      ^^®  sewer,  by  written  contract  with  the  Surbiton  Improve- 

defendant's 

name  was  on  the  carts,  and  also  on  a  temporary  office  near  the  works.  He  did  not  interfere 
during  the  progress  of  the  work,  but  admitted  that  he  should  have  dismissed  N.  if 
dissatisfied  with  the  execution  of  ^e  work.  The  clerk  of  the  works  was  in  the  employment 
of  the  Commissioners. — He^  upon  motion  for  a  nonsuit^  that  there  was  eridenoe  for  the 
jury  of  the  defendant's  liability. 


The  plaintiff 
received  an 
injury  hj  fall- 
ing at  night 
from  the 
highway  into 
an  imfenced 
and  unlighted 
sewer,  which 
was  being 
constructed 
under  a 
written  con- 
tract between 
the  defendant 
and  certain 
local  Commis- 
sioners.   A 
clause  in 
the  contract 
prohibited 
subletting 
without  tne 
engineer's 
consent    The 
defendant 
contracted 
bj^  parol 
with  N.,  a 
competent 
workman, 
to  do  the 
excavation, 
and  brick- 
work, and  the 
watching, 
lighting,  and 
fencing,  at  an 
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ment  CommiasioDen^  who  were  acting  under  powers  in  a 
local  Act.  There  was  a  wooden  oflBce  near  the  site  of  the 
works  over  which  the  defendant's  name  was  written^  and 
where  he  kept  a  clerk,  and  his  name  was  also  upon  the  carts 
in  which  the  surplus  earth  was  carted  away.  The  contract 
was  produced  at  the  trial,  and  contained  a  clause  against 
sabletting  without  consent,  which  appeared  to  be  a  usual 
clause  in  such  contracts;  and  was  as  follows  :—*'  The  con- 
tractor shall  not  assign,  underlet,  or  make  a  subcontract  for 
the  ezcayation  of  any  portion  oT  the  work  unless  with  the 
consent  of  the  engineer/* 

The  surveyor  of  the  parish  was  examined  as  a  witness 
for  the  plaintiff,  and«Btated  that  he  acted  as  the  Commis- 
sioners' engineer  of  the  works,  and  appointed  a  clerk  of  the 
works,  who  acted  under  him ;  and  that  the  works  were 
carried  on  under  the  superintendance  of  Neave,  the  de- 
fendant's foreman.  On  cross-examination  he  admitted  that 
he  had  not  seen  the  defendant  at  the  works  since  they  were 
in  progress,  and  that  he  had  never  complained  of  any  want 
of  caution  or  skill  in  the  execution  of  the  work,  but  denied 
that  he  was  aware  of  any  contract  between  Neave  and  the 
defendant  for  executing  it. 

The  defendant  was  called  in  support  of  his  own  case,  and 
his  evidence  was  corroborated  by  Neave.  The  substance 
of  it  was,  that,  shortly  before  the  defendant's  agreement 
with  the  Commissioners  was  signed,  Neave,  who  was  a 
bricklayer  by  trade,  but  understood  excavation,  and  had 
frequently  executed  similar  contracts,  contracted  with  the 
defendant  to  do  the  whole  excavation,  and  put  in  the  brick- 
work, and  to  light,  watch,  and  fence  the  excavation  at  a 
fixed  price  per  yard.  The  evidence  was  contradictory  as  to 
who  was  to  fill  in  when  the  brickwork  was  completed. 
The  defendant  was  to  supply  the  bricks  and  cart  away  the 
surplus  earth.  Neave,  in  fact,  gave  the  order  for  the  bricks. 
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1863.       which  were  delivered  at^the  works  and  paid  for  by  the  de- 

^^^^^^      fendant  The  workmen  were  employed  by  Neave  who  paid 

»•  them  by  time,  employing  a  time-keeper.  The  payments  were 

JLHIS8T*  ^    /« 

made  out  of  weekly  advances  received  from  the  defendant 
on  account  of  the  work  as  it  progressed.  Neave  employed 
two  watchmen  to  patrol  at  night,  and  his  directions  were 
that  lights  should  be  put  up  as  soon  as  the  shops  were 
closed.  After  the  accident  a  light  and  some  boards  were 
put  up  by  his  orders  at  the  spot  where  it  occurred.  The 
defendant  stated  that  Neave  was  to  have  the  entire  super- 
intendance  of  the  work,  but  admitted  that  if  it  had  not 
been  to  his  satisfaction  he  should  have  dismissed  Neave. 
The  defendant  was  ill  when  the  works  were  first  in  progress, 
and  only  visited  them  once  or  twice  before  the  accident, 
and  took  no  part  in  the  work. 

The  learned  Judge  reserved  to  the  defendant  leave  to  move 
to  enter  a  verdict  for  him,  on  the  ground  that  there  was  no 
evidence  to  render  him  responsible ;  and  left  two  questions 
to  the  jury. — First,  whether  there  was  any  evidence  of 
negligence  in  the  management  or  execution  of  the  works.—- 
Secondly,  whether  the  defendant  had  the  control  of  the 
persons  who  had  the  management  of  the  works.  The  jury 
answered  both  questions  in  the  affirmative,  and  awarded  to 
the  plaintiflF  201.  damages. 

•7.  Brawn  now  moved,  pursuant  to  the  leave  reserved,  to 
enter  a  nonsuit— The  defendant  is  not  liable.  The  negli- 
gence was  not  his  act  The  relation  of  master  and  servant 
did  not  exist  between  the  defendant  and  Neave,  but  that 
of  contractor  and  subcontractor.  No  modification  of  the 
general  rule  can  be  deduced  from  the  fact  that  the  act 
which  caused  the  injury  amounted  to  a  public  nuisance.  In 
Overton  v.  Freeman  (a)  it  was  contended  that  that  circum- 

(fl)  U  C.B.  S67. 
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Stance  created  a  distinction,  but  the  Court  held  that  the        1863. 
sabcontractor  alone  was  liable.     [Martin^  B. — In  that  case      ^blIm' 

the  act  which  caused  the  mischief  did  not  form  an  essential       ^  ^' 

Thibet. 

ingredient  in  the  subcontract     Here,  on  the  other  hand,  it 
was  done  in  immediate  pursuance  of  the  directions  of  the 
defendant— He  referred  to  EWs  ▼.  TTie  Sheffield  Gas  Con- 
awmeri  Company  (a).]    The  defendant  contracted,  no  doubt, 
that  the  excavation  should  be  dug,  but  at  the  same  time  he 
stipulated  that  it  should  be  adequately  lighted.     The  cause 
of  complaint  was  the  omission  to  put  up  the  requisite  lights. 
Knight  Y.  Fox  (&),  and  Reedie  y.  The  London  and  North 
Western  Railway  Company  (c),  are  the  same  effect  as  Over* 
ten  ▼.  Freeman.     No  distinction  can  arise  from  the  clause 
in  the  contract  with  the  Commissioners  against  subletting 
without  the  consent  of  the  engineer.     Even  assuming  no 
implied  assent  was  given,  the  plaintiff,  a  stranger  to  the 
contract,  could  have  no  reason  to  complain,  since  Neave 
was  as  competent  to  execute  the  work  as  the  defendant 
{ChanneUf  B. — ^The  plaintiff  might  have  reason  to  complain 
on  the  ground  that  Neave  was  not  ostensibly  the  person 
responsible.]     The  real  facts  might  have  been  ascertained 
on  inquiry.     [Marft'n,  B. — Is  it  not  clear  that  the  relation 
of  master  and  servant  existed  between  the  defendant  and 
Neave?    The  defendant  had   control  over  Neave,  who 
had  the  superintendance  of  the  works.]     In  Reedie  v.  The 
London  and  North  Western  Railway  Company^  it  was  held 
that  the  circumstance  that  a  railway  company  had  reserved 
to  themselves  the  power  of  dismissing  the  contractor's 
servants  for  incompetence,  did  not  render  the  company 
responsible  for  'their  negligence.     The  injury  here  was  the 
result,  not  of  the  work  for  which  the  defendant  had  con- 
tracted, but  of  the  subcontractor's  negligence  in  the  mode 

(a)  2  E.  &  B.  767.  (6)  5  Exch.  721. 

(c)  4  Exch.  244. 
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1863.  of  ezecating  it.  [Pollock,  C.  B. — The  injury  was,  as  it 
appears  to  me,  caused  bj  the  thing  contracted  to  be  done, 
and  the  case  otHok  ▼.  The  Sittingboume  and  Sheemess  Rail' 
way  Company  (a)  shews  that,  when  that  is  the  case,  it  is  no 
defence  to  an  action  against  the  employer,  that  the  person 
whom  he  employed  contracted  that  it  should  not  be  done 
imperfectly.  My  brother  Wilde  there  says : — "  The  distinc- 
tion appears  to  me  to  be  that,  when  work  is  being  done  under 
a  contract,  if  an  accident  happens,  and  an  injury  is  caused 
by  negligence  in  a  matter  entirely  collateral  to  the  contract, 
the  liability  turns  on  the  question  whether  the  relation  of 
master  and  servant  exists.  But  when  the  thing  contracted 
to  be  done  causes  the  mischief,  and  the  injury  can  only  be 
said  to  arise  firom  the  authority  of  the  employer,  because 
the  thing  contracted  to  be  done  is  imperfectly  performed, 
there  the  employer  must  be  taken  to  have  authorized  the 
act  and  is  responsible  for  it.*^  That  case  introduced  a 
new  and  subtle  distinction  at  variance  with  the  simple 
rule  which  had  beei^  established  by  all  the  antecedent 
authorities, 

Pollock,  C.  B. — I  am  of  opinion  that  there  should  in 
this  case  be  no  rule.  The  act  which  caused  the  mischief 
was  done  by  the  order  and  under  the  immediate  directions 
of  the  defendant,  and  his  contract  with  Neave  affords  in 
my  opinion  no  answer  to  his  responsibility. 

Mabtin,  B. — The  view  which  I  take  of  this  case  does 
not  rest  upon  the  authority  of  Hole  v.  ITie  Sittingboume 
and  Sheemess  Railway  Company  (a).  I  think  the  relation 
of  master  and  servant  clearly  existed  between  the  defendant 
and  Neave  within  the  principle  established  by  the  more 
recent  decisions. 

(a)  6  H.  &  N.  488. 
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BRAicfrsLL,  B. — I  agree  that  there  should  be  no  rule. 
The  evidence,  I  think,  shewed  that  the  defendant  had  a       ^^^^^ 
right  to  control  the  way  in  which  the  work  was  to  be  exe-  v. 

cnted.  Suppose  the  defendant  had  made  two  contracts 
with  different  persons ;  with  one,  that  he  should  dig  the 
exca?ation ;  with  the  other,  that  he  should  light  and  watch 
it  It  could  not,  I  apprehend,  be  then  contended  that  he 
would  not  be  himself  responsible.  I  think  he  is  no  less 
responsible  here,  though  there  is  but  one  contract  with  a 
single  individual. 

Rule  refused. 


MovLTON,  Appellant,  and  Wilbt,  Respondent  April  20,  22. 

IjASE  stated  under  the  20  &  21  Vict  c.  43,  s.  2,  as  Thei2th0ec- 

f„  tiono£*'The 

lOlIows: —  Salmon 

R.  Moulton,  T.  fiamett,  and  G.  Dobson,  upon  the  com-  1861^*^24^ 
plaint  of  J.  Wilby,  were  duly  summoned  to  appear  on  the  fbsd^ty  ^^' 
25ih  July  last  before  us  two  justices  of  the  peace  for  the  prohibits  the 

■'  J  r  catching  or 

city  and  borough  of  Chester :  for  that  the  said  R.  Moulton,  attempting 

m  r%  to  catch, 

T.  Bamett  and  G.  Dobson  did,  on  the  26th  day  of  May  last,  exceot  bj  rod 

,  and  line,  any 

catch  m  the  salmon  cage,  on  the  river  Dee,  in  the  city  of  salmon  within 
Chester,  and  within  fifty  yards  below  a  dam  there  existing,  below  any 
six  salmon  otherwise  than  by  rod  and  line,  contrary  to  the  ^h^^tadLed 
provisions  of  the  12th  section  of  the  24  &  25  Vict.  c.  109.     ^^^,^^  ^ot- 
Upon  hearing  the  complaint  the  before  mentioned  piu*ties  withstanding 

^  o  tr  r  imy  ancient 

appeared  before  us,  and  it  was  proved  that,  on  the  26th  day  "ght  bj 

^^  '  r  '  J    charter,  grant. 

of  May  last,  the  defendants  took,  by  means  of  a  landing  or  immemorial 

usage  of 

net,  six  salmon  out  of  the  salmon  cage  in  which  the  fish  fishing  in  a 

,         .  «    ,  salmon  cage. 

were  then  impounded. 
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The  salmon  cage  was  within  fifty  yards  below  a  fishing 
mill  dam,  such  as  is  mentioned  in  section  4  of  the  said  Act, 
on  the  River  Dee. 

The  fishing  mill  dam  had  not  a  fish-pass  attached  thereto 
in  accordance  with  the  12th  section  of  the  24  &  25  Vict 
c.  109. 

The  mode  in  which  the  salmon  were  taken  was  similar 
to  that  in  use  before  the  passing  of  the  last  mentioned 
Act. 

Since  the  passing  of  the  said  Act,  bars  had  been  placed 
in  the  salmon  cage,  which  bars,  when  up,  constituted  a 
clear  opening  for  salmon  to  pass  through  the  cage,  both  up 
and  down,  according  to  the  provisions  of  the  22nd  section 
of  the  said  Act.  The  bars  were  up  on  the  26th  day  of 
May. 

For  the  defence  it  appeared  to  our  satisfaction,  and  it 
was  admitted,  on  the  part  of  the  complainant,  that  there 
was  an  ancient  right  of  fishing  in  the  aforesaid  salmon  cage 
by  charter,  grant,  or  immemorial  usage,  which  right  bad 
been  purchased  many  years  ago  by  one  Topham,  fix>m 
whom  it  descended  to  the  present  owner  Robert  Topham, 
whose  tenant  the  defendant  Moulton  was  before  and  on 
the  26th  day  of  May,  and  under  which  charter,  grant,  or 
immemorial  usage  the  said  defendant  and  previous  tenants 
of  Topham  had  lawfully  fished,  and  been  used  to  fish, 
before  and  until  and  at  the  time  of  the  passing  of  the  said 
Act. 

It  was  not  disputed  that  the  defendant  Moulton  was 
Topham's  tenant,  and  as  such  tenant  was  licensed  by  Top- 
ham (if  Topham  had  the  power  to  give  such  license  by  law) 
to  do  the  act  complained  of. 

Upon  the  above  facts  we  were  of  opinion  that  the  matter 
of  the  said  complaint  had  been  proved  against  the  defendant 
Moulton,  but  not  against  the  defendants  Bamett  and  Dob- 


\ 
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SOD,  and  we  dismissed  the  sammons  as  against  the  said 
Barnett  and  Dobson,  and  convicted  the  said  Moulton  of  an 
offence  against  the  12th  section  of  the  said  Act  of  1861, 
and  adjndged  him  to  pay  a  penalty  of  6s*  for  his  said . 
offence,  and  also  adjudged  him  to  pay  1«.  for  each  salmon 
so  as  aforesaid  taken. 

Annexed  to  the  case  was  the  accompanying  plan,  shewing 
the  locality  of  the  salmon  cage  and  mQI-dam  referred  to. 
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M*Jni]fre  argned  for  the  respondent  (April  21). —  By  the 
11th  section  (a)  of  the  **  Salmon  Fishery  Act,  1861"  (24  & 
25  Vict  c.  109),  *'no  fixed  engine  of  any  description  shall 
be  placed  or  used  for  catching  salmon  in  any  inland  or  tidal 
waters,"  Slc,  **  but  this  section  shall  not  afiect  any  ancient 
right  or  mode  of  fishing  as  lawfully  exercised  at  the  time  of 
the  passing  of  this  Act  by  any  person  by  virtue  of  any  grant, 
or  charter,  or  immemorial  usage;  provided  always  that 
nothing  in  this  section  contained  shall  be  deemed  to  apply 
to  fishing  weirs  or  fishing  miU-dams.**  By  section  12  (ft). 


(a)  Sect.  11.— "No  fixed  en- 
gine  of  anj  description  shall  be 
pLaced  or  uaed  for  catching  salmon 
in  anj  inland  or  tidal  water ;  and 
toy  engine  placed  or  used  in  con- 
jtrayention  of  this  section  maj  be 
taken  possession  of  or  destroyed ; 
and  anj  engine  so  placed  or  used, 
and  any  salmon  taken  by  sach 
engine,  shall  be  forfeited,  and,  in 
addition  thereto,  the  owner  of  any 
engine  placed  or  used  in  contra« 
▼ention  of  this  section  shall,  for 
each  day  of  so  placing  or  using 
the  same,  incur  a  penalty  not  ex- 
ceeding 10^;  and  for  the  pur- 
poses of  this  section  a  net  that  is 
secured  by  anchors,  or  otherwise 
temporarily  fixed  to  the  soil,  shall 
be  deemed  to  be  a  fixed  engine, 


but  this  section  shall  not  afiect 
any  ancient  right  or  mode  of  fish- 
ing as  lawfully  exercised  at  the 
time  of  the  passing  of  this  Act  by 
anj  person  by  virtue  of  any  grant 
or  charter  or  immemorial  usage ; 
proyided  always,  that  nothing  in 
this  section  contained  shall  be 
deemed  to  apply  to  fishing  weirs 
or  fishing  mill  dams.** 

(b)  Sect.  12.— "  The  following 

regulations  shall  be  observed  with 

respect  to  dams : 

(1.)  No  dam  except  such  fishing 

weirs  and  fishing  mill  dams  as 

are  lawfully  in  use  at  the  time 

of  the  passing  of  this  Act,  bj 

virtue  of  a  grant  or  charter  or 

immemorial  usage,  shall  be  used 

for   the   purpose  of  catching 
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''no  dam  except  such  fishing  weirs  and  fishing  mill-dams  as 
are  lawfully  in  use  at  the  time  of  the  passing  of  this  Act,  by 
virtue  of  a  grant  or  charter,  or  immemorial  usage,  shall  be 
•used  for  the  purpose  of  catching  or  facilitating  the  catch- 
ing of  salmon,"  &c.  "  And  no  fishing  mill-dam,  although 
lawfully  in  use  as  aforesaid,  shall  be  used  for  the  purpose  of 
catching  salmon,  unless  it  have  attached  thereto  a  fish-pass 
of  such  form  and  dimensions  as  shall  be  approved  of  by  the 
Home  Office,  nor  unless  such  fish-pass  has  constantly  running 

through  it  each  a  flow  of  water  as 
will  enable  salmon  to  pass  up  and 
down  such  pass,  but  so  neyerthe- 
less  that  such  pass  shall  not  be 
larger  nor  deeper  than  requisite 
for  the  aboTC  purposes : 
(2.)  No  person  shall  catch  or 
attempt  to  catch,  except  hj 
rod  and  line,  anj  salmon  in 
the  head  race  or  tail  race  of 
any  mill,  or  within  fiflj  jards 
below   any  dam,  unless  such 
mill    or    dam    has    attached 
thereto  a  fish-pass  of  such  form 
and  dimensions  as  maj  be  ap- 
proved by  the   Home  Office, 
and  such    fish-pass    has  con- 
stantly running  through  it  such 
a  flow  of  water  as  will  enable 
salmon  to  pass  up  and  down^ 
it ;  and  if  any  person  acts  in 
contravention  of  the  foregoing 
provision : 

1.  He  shall  incur  a  penalty 
liot  exceeding  21.  for  each 
ofience,  and  a  further  pen- 
alty not  exceeding  H.  for 
every  salmon  so  caught : 

2.  He  shall  forfeit  all  salmon 
caught  in  contravention  of 
this  section,  and  all  nets  or 
other  instruments  used  or 
placed    for    catching    the 


or  facilitating  the  catching  of 
salmon : 

1.  Any  person  catching  or 
attempting  to  catch  salmon 
in  contravention  of  this 
section  shall  incur  a  pen- 
alty not  exceeding  61,  for 
each  oflence,  and  a  further 
penalty  not  exceeding  1/. 
for  each  salmon  which  he 
catches : 

2.  All  traps,  nets,  and  con- 
trivances used  in  or  in  con- 
nection with  the  dam  for 
the  purpose  of  catching 
salmon  shall  be  forfeited : 

8.  All  salmon  caught  in  con- 
trayention  of  the   above 
prohibition  shall  be  for- 
feited: 
And  no  fishing  weir,  although  law- 
fully in  use  as  aforesaid,  shall  be 
used  for  the  purposes  of  catching 
salmon    unless  it  have   therein 
such  free  gap  as  is  hereinafter 
mentioned;  and  no  fishing  mill 
dam,  although  lawfully  in  use  as 
aforesaid,  shall  be  used  for  the 
purposes  of  catching  salmon  un- 
less it  have  attached  thereto  a 
fish  pass  of  such  form  and  dimen- 
sions as  shall  be  approved  of  by 
the  Home  Ofiice,  nor  unless  such 
fish  pass  has  constantly  running 


same. 
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through  it  such  a  flow  of  water  as  will  enable  salmon  to  pass 
up  and  down  such  pass,"  &c.  **  and  no  person  shall  catch  or 
attempt  to  catch,  except  by  rod  and  line,  any  salmon  in  the 
head-race  or  tail-race  of  any  mill,  or  within  fifty  yards  below 
any  dam,  unless  such  mill  or  dam  has  attached  thereto  a  fish- 
pass  of  such  form  and  dimensions  as  may  be  approved  by 
the  Home  OflBce,  and  such  fish-pass  has  constantly  running 
through  it  such  a  flow  of  water  as  will  euablc  salmon  to  pass 
up  and  down  iL"  The  fact  that  there  was  an  ancient  right 
of  fishing  in  the  salmon  cage,  does  not  bring  the  case  within 
the  exception  contained  in  the  II th  section,  for  as  no  fish- 
pass  was  attached  to  the  mill-dam,  as  required  by  the  12th 
section,  the  catching  salmon,  except  by  rod  and  line,  within 
fifty  yards  below  the  dam,  is  absolutely  prohibited. 
The  Court  then  called  on 

Beavan^  for  the  appellant. — The  case  falls  within  the  ex- 
emption contained  in  the  11th  section.  The  ^^cage"  is  no 
part  of  a ''  fishing  weir,"  or  a  *'  fishing  mill-dam,"  but  a  **  fixed 
engine,"  by  means  of  which  an  '^  ancient  right  or  mode  of 
fishing  was  lawfully  exercised  at  the  time  of  the  passing 
of  the  Act."  The  mill-dam  commences  at  the  mill  and 
teraiinates  at  the  letter  A.  on  the  plan.  Section  12  only 
prescribes  regulations  '*  with  respect  to  dams" ;  and  by  the 
interpretation  clause  (sect  4),  **  dam"  means  ^'  all  weirs  and 
other  fixed  obstructions  used  for  the  purpose  of  damming 
up  water."  Therefore,  this  cage  is  not  within  the  provi- 
sions of  the  first  portion  of  the  I2th  section.  It  is  not 
within  the  second  portion  of  that  section,  because  it  re- 
lates to  fishing  within  fifty  yards  below  any  dam,  with  nets 
or  other  instruments,  which  may  be  taken  possession  of. 
That  cannot  apply  to  a  cage,  which  is  affixed  to  the  fi'ee- 
hold.  Again,  the  21st  section,  which  prohibits  the  fishing, 
except  by  rod  and  line,  between  certain  hours  on  Saturday 
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1868.        and  Monday,  applies  to  fishing  with  nets  or  moveable  io- 
^^j^jj     straments.     The  case  finds  that  the  requisitions  of  the  22nd 
«.  section  have  been  complied  with. 

Mlntyre^  in  reply. — The  11th  section  relates  to  **  fixed 
enginesy**  which,  if  placed  or  used  in  contravention  of  that 
section,  may  be  taken  possession  of  and  destroyed.  This 
''cage"  is  part  of  the  fishing  mill-dam,  and  fishing  weiis 
and  fishing  mill-dams  are  expressly  excepted  from  the  re- 
servation  of  ancient  rights  in  the  llth  section.  [Jlfar^B. 
— I  doubt  whether  the  weir  as  shewn  on  the  plan  is  a  fish- 
ing mill-dam.]  Under  the  second  pordon  of  the  12th 
section,  it  is  immaterial  whether  the  fish  are  caught  by  a 
fixed  engine  or  a  fishing  weir  or  dam,  for  the  catching  them 
within  fifty  yards  below  any  dam  is  absolutely  prohibited, 
unless  it  has  a  fish-pass  attached  to  it. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  con- 
viction was  right  The  llth  section  has  really  no  bearing 
on  this  case.  That  section  prohibits  the  placing  or 
using  fixed  engines  of  any  description  for  catching 
salmon,  but  provides  that  it  **  shall  not  affect  any 
ancient  right  or  mode  of  fishing  as  lawfully  exercised 
at  the  time  of  the  passing  of  the  Act  by  any  person 
by  virtue  of  any  grant,  charter,  or  immemorial  usage." 
No  doubt,  the  present  mode  of  fishing  in  a  salmon-cage  is 
sanctioned  by  immemorial  usage,  but  the  12th  section  ex- 
pressly says  that,  ''no  person  shall  catch  or  attempt  to  catch, 
except  by  rod  and  line,  any  salmon  in  the  head-race  or 
tail-race  of  any  mill,  or  within  fifty  yards  below  any  dam, 
unless  such  mill  or  dam  has  attached  thereto  a  fish-pass.'* 
This  weir  or  dam  had  no  fish-pass,  and  therefore,  the  using 
the  "cage"  for  the  purpose  of  catching  fish  was  an  offence 
for  which  the  party  incurred  a  penalty  under  that  section. 
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For  these  reasonsy  I  think  that  the  conTiction  ought  to  be 
affirmed. 


Mabtin,  B. — I  am  of  the  same  opinion.  Although  at  one 
dme  I  entertained  some  doubt,  I  am  now  satisfied  that, 
accoiding  to  the  true  construction  of  this  part  of  the  12th 
section,  it  is  an  absolute  prc^bition  against  catching  or 
attempting  to  catch,  except  by  rod  and  line,  any  salmon 
within  fifty  yards  below  a  dam,  unless  a  fish-pass  is  attached 
to  it  llien  the  23rd  and  24th  sections  enable  any  pro- 
prietor of  a  fishery,  whio  may  be  a  distinct  person  firom  the 
owner  of  the  dam,  with  the  written  consent  of  the  Home 
Office,  to  attach  a  fish-pass  to  any  dam  adTersely  to  the 
owner.  Therefore  it  seems  to  me  that  the  conviction  was 
right. 

Bramwei<i«,  B. — I  am  of  the  same  opinion.  The  exemp- 
tion contained  in  the  11th  section  has  no  bearing  on  this 
qaestion.  It  means  that  nothing  in  that  section  shall  afiect 
any  ancient  right  of  fishing  by  any  fixed  engine,  provided 
it  18  not  a  fishing  weir  or  fishing  milUdam.  The  12th 
section  begins  thus:  '*The  following  regulations  shall  be 
obsenred  with  respect  to  dams."  The  first  is  a  prohibition 
against  using  any  dam  for  catching  salmon,  except  such 
fishing  weirs  and  fishing  miU-dams  as  were  used,  at  the  time 
of  the  passing  of  the  Act,  by  virtue  of  a  grant  or  charter 
or  immemorial  usage.  The  section  proceeds  to  say  that 
''no  fishing  weir,  although  lawfully  in  use  as  aforesaid,  shall 
be  used  for  the  purpose  of  catching  salmon  unless  it  have 
therein  such  free  gap  as  is  hereinafter  mentioned;  and  no 
fishing  mill-dam,  although  lawfully  in  use  as  aforesaid,  shall 
be  used  for  the  purpose  of  catching  salmon  unless  it  have 
attached  thereto  a  fish-pass.''  Now  this  weir  or  mill-dam 
had  not  a  fish-pass  attached  to  it  My  brother  Martin  has 
expressed  a  doubt  whether  the  weir  is  a  fishing  mill-dam. 
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1863.  ^7  notion  is,  that  if  a  person  uses  it  for  the  purpose  of 
catching  fish,  he  avails  himself  of  it  as  a  fishing  mill-dam, 
although  it  does  not  belong  to  him;  for  if  no  weir  was 
there  the  cage  would  be  of  no  use,  since  the  cage  has  only 
the  effect  of  a  cage  by  reason  of  the  weir  being  there  to 
stop  the  fish  from  going  in  any  other  direction.  The  case 
might  not  have  been  within  the  Act  if  the  weir  had  been 
placed  some  fifty  yards  lower  down  the  river.  No  doubt 
there  is  difficulty  in  giving  this  construction  to  the  Act,  for 
possdbly  the  weir  might  belong  to  a  person  who  was  not  the 
owner  of  the  fishery,  and  the  latter  would  therefore  be 
deprived  of  his  right,  or,  at  least,  compelled  to  pay  a  con- 
sideration to  preserve  it.  On  the  other  hand  it  is  manifest 
that^  if  a  fish-pass  is  attached  to  a  mill-dam,  the  efficacy  of  the 
dam  for  confining  the  water  for  the  mill  is  diminished.  How- 
ever Mr.  M'Intyre  has  convinced  me  that  a  person  cannot 
fish  with  a  net  within  fifty  yards  below  any  dam,  unless  a 
fish-pass  is  attached  to  it,  although  he  may  have  had  an 
ancient  right  of  fishing  there.  It  seems  to  me  that,  instead 
of  that  enactment  being  a  hardship,  it  will  prove  beneficial 
to  the  persons  whose  rights  are  restrained. 

Wii«DE,  B. — I  am  of  the  same  opinion.  The  appellant 
is  in  this  dilemma. — If  this  ^^  cage**  is  a  portion  of  a  dam 
used  for  fishing,  it  falls  within  the  first  provision  of  the  12th 
section,  because  it  is  a  fishing  mill-dam  which  has  no  fish-pass 
attached  to  it ;  but,  if  the  **  cage**  is  not  a  portion  of  a  dam, 
the  case  falls  within  the  second  branch  of  the  regulations 
in  the  1 2th  section,  which  says  that  no  person  shall  catch  or 
attempt  to  catch,  except  by  rod  and  line,  any  salmon  within 
fifty  yards  below  any  dam,  unless  it  has  a  fish-pass  attached 
to  it.  It  seems  to  me  that  the  case  is  plain,  and  that  the 
conviction  ought  to  be  affirmed. 

Determination  of  justices  affirmed. 
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1863. 


Williams  v.  Blackwall.  4p^  22* 


D 


'ECLARATION.— For  that  the  defendant  seized,  cut  Under  the 

llth  section  ot 

to  pieces  and  destroyed  the  plaintiflTs  fishing  nets  and  poles,  *<  The  Salmon 
and  converted  the  same  to  the  defendant's  own  use,  and  igei,"  the 
wrongfully  deprived  the  plaintiff  of  the  use  and  possession  S^^i^^ 

thereof  ®'  destroy 

any  engine 

Plea.— That  before  and  at  the  time  of  the  alleged  griev-  pJ*ced  or  naed 

°       °  tor  catching 

snocs  in  the  declaration  complained  of,  the  plaintiff  bad  aaknon  in 

,       ,  contrayention 

placed,  and  had  been  and  was  using,  in  a  certain  tidal  water,  of  that  section* 

..-.--  .     ^      m         •         f  !_•         extends  to  all 

to  Wit,  the  nver  Conway,  certain  fixed  engines  for  catching  penons,  and 
salmon  in  contravention  of  the  provisions  of  "The  Salmon  ^ronserratort 
Ksheiy  Act,  1861";  and  that  the  fishing  nets  and  poles  ^^^^^ 
mentioned  in  the  declaration  are  the  said  fixed  engines  so  SS^^^^? 
placed  and  used  by  the  plaintiff  in  the  river  Conway  as 
aforesaid.     And  the  defendant  says  that  he  took  possession 
of  and  destroyed  the  said  fishing  nets  and  poles  by  order 
and  under  the  direction  of  one  Edmund  Sharp,  as  and  then 
being  the  conservator  of  the  said  river,  duly  appointed  in 
that  behalf,  as  he  lawfully  might,  under  the  provisions  of 
the  said  act  of  parliament,  for  the  cause  aforesaid,  which 
are  the  grounds  complained  of. 

Replication. — That  the  said  Edmund  Sharp  was  ap^ 
pointed  by  the  justices  of  the  peace  in  and  for  the  county 
of  Denbigh,  assembled  at  the  general  or  quarter  sessions  of 
the  peace  in  and  for  the  said  county,  conservator  or  over- 
seer for  the  preservation  of  salmon,  and  for  enforcing  for 
that  purpose  the  provisions  of  the  said  Act  within  the  limits 
of  the  jurisdiction  of  such  justices,  and  was  not  otherwise 
the  conservator  of  the  said  river,  which  was  partly  in  and 
bounded  by  the  said  county  of  Denbigh,  but  the  place 
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where  the  said  trespasses  and  grievaoces  were  committed, 
and  where  the  said  fishing  nets  and  poles  were  placed  and 
V.  fixed  and  used,  was  without  the  said  county  of  Denbigh^  to 

wit,  in  the  county  of  Camarvoni  and  not  within  the  limits 
of  the  jurisdiction  of  the  said  justices. 
Demurrer,  and  joinder  thereon. 

Webby  {J.  H.  Uoydwith  him),  for  the  defendant — First, 
the  allegation  in  the  plea  that  the  defendant  destroyed  the 
fishing  nets  and  poles  by  order  and  under  the  direction  of 
the  conservator  of  the  river,  is  wholly  unnecessary,  for  in- 
asmuch as  the  nets  and  poles  were  used  for  catching  salmon 
in  contravention  of  ^*  The  Salmon  Fishery  Act,  1861)" 
(24  &  25  Vict,  a  109),  any  person  might  destroy  them.  By 
the  11th  section  (a)  of  that  Act,  "no  fixed  engine  of  any 
description  shall  be  placed  or  used  for  catching  salmon  in 
any  inland  or  tidal  waters,  and  any  engine  placed  or  used 
in  contravention  of  this  section  may  be  taken  possession  of 
or  destroyed."  The  33rd  section  (b)  enables  justices  of 
the  peace  to  appoint  conservators  for  the  preservtaion  of 
salmon,  and  enforcing  for  that  purpose  the  provisions  of  the 
Act ;  but  that  does  not  limit  the  general  power  conferred 
by  the  11th  section.  It  is  not  incumbent  on  the  justices  to 
appoint  a  conservator:  the  33rd  section  is  merely  a  cumu- 
lative provision  enabling  them  to  do  so,  if  they  think  fit. 
Secondly,  it  is  consistent  with  all  that  appears  on  the  re- 
cord, that  the  conservator  had  authority  to  destroy  the  nets 
and  poles.  It  was  his  duty  to  enforce  the  provisions  of  the 
Act  for  the  preservation  of  salmon  within  the  limits  of  the 
jurisdiction  of  the  justices  who  appointed  him;  and  for 

(a)  AfUij  p.  27,  note  (a).  conservators  or  overseers  for  the 

(b)  Section  33. — **  It  shall  be  presenration  of  salmon,  and  en- 
lawful  for  the  justices  of  the  forcing  for  that  purpose  the  pro- 
peace  assembled  at  any  general  visions  of  this  Act  within  the 
or  quarter  sessions  of  the  peace  limits  of  the  jurisdiction  of  such 
from  ^e  to  time   to    appoint  justices. 
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that  pDipo6e  he  was  justified  in  destroying  nets  and  poles       1868. 
wherever  they  were  placed  in  contrayention  of  the  Act  vT^T^m 


S5 


ABpbmd,  for  the  plaintifiP.— The  Act  does  not  authorize 
every  person  to  seize  and  destroy  fixed  engines  placed  in  con« 
travention  of  it.  The  1 1  th  section  must  be  read  in  con- 
nection with  the  33rd. '  It  would  afford  temptation  for  the 
wanton  destruction  of  property  if  every  person  had  a  right 
to  destroy  whatever  he  considered  a  nuisance.  An  indivi- 
dual cannot  abate  a  nuisance  if  he  is  not  otherwise  injured 
by  it  than  as  one  of  the  public :  The  Mayor  ^c.  of  Colchester 
V.  Brooke  {ay  A  common  informer  cannot  sue  for  a  penalty, 
onles  the  legislature  has  authorized  any  person  to  sue. 
[PoUoek^  C.  B. — Where  a  river  is  partly  in  one  county 
and  partly  in  another,  how  are  the  inhabitants  of  one  county 
to  preserve  their  salmon,  when  fixed  engines  are  placed  in 
the  other  county,  unless  they  have  the  power  of  removing 
them?]  The  remedy  is  by  indictment.  [Martin^  B.,  re- 
ferred to  the  36th  section  (6).  Bramtoell,  B. — There  seems 
no  provision  for  paying  a  conservator;  and  suppose  no  one 
18  appointed  ?]  The  offender  might  be  prosecuted  under 
the  36th  section.  Moreover,  the  defendant  justifies  under 
hbauthority  as  a  conservator;  and  when  that  is  displaced 
hj  the  hcts  stated  in  the  replication,  he  cannot  rely  on  a 
general  authority  as  one  of  the  public,  for  that  would  be  a 
departure.  \_Pidlock,  C.  B. — The  defendant,  being  a  con- 
senator,  would  have  a  right  to  destroy  the  nets  either  *by 
virtue  of  his  office  or  as  one  of  the  public] 

Wehinf  was  not  called  upon  to  reply. 

(a)  7  Q.  B.  839.  quarter  seflsions  or  pettj  sessions, 

(ft)  Seetion  36^ — ^  Wbere  anj  snch  <^ence  maj  be  prosecuted 

ofieace  under  this  Act  is  com-  before  any  justice  or  justices  of 

nutted  in  or   upon    anj  waters  the  peace  in  either  of  such  ooun- 

^vniuDg  the  boundary  between  ties  or  districts.** 

^7  two   counties,    districts    of 

D  2 


9. 
DiACKWAIL. 
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18G3.  Pollock,  C.  B. — We  are  all  of  opinion  that  the  defend- 

,^jJ*J^J|^^     ant  was  justified  in  what  he  did. 


9. 

Blackwall. 


Martin,  B.,  and  Bramwell,  B.,  concurred. 


Bya^eement 
in  writing 
between  the 

Slaintififand 
efendant, 
the  plaintiff 
agreed  to 
take  the 
emptying  of 
defendant's 
mill-pool 
upon  the 
terms  that 
the  defendant 
should  pajr 
the  plamtiflf 
5d.  for  every 
cubic  yard 
of  mud  taken 
out  of  the 


April  22.  Mills  v.  Bayley. 

JJeCLARATION. — For  that  whereas  by  an  agreement 
in  writings  dated  the  9th  March,  1861,  and  made  between 
the  plaintiff  of  the  one  part  and  the  defendant  of  the  other 
part,  the  plaintiff  agreed  to  take  the  emptying  of  the  mill- 
pool  in  the  occupation  of  the  defendant  upon  the  following 
terms,  viz.,  that  the  defendant  was  to  pay  the  plaintiff 
for  every  cubic  yard  of  mud  taken  out  of  the  pool  the  sum 
of  5d. ;  such  mud  to  be  laid  upon  the  sides  of  the  pool  in 
as  little  space  as  possible,  the  whole  to  be  cleaned  out  as 
soon  as  possible,  and  to  be  done  in  a  proper  and  workman- 
like manner ;  that  the  admeasurement  of  the  mud  removed 
admeasure-  ^  should  be  settled  by  one  T.  Neville,  surveyor,  and  that,  if 
mud^removed  ^"7  dispute  arose,  the  said  dispute  should  be  referred  to 
the  said  T.  Neville,  to  be  by  him  decided.  And  whereas 
it  was  afterwards  alleged  by  the  plaintiff,  that  previously  to 
the  committal  by  the  defendant  of  the  grievance  next  here- 
inafter mentioned,  he,  the  plaintiff,  pursuant  to  the  said 
agreement,  proceeded  to  the  emptying  of  the  said  pool,  and 
in   manner  in  the  said  agreement  mentioned  removed  a 

FJo^^-^^  quantity  of  mud  therefrom,  and  laid  the  same  upon  the 

pleting  the 
work  by 

flooding  the  pool,  and  the  matter  was  referred  to  N.,  who  awarded  to  the  plaintiff  a  certain 
sum  in  respect  of  the  quantity  of  mud  then  removed,  and  another  sum  in  respect  of  damage 
occasioned  to  the  plaintiff  by  defendant  flooding  the  pool.  In  an  action  on  the  award,  the 
defendant  pleaded  that  before  it  was  made  he  revoked  the  arbitrator's  authority : — Held,  on 
demurrer,  uiat  the  pica  was  good,  since  the  agreement  to  refer  consisted  of  two  distinct  parts 
viz.,  the  admeasurement  of  the  mud  and  the  settlement  of  disputes,  and  that  the  latter  part 
was  revocable  although  the  former  was  not. 


be  settled 
by  N. ;  and 
that,  if  any 
dispute  arose, 
it  snould  be 
referred  to 
N.  to  be  by 
him  decided. 
The  plaintiff 
alleged  that 
the  defendant 
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sides  of  the  said  pool  in  as  little  space  as  possible,  and  that, 
up  to  the  time  of  the  committal  of  said  grievance,  he  the 
plaintiff  did  all  things  which  bj  the  terms  of  the  said 
agreement  he  ought  to  have  done,  and  in  manner  therein 
provided.  And  further,  that  whilst  the  plaintiff  was,  in 
further  pursuance  of  the  said  agreement  and  in  manner 
therein  provided,  proceeding  with  the  emptying  of  the  pool 
and  the  removal  and  laying  of  the  remainder  of  the  mud 
therein  contained,  the  defendant  wrongfully  caused  a  great 
body  of  water  to  flow  into  the  pool  and  continue  therein, 
whereby  the  plaintiff  was  wholly  hindered  from  completing 
his  said  agreement  with  the  defendant,  and  lost  the  gains 
and  profits  that  would  have  accrued  to  him,  and,  a  dispute 
having  arisen  between  the  defendant  and  the  plaintiff 
touching  the  aforesaid  allegations  of  the  plaintiff,  he  the 
plaintiff  required  the  said  T.  Neville,  pursuant  to  the  said 
agreement,  to  determine  the  truth  of  such  allegations ;  and 
if  he  the  said  T.  Neville  should  find  them  proved,  to  deter- 
mine  further  the  admeasurement  of  the  mud  alleged  to 
have  been  removed  and  laid  as  aforesaid,  and  the  damage 
sustained  by  the  plaintiff  by  reason  of  the  committal  by  the 
defendant  of  such  grievance  as  hereinafler  mentioned. — 
Averment:  that  the  said  T.  Neville  having  taken  upon 
himself  the  burthen  of  the  said  reference  as  by  the  said 
agreement  provided,  aud  after  notice  to  the  parties,  having 
duly  weighed  and  considered  the  several  allegations  of  the 
parties  and  the  proofs,  vouchers  and  documents  which  had 
heen  given  in  evidence  before  him  by  the  parties,  and 
having  inspected  and  measured  the  said  pool  and  the  mud 
alleged  to  have  been  gotten  thereout  as  aforesaid,  did  duly 
make  and  publish  his  award  in  writing  under  his  hand  of 
and  concerning  the  matters  referred  to  him  in  manner  fol- 
lowing, that  is  to  say,  he  did  thereby  award  and  adjudge 
that  before  the  committal  by  the  defendant  of  the  grievance 
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1863.  thereinbefore  and  thereinafter  mentioned^  the  plaintiffi 
pursuant  to  the  said  agreement,  proceeded  to  the  emptying 
of  the  said  pool  in  the  said  agreement  mentioned,  and  in 
manner  therein  provided  got  out  of  the  said  pool  and  laid 
upon  the  sides  thereof  a  large  quantity  of  mud,  and  that  up 
to  the  time  of  the  committal  of  the  said  grievance  the 
plaintifiP  did  all  things  which,  by  the  terms  of  the  said 
agreement,  he  ought  to  have  done,  and  in  manner  by  the 
said  agreement  provided,  and  he  the  said  T.  Neville  did 
award  and  adjudge  that  in  respect  of  the  mud  so  gotten 
and  laid  as  hereinbefore  mentioned,  the  defendant  should 
pay  to  the  plaintiff  the  sum  of  8/.  6««  Sd.  And  he  did 
further  award  and  adjudge  that  whilst  the  plaintiff  was,  in 
further  pursuance  of  the  said  agreement  atid  in  manner 
therein  provided,  proceeding  further  to  empty  the  pool  and 
to  get  mud  thereout,  and  lay  the  same  on  the  banks  thereof, 
and  notwithstanding  that  the  plaintiff  had  done  and  was 
doing  all  things  which,  by  the  terms  of  the  said  agreement, 
he  ought  to  have  done  and  be  doing,  the  defendant  wrong- 
fully caused  a  great  body  of  water  to  flow  into  the  pool  and 
continue  there,  by  means  whereof  the  plaintiff  was  wholly 
hindered  from  continuing  to  remove  and  lay  mud  thereon 
as  aforesaid,  and  from  completing  his  said  agreement  with 
the  defendant,  and  lost  the  gains  and  profits  that  would 
have  thereby  accrued  to  him.  And  the  said  T.  Neville 
did  award  and  adjudge  that,  in  respect  of  the  damages  so 
occasioned  to  the  plaintiff  by  the  defendant  as  aforesaid, 
the  defendant  should  pay  to  the  plaintiff  the  sum  of 
lOL  2s»  Id. — Averment  of  performance  of  conditions  prece- 
dent, and  that  all  things  happened  necessary  to  entitle  the 
plaintiff  to  be  paid  by  the  defendant  the  said  sums  of 
8/.  6s.  Sd.  and  lOL  28.  Id. — Breach :  nonpayment. 

Fourth  plea. — That,  before  the  making  of  the  said  alleged 
award,  the  defendant  revoked  the  said  submission  and  refer- 


BAflTRR  TBBMj   28   VICT.  39 

enc8  to  arbitration  and  the  authority  of  the  said  T.  Neville 


as  such  arbitrator,  and  then  gave  the  said  T,  Neville  notice 
of  sach  revocation. 
Demnrrer^  and  joinder  therein. 

Gray,  in  support  of  the  demurrer. — First^it  was  not  com- 
petent  to  the  defendant  to  revoke  the  subinissioni  because  the 
admeasurement  by  the  arbitrator  of  the  mud  removed  is 
part  of  the  consideration  for  which  the  plaintiflp  undertook 
to  do  the  woiic.  The  plaintiff  could  not  recover  the  agreed 
price  for  the  mud  removed  until  its  admeasurement  was 
determined  by  the  arbitrator:  Brown  v.  Overbury  (a). 
[Martin,  R — ^The  principle  of  that  decision  is  that,  in  the 
case  of  a  horse  race,  the  stewards  are  expressly  appointed 
to  determine  the  matter;  and  therefore  that  horse  is  the 
wiuner  which  in  their  judgment  comes  in  first]  In  this 
case  no  action  would  lie  until  the  damages  were  ascer- 
tained* by  the  award  of  the  arbitrator :  SecU  v.  Avery  (i) ; 
8coU  V.  The  Corporation  of  Liverpool  (c) ;  Marryatt  v. 
Broderiek  (</). — Secondly,  the  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict.  c.  125),  has  rendered  this  sub- 
mission irrevocable.  By  the  3  &  4  Wm.  4,  c.  42,  s.  39,  a 
submission  to  reference  containing  an  agreement  that  such 
sabmission  shall  be  made  a  rale  of  Court  is  not  revocable 
without  the  leave  of  the  Court  Then,  by  the  17th  section 
of  the  Common  Law  Procedure  Act,  1854,  ''every  agree- 
ment or  submission  to  arbitration  by  consent,  whether  by 
deed  or  instrument  in  writing  not  under  seal,  may  be  made 
a  rule  of  any  one  of  the  superior  Courts  of  law  or  equity  at 
Westminster,  on  the  application  of  any  party  thereto,  unless 
sach  agreement  or  submission  contain  words  purporting  that 
the  parties  intend  that  it  should  not  be  made  a  rule  of  Court." 

(a)  11  Exch.  715.  (c)  3  De  Gex  &  J.  334. 

(6)5U.  L.  811.  m  (J)  2  M.  &  W.  369. 


Batlxt. 
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1868.        "^'B  agreement  contains  no  proYision  that  it  shall  not  be 
^tr^"^*'      made  a  rule  of  Court:  and  the  eflPect  of  the  17  th  secdon  of 
9.  the  Common  Law  Procedure  Act,  18549  is  to  insert  in  the 

agreement  a  clause  empowering  it  to  be  made  a  rule  of  Court 

W.  R.  Cole,  in  support  of  the  plea. — The  agreement  that 
the  admeasurement  of  the  mud  removed  shall  be  settled  by  an 
arbitrator  is  separate  and  distinct  from  the  agreement  that, 
if  any  dispute  arises,  it  shall  be  decided  by  him,  and  although 
the  former  part  of  the  agreement  may  not  be  revocable,  the 
latter  is.  A  mere  certificate  as  to  the  admeasurement  of 
the  mud,  would  not  have  been  an  award:  Leedsv.  Burrows(a); 
Perkins  v.  Potts  (b) ;  Northampton  Gas  Light  Cornpany  v. 
Pamell  (c).  But  this  action  is  brought  for  not  performing 
the  award,  the  plaintifiP  treating  it  as  an  entire  award  made 
in  pursuance  of  the  submission.  The  defendant  answers, 
that  before  the  award  was  made  he  revoked  the  submis- 
sion. The  question  therefore  resolves  itself  into  the 
construction  of  the  17th  section  of  the  Common  Law 
Procedure  Act,  1854.  The  9  &  10  Wm.  3,  c.  15,  enabled 
parties  to  insert  in  their  submission  an  agreement  that 
it  should  be  made  a  rule  of  Court,  but  at  common  law 
a  submission  might  be  revoked,  whether  made  a  rule  of 
Court  or  not:  Greeny.  Pole  (d);  Milne  v.  Gratrex  (e) ; 
Kinff  V.  Joseph  (J).  The  3  &  4  Wm.  4,  c.  42,  &  39,  pro- 
hibits a  revocation  without  leave  of  the  Court  where  the 
submission  contains  an  express  stipulation  that  it  shall  be 
made  a  rule  of  Court;  Russell  on  Arbitration,  p.  154,  2Dd 
ed,^The  17th  section  of  the  Common  Law  Procedure  Act, 
1854,  merely  provides  that  every  submission^may  be  made  a 
rule  of  Court  unless  there  is  a  statement  to  the  contrary: 

(a)  12  East,  1.  (^6  Bing.  443. 

(h)  2  Chit.  399.  (e)   7  East,  608. 

(<r)  15  C.  B.  630.  ,  (f)  6  Taunt.  452. 
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bat  it  does  not  say  that  the  sobmisnoD  shall  not  be  rerocable. 
Therefore  that  statute  in  efl^t  does  no  more  than  the  9  & 
10  Wm.  ^  c.  15. — He  was  then  stopped  by  the  Court. 

Gray  replied. 

PoiLocKy  C.  B. — I  am  of  opinion  that  the  defendant  is 

entitled  to  judgment.  Where  there  is  a  reference  to  a 
particnlar  individnal  to  ascertain  the  quantity  of  work  done 
and  the  amount  due.  as,  for  instance,  where  the  parties  to 
a  boilding  contract  stipulate  that  an  architect  shall  certify 
whether  the  work  has  been  done,  and  the  price  to  be  paid 
for  it,  neither  party  can  revoke  his  authority.  But,  here, 
there  are  in  feet  two  references,  one  as  to  the  quantity  of 
mad  removed,  which,  if  it  had  stood  alone  would  have  been 
inevocable  except  by  consent  of  both  parties;  the  other 
as,  to  the  settlement  of  disputes,  which  might  be,  and  was 
reyoked. 

Martin,  B. — I  am  of  the  same  opinion,  but  I  regret 
that  the  law  is  so,  and  that  the  legiskture,  when  they  were 
dealing  with  the  subject  of  arbitration,  did  not  in  all  cases 
prohibit   the  revocation  of  references.     If  this  agreement 
had  been  simply  that  Neville  should  measure  and  ascertain 
the  quantity  of  mud  removed  by  the  plaintiff,  there  would 
have  been  no  difficulty,  because  he  would  not,  strictly  speak- 
ing, have  been  an  arbitrator,  and  the  authority  conferred  on 
him  would  have  been  irrevocable.    But,  with  respect  to  the 
other  part,  I  can  see  no  distinction  between  that  and  an 
ordinary  reference  of  matters  in  dispute,  which  is  revocable. 
If  Neville  had  amply  confined  himself  to  certifying  how 
many  cubic  yards  of  mud  had  been  removed,  I  think  there 
might  have  been  a  good  declaration  to  which  this  plea  would 
have  been  no  answer.     But  the  plaintiff  has  declared  on  an 
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award,  making  him  an  arbitrator,  and  the  plea  alleges  that 
bis  aathority  was  revoked  before  he  made  the  award. 
I,  therefore  think  that  our  judgment  ought  to  be  for  the 
defendant 


Bramwell,  B. — I  am  of  the  same  opinion.  It  is  dear 
that  the  two  clauses  are  separate  and  relate  to  difierent  sub- 
jects. The  plaintiff  was  to  be  paid  5d,  for  every  cubic  yard 
of  mud  removed ;  the  admeasurement  of  the  mud  removed 
to  be  settled  by  Neville,  and  if  auy  dispute  arose  that  was 
to  be  decided  by  him.  In  fact,  Neville  filled  two  distinct 
characters ;  one,  the  measurer  and  certifier  of  the  mud 
removed ;  the  other,  that  of  an  arbitrator  for  the  settlement 
of  any  disputes  which  might  arise  between  the  parties.  In 
the  former  character  his  authority  was  irrevocable;  in  the 
latter  it  was  revoked. 

Judgment  for  the  defendant^ 


Apra22. 


Battebbubt  ty.  Vtsb. 


A  dedftration 
alleged  that 
the  plaintiff 
agreed  to  do 
certain  sped- 


DeCLARATION.— For  that  heretofore,  to  wit,  on  &c, 
the  plaintiff  and  the  defendant  agreed  that  the  defendant 
should  employ  the  plaintiff  to  do  and  provide  for  him, 
th'lf  d^fo^d^^  ^^^  ^^^^  ^^^  plaintiff  should  do  for  the  defendant  certain 
Sd''<indi^™^  specified  works,  and  provide  for  the  defendant  certain 
^h^^fXi^*  specified  materials,  at  No.  125,  Oxford  Street,  upon  the 

the  worka 

vera  to  be  executed  to  the  satia&ction  of  the  defendant  and  his  aichiteet,  "but  no  payment 
was  to  be  considered  due  unless  upon  production  of  the  architect's  certificate."  The  decla- 
ration  ayerred  performance  by  the  plaintiff  of  all  things  necessary  to  entitle  him  to  the 
certificate,  and  that  he  had  completed  the  works  to  the  satisfaction  of  the  architect ;  and 
alleged  as  a  breach  that  the  arclutect  unfairly  and  improperly  neglected  to  certify,  and  *'so 
negucted  in  collusion  with  the  defendant  and  by  his  procurement"  whereby  the  plaintiff  was 
unable  to  obtain  payment. — Held^  on  demurrer,  that  the  declaration  disclosed  a  good  cause 
of  action,  inasmuch  as  it  imputed  fraud  in  withholding  the  certificate. 
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followiog  tenns  and  conditions,  that  is  to  say :    ''  All  the 
words  hereinbefore  described  (meaning  the  description  con- 
tamed  in  a  certain  specification  of  the  said  works)  are  to 
be  executed  in  the  very  best  and  most  workmanlike  man- 
ner^ with  the  very  best  quality  of  materials  of  every  des- 
cription, under  the  superintendence  and  to  the  satisfiMstion  | 
of  Mr.  Yyse  and  his  architect.     The  works  described  are 
intended  to  embrace  everything  that  may  be  necessary  for 
the  perfect  completion  of  the  several  alterations.    If,  there- 
fore, through  any  error  or  inadvertence,  any  matter  or  thing 
which  may  be  deemed  by  the  architect  as  essential  to  this 
end  be  omitted,  it  is  to  be  supplied  and  performed  by  the 
contractor  in  like  maimer  as  if  it  had  been  particularly 
specified ;  and  if  in  the  conrae  of  the  work  it  should  be 
found  necessary  to  make  any  addition  to  or  omission  fix>m 
the  said  works,  such  deviation  is  not  in  any  way  to  vitiate 
the  contract,  but  the  value  of  such  works  shall  be  estimated 
by  the  architect,  and  the  value  thereof  added  to  or  deducted 
fiom  the  contract  sum  as  the  case  may  be,  the  decision  of 
the  architect  being  final  and  conclusive  in  all  matters 
affecting  the  proposed  works.     The  amount  of  the  contract 
will  be  paid  by  instalments  equal  to  the  value  of  80/.  per 
cent,  of  the  value  of  the  works  executed,  the  balance  within 
one  month  after  final  con^pfetion  to  the  architect's  satisfac- 
tion^ but  no  payment  will  be  considered  due  unless  upon 
production  of  the  architect's  certificate."  (Then  followed  an 
agreement  by  the  defendant  to  execute  the  works  for  6iOL) 
— Averments:  that  pursuant  to  the  contract  the  plaintiff 
did  the  specified  works  and  provided  the  materials,  with  the 
exception  of  certain  omissions  which  were  duly  required  by 
the  defendant  and  his  architect ;  and  that  he  also  did  divers 
aod  very  many  additional  works  which  were  duly  required 
to  be  done  by  the  defendant  and  his  architect ;   and  that 
the  value  of  the  said  works  and  materials  amounted  to  a 
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1863.        large  BOiiiy  to  wit  1000/.»  whereof  the  defendant  had  due 

„  ^'^^^'^^^      notice ;  and  although  the  defendant  paid  to  the  plaintiff 

«^>  60021  on  account  of  the  said  works,  leaving  a  large  balance, 

Vyb«. 

to  wit,  400/.»  of  the  fair  and  reasonable  yalue  of  the  said 
works,  estimated  according  to  the  said  contract,  unpaid; 
aud  although  the  plaintiff  had  done  all  things  necessary  on 
his  part  to  entitle  him  to  have  the  value  of  the  said  extras 
and  omissions  estimated  bj  the  said  architect,  and  to  entitle 
him  to  the  said  architect's  certificate  for  payment;  and 
although  he  had  completed  the  said  works  to  the  satis- 
faction of  the  defendant's  architect ;  and  although  more 
than  a  month  irom  such  time  had  elapsed ;  and  although 
the  defendant  and  his  architect  had,  at  all  times  since  the 
doing  of  the  said  works  and  the  providing  of  the  said 
materials,  had  full  knowledge  that  the  plaintiff  was  entitled 
to  be  paid  by  the  defendant  a  lai^ge  sum  of  money  over  and 
above  the  money  so  paid,  and  although  a  reasonable  time 
for  the  said  architect  to  estimate  the  value  of  the  said 
additions  and  omissions,  and  to  certify  as  aforesaid,  and  for 
the  defendant  to  pay  for  the  said  works,  had  long  since 
elapsed,  yet  the  architect  had  not  estimated  the  value  of 
the  said  additions  and  omissions,  nor  had  he  certified  as 
aforesaid,  but  wholly  neglected  so  to  do,  and  had  unfairly, 
improperly  and  contrary  to  the  true  intent  and  meaning  of 
the  said  contract,  neglected  to  estimate  the  value  of  the  said 
additions  and  omissions,  and  neglected  to  certify  as  aforesaid, 
and  had  so  neglected  in  collusion  toith  the  defendant  and  by 
his  procurement  By  means  of  which  premises  the  plaintiff 
has  been  unable  to  obtain  payment  of  the  balance  justly 
due  to  him  for  the  said  works,  and  the  said  balance  still 
remains  wholly  due  and  unpaid  to  the  plaintiff. 
Demurrer,  and  joinder  therein. 

Gates,  in  support  of  the  demurrer.— The  declaration  is 
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bad.    The  production  of  the  architect's  certificate   is  a 
condition  precedent  to  the  plaintiff^s  right  to  claim  any 
payment.   [Martin^  B. — This  is,  in  substance,  a  declaration 
in  case,  alleging  that  the  defendant,  acting  in  collusion  with 
the  architect,  procured  him  unfairly  and  improperly  to  with- 
hold his  certificate.]     Treated  as  an  action  of  contract,  the 
plaintiff  cannot  recover,  because  he  has  not  complied  with 
the  condition  which  entitled  him  to  payment ;  and  it  is  not 
an  action  on  the  case,  because  it  does  not  chaise  fraud,  or 
allege  any  duty  on  the  part  of  the  defendant  which  he  has 
neglected  to  perform.     However  unreasonable  and  oppres- 
sive a  stipulation  or  condition  may  be,  a  Court  of  law  is 
bound  to  give  effect  to  the  terms  agreed  upon  between 
the  parties:  Stadhard  v.  Lee  (a).     [Bramwelly  B. — That 
case  does  not  touch  this.      Here  the  complaint  is  not  that 
something  has  been  done,  and  done  wrongly,  but  that  there 
has  been  an  improper  refusal  to  do  that  which  ought  to 
have  been  done.]     The  opinion  of  J?rZe,  J.,  in  Scott  v.  The 
CorportUian  (^Liverpool  (&),  is  an  express  authority  that,  in 
the  absence  of  fraud,  the  withholding  the  certificate  by  the 
architect  affords  no  right  of  action  against  the  defendant, 
either  on  the  ground  of  a  waiver  of  the  condition,  or  the 
substitution  of  a  new  contract,  or  on  the  ground  of  a 
wrong.     This  is  an  attempt  to  obtain  indirectly  that  which 
the  plaintiff  is  not  entitled  to  by  the  terms  of  his  contract. 
If,  indeed,  the  certificate  was  withheld  by  fraud,  the  plain- 
tiff might  have  a  remedy  by  action :  Milner  v.  Field  (c).    But 
it  is  consistent  with  every  allegation  in  this  declaration  that 
the  architect  was  requested  by  the  defendant  not  to  certify 
because  he  was  dissatisfied  with  the  work.     [WUde^  B. — 
The  declaration  contains  an  averment  that  the  plaintiff  had 
done  all  things  necessary  to  entitle  him  to  the  certificate, 

(a)  3  B.  &  S.  364.  372.  (6)  1  GIff.  216.  223. 

(c)  5  Exch.  829. 


46  KXCHBQtJSR  REFOBTB. 

1863«        and  that  he  had  completed  the'  works  to  the  satisfaction  of 
^  ^'^^^^^^      the  defendant's  architect ;  and  that,  although  the  defendant 
9,  and  his  architect  had  knowledge  that  the  plaintiff  was 

entitled  to  be  paid,  the  architect  neglected  to  certify,  ''in 
collusion  with  the  defendant  and  by  his  procurement.'] 
There  is  no  allegation  that  the  works  were  done  to  the 
satisfaction  of  the  defendant.  [fFZfafe,  B. — ^There  is  an 
averment  that  the  plaintiff  had  done  all  things  necessary 
to  entitle  him  to  the  certificate.]  The  word  **  collusion" 
does  not  necessarily  imply  fraud.  [Pottock^  C  B. — In 
Webster's  Dictionary  one  definition  of  **  collusion"  is  *'a 
secret  agreement  for  a  fraudulent  purpose."] 

J,  Brawn  appeared  in  support  of  the  declaration,  but  was 
not  called  upon  to  argue  (a). 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  declara- 
tion is  good,  and  that  the  plaintiff  is  entitled  to  judgment. 

Martin,  B.,  and  Bbamwell,  B.,  concurred. 

Judgment  for  the  plaintiff. 

(a)  The  point  for    argument      tract  with  the  plaintiff  that  he 
was : — **  That  the  defendant  who      will  do  his  duty  and  act  fairl/.'" 
employs  the  architect  does  con- 
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Hulls  v.  Estcoubt.  4*^  ^- 

OeCLABATION  in  replevin  of  two  colts  of  the  plaintifl;  Buige««i 

^  '^  created  by  the 

taken  by  the  defendant  from  a  close  called  "  St.  Catherine's  Hanidpfll 

Coipondoii 

Meadow,"  in  the  city  of  Gloucester.  Act»  5^6 

First  avowry. — That  the  city  of  Gloucester,  in  the  connty  arenotentiaed 
of  the  said  city,  is  an  ancient  city,  and  the  mayor  and  or^nefitof 
boigesses  thereof,  nntil  and  at  the  time  of  the  first  election  ^^^"^ 
of  cooncillors  of  the  said  city  under  the  statute  5  &  6  Wm.  ^oj^^J 

^  the  freemen 

4,  c.  76,  intituled  "An  Act  to  provide  for  the  r^rulation  of  *^d  buxgefltes 
municipal  corporations  in  England  and  Wales,"  had  been  before  that 
and  were  a  body  politic  and  corporate,  known  by  divers 
names  of  incorporation,  and  amongst  others  by  the  name  of 
the  mayor  and  buigesses  of  the  town  of  Gloucester,  and  by  the 
name  of  the  mayor  and  burgesses  of  the  city  of  Gloucester, 
in  the  ooanty  of  the  city  of  Gloucester.  That,  on  the  26th  of 
December,  a.d.  1835,  the  first  election  of  councillors  for  the 
said  dty  was  holden  under  the  provisions  of  the  said  statute, 
and  thereupon,  and  by  virtue  of  the  said  statute,  the  said 
body  corporate  took  and  bore  the  name  of  the  mayor, 
aldermen  and  citizens  of  the  city  of  Gloucester,  in  the 
connty  of  the  city  of  Gloucester,  and  then  became  and 
were,  and  from  thence  hitherto  have  been  and  still  are,  a 
body  politic  and  corporate  by  and  under  that  name.  That, 
from  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, the  said  close  in  which,  &c.,  has  been  and  still  is 
a  certain  common  field,  formerly  called  '*  Archdeacon's 
Meadow,"  and  now  called  "  St  Catherine's  Meadow,"  which 
common  field  was  and  is  situate  in  the  said  city  of  Glouces- 
ter, in  the  county  of  the  same  city.  That,  from  time  whereof 
the  memory  of  man  runneth  not  to  the  contrary,  the  said 
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1863.  mayor  and  bui^sses,  bj  their  several  names  of  incorpon- 
tion  respectively,  had  and  used  and  respectively  were  accus- 
tomed to  have  and  use»  and  of  right  ought  to  have  had  and 
used,  for  every  bui^ss  [being  an  admitted  freeman]  of  tbe 
Bud  city,  [and  for  the  particular  benefit  of  every  such  bur- 
gess], common  of  pasture  in,  upon,  and  throughout  the  said 
close  in  which,  &c.,  every  year,  for  a  certain  number  of  bis 
own  proper  beasts,  to  wit,  two  horses  or  three  neat  beasts, 
from  such  time  in  every  year  as  the  said  field  should  be 
mown  and  the  hay  thereof  carried  away  unto  the  Feast  of 
the  Purification  of  St  Mary  the  Virgin,  that  is  to  say,  the 
2nd  of  February,  in  every  succeeding  year.  That  before  and 
at  the  said  time  when,  &c.,  the  defendant  was  a  bui^gess 
[and  admitted  fr*eeman]  of  the  said  city,  and  as  such 
entitled  to  have,  use  and  enjoy  the  said  common  of  pasture 
in  the  said  close  in  which,  &c. ;  and  because  the  said  cattle 
of  the  plaintiff,  who  was  not  an  admitted  freeman  of  the 
said  city,  or  otherwise  entitled  to  common  of  pasture  in  tbe 
said  close  in  which,  &c.,  were,  after  the  said  close  had  been 
mown  and  the  hay  thereof  carried  away,  a.d.  1860,  and 
before  the  2nd  of  February,  1861,  that  is  to  say,  on  the  daj 
and  year  in  the  declaration  mentioned,  wrongfully  in  tbe 
said  close,  doing  damage  there,  so  that  the  defendant  could 
not  have  or  enjoy  his  said  common  of  pasture  and  feeding 
therein  in  so  ample  a  manner  as  he  could,  might  and  ought 
to  have  enjoyed  the  same,  he  well  avows  the  taking  of 
the  said  cattle  in  the  said  close  as  a  distress  for  the  said 
damage. 

Second  avowry. — That  the  city  of  Gloucester,  in  the  said 
county  of  the  said  city,  is  an  ancient  city,  and  the  mayor 
and  bui^sses  thereof  have  been  and  are  a  body  politic  and 
corporate,  as  and  by  the  names  of  incorporation  in  the  pre- 
ceding avowry  mentioned.  That  before  and  on  the  6th  of 
Februaxy,  in  the  ninth  year  of  the  reign  of  the  lord  King 
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Heniy  the  8th,  fiMrmerly  King  of  England,  William,  Abbot 
of  the  Mooasterj  of  St.  Peter  in  Gloucester  and  the  con- 
Tents  of  the  same  place,  was  seised  in  his  demesne  as  of  fee 
in  right  of  his  said  convent,  amongst  other  things,  of  and  in 
the  sttd  dose  in  which,  &c.,  then  called  *' Archdeacon's 
Meadow;"  and  being  so  seised,  on  the  6th  of  Februarj,  in 
the  year  last  aforesaid,  a  certain  indenture  was  made  between 
the  said  William  of  the  said  monastery  and  convent  and 
their  cnstomaiy  tenants  of  their  lordship  or  manor  of  Maise^ 
OMMfe,  of  the  one  part,  and  the  said  mayor  and  burgesses, 
by  their  Uien  names  of  the  mayor  and  burgesses  of  the 
town  of  Gloucester,  of  the  other  part,  by  which  it  was  wit- 
nessed and  agreed  that  the  said  mayor  and  burgesses,  and 
their  successors  for  evermore  should  have  common  of  pasture 
for  their  beasts  in  the  said  close  in  which,  &c.,  from  such 
time  as  the  same  should  be  mown  and  the  hay  thereof 
carried  away,  yearly  for  evermore,  unto  the  Feast  of  the 
Purification  of  Sl  Mary  the  Virgin  in  the  succeeding 
year;  and  it  was  thereby  also  witnessed  and  agreed  that  no 
boigesses  of  the  said  town  should  have  above  a  certain 
DQmber,  to  wit,  five  beasts,  yearly  going  and  depasturing  in 
the  said  close  in  which,  &a,  at  any  time  to  use  the  said 
close,  and  that  was  only  to  be  understood  and  taken  of  their 
own  proper  beasts  and  none  other;  in  order  that  the  said 
close  and  certain  other  meadows  or  pastures  in  the  said 
deed  mentioned  should  not,  with  beasts  or  cattle  of  stran- 
gers having  no  title  of  common  in  the  samcj  be  depastured 
and  defouled:  it  was  thereby  further  witnessed  and  agreed 
that  as  often  as  the  same  abbot  and  convent  or  their  succes* 
flors^  and  the  said  mayor  and  burgesses  or  their  successors^ 
should  perceive  any  such  wrongful  using  of  the  said  common, 
that  they  or  either  of  them,  or  the  successors  of  either  of 
them,  firom  time  to  time  as  should  be  thought  convenient, 
should  drive  all  manner  of  beasts  and  cattle  of  strangers 
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1863.  there  depasturing  and  feeding,  having  no  title  thereto,  and 
them  impound. — Averments :  [that  the  said  burgesses  men- 
tioned in  the  said  indenture  were,  at  the  time  of  the  mdcing 
of  the  same,  and  they  and  their  successors  from  thence 
hitherto  always  have  been  and  still  are,  admitted  freemen  of 
the  said  city,  and  that  the  said  common  of  pasture  has 
always  been,  from  the  time  of  the  making  of  the  said 
indenture  hitherto,  had,  used,  and  applied  for  the  particular 
benefit  of  such  bui^esses] :  that  before  and  at  the  said  time 
when,  &c.,  the  defendant  was  a  burgess  and  admitted  free- 
man of  the  said  city,  the  same  having  been,  at  the  time  of 
the  making  of  the  said  indenture,  the  town  of  Gloucester, 
and  as  such  entitled  to  have,  use,  and  enjoy  the  said  com- 
mon of  pasture  in  the  said  close  in  which,  &a — (This  avowiy 
then  concluded  by  justifying  the  taking  the  plaintiff*s  cattle, 
as  in  the  first  avowry.) 

Third  avowry. — That  long  before,  and  more  than  sixty 
years  before  the  commencement  of  this  suit,  the  burgesses 
of  the  city  of  Gloucester  were,  and  thence  hitherto  have 
been  and  still  are,  a  body  politic  and  corporate,  as  and  by 
the  names  of  incorporation  in  the  first  avowry  mentioned 
That  the  said  body  by  their  several  names  of  incorporation 
respectively,  for  sixty  years  next  before  the  commencement 
of  this  suit,  continually  without  interruption  had  and  enjoyed 
as  of  right,  and  had  been  used  and  accustomed  to  have  and 
enjoy  as  of  right,  and  at  the  said  time  when,  &c.,  and 
still  of  right  ought  to  have  had  and  enjoyed  as  of  right,  for 
the  said  burgesses  [being  admitted  fireemen]  of  the  said  city, 
each  and  every  of  tb^m,  common  of  pasture  in  and  upon 
and  throughout  the  said  close  in  which,  &c.,  every  year,  for 
two  horses,  and  three  neat  beasts,  using  the  said  common  at 
the  same  time,  and  the  same  being  the  own  proper  beasts  of 
such  person,  from  such  time  as  the  said  close  in  which,  &c.| 
should  be  mown  and  the  hay  thereof  carried  away,  until  the 
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2iid  qI  Febniaiy  in  every  sacceeding  year.— ^Avenneiitfl:  1868. 
that  die  said  right  of  common  of  pasture  was  taken  and 
eojojed  as  aforesaid  by  the  said  c(»poTation  of  right  during 
the  whole  of  the  said  period  of  sixty  years  next  before  the 
commencement  of  this  suit;  and  that  the  said  right  of  com- 
mon of  pasture  was  not  at  any  time  during  the  said  period 
of  sixty  years  taken  or  enjoyed  by  any  consent  or  agree- 
ment expressly  made  or  given  by  any  person  entitled  to  the 
flaid  cloK  in  which,  &c.,  or  any  other  person  whatsoever 
for  that  purpose,  by  any  deed  or  writing  whatsoever :  that, 
bef(«e  and  at  the  said  time  when,  &c.,  the  defendant  was  a 
bQi]ges8  and  admitted  freeman  of  the  said  city,  and  as  such 
entitled  to  have,  use,  and  enjoy  the  said  common  of  pasture 
in  the  said  cbse  in  which,  &c — (This  avowry  then  con* 
eluded  by  justifying  the  taking  of  the  plaintiff's  cattle,  as 
in  the  first  avowry.) 

Cognizanoes,  acknowledging  the  taking  of  the  plaintiff's 
cattle,  becaiKe  the  corporation  of  Gloucester  had  the  rights 
alleged  in  the  above  avowries  respectively,  and  justifying  as 
the  servant  of  the  corporation. 

Demurrer  to  avowries^  and  joinder  therein. 

Third  plea  in  bar  to  avowries  and  cogniaances.  — That 
the  plaintiff^  at  the  said  time  when,  &c.,  was  a  burgess  of 
the  said  city,  and  the  said  colts,  being  his  two  horses,  were 
his  own  proper  beasts  lawfiilly  using  the  said  common. 

Eleventh  plea  in  bar  to  the  avowries  and  cognizances.-— 
That  the  said  mayor  and  burgesses,  by  their  several  names 
of  incorporation  .respectively,  until  and  at  the  time  of  the 
fiist  election  of  councillors  of  the  said  ci^  under  the  said 
statute,  from  time  whereof  the  mem<»y  of  man  runneth 
not  to  the  contrary,  had  and  used,  and  were  accustomed  to 
have  and  use,  and  of  right  ought  to  have  had  and  used,  for 
every  burgess  whatever  of  the  said  town  and  city  respec- 
tively, and  not  for  the  particular  benefit  of  any  class  thereof, 
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1863.        the  said  common  of  pasture  in,  upon,  and  throughout  the 

^^'^'^      said  close  in  which,  &c.,  at  the  times  and  for  the  beasts  in 
Hulls  ' 

_    «•  the  said  avowries  and  cognizances  mentioned:  and  that, 
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from  the  time  of  such  Brst  election  of  councillors  hitherto, 
the  said  mayor,  aldermen,  and  citizens,  by  their  name  of 
incorporation  in  the  said  advowries  and  cognizances  men- 
tioned, have  thence  hitherto  continued  to  be  entitled  to  the 
right  of  common  before  and  up  to  that  time  vested  in  the 
same  mayor  and  burgesses  by  their  ancient  name  of  incor- 
poration, in  the  same  manner  as  before,  save  as  provided 
by  the  said  Act. — Averments:  that  long  before  and  at  the 
said  times  in  the  declaration  mentioned,  and  the  taking 
and  detaining  of  the  said  cattle,  he,  the  plaintiff,  was,  and 
still  is,  an  inhabitant  householder  within  the  said  city  of 
Gloucester,  duly  enrolled  in  each  year  according  to  the 
provisions  contained  in  the  statute  made  and  passed,  &c. 
(5  &  6  Wm.  4,  c.  76),  intituled  "An  Act  to  provide  for  the 
regulation  of  Municipal  Corporation3  in  England  and 
Wales,''  and  a  citizen  of  the  said  city  and  member  of  the 
said  body  corporate,  being  the  mayor,  aldermen,  itnd 
citizens  of  the  said  city  of  Gloucester,  in  the  county  of  the 
city  of  Gloucester,  in  the  said  avowries  and  cognizances 
mentioned,  and  one  of  the  councillors  of  the  said  city ; 
wherefore,  being  entitled  to  use  and  enjoy  the  said  common 
of  pasture  in  the  said  avowries  and  cognizances  mentioned, 
the  plaintiff  at  the  said  time  when,  &c.,  placed  the  said 
cattle,  being  two  horses,  then  and  during  all  the  time  afore- 
said his  own  proper  beasts,  and  no  more,  in  the  said  close 
in  which,  &c.,  to  use  his  said  common ;  and  that  the  same, 
at  the  said  time  when,  &c.,  were  depasturing  therein  and 
using  his  said  common,  and  not  otherwise,  as  they  lawfully 
might  and  were  entitled  to  do  for  the  cause  aforesaid. 

Twelfth  plea  in  bar  to  avowries  and  cognizances.— That 
up  to  and  at  the  time  of  the  passing  of  the  said  Act,  and 
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the  first  election  of  councillors  thereunder,  every  burgess  of 
the  said  town  and  city  of  Gloucester  was  an  admitted  free- 
man thereof  and  there  was  no  burgees  thereof  who  was  not  _  «. 
an  admitted  freeman  thereof,  and  that  up  to  the  said  times 
ID  this  plea  aLove  mentioned  the  said  body  politic  and 
corporate,  by  their  said  names  of  incorporation,  had  and 
enjoyed,  and  had  been  used  and  accustomed  to  have  and 
^^ioj9  the  said  common  of  pasture  as  in  those  avowries  and 
cognizances  mentioned,  and  that  the  said  right  has  not 
been  whatever  transferred,  changed,  altered,  varied,  or 
modified  in  any  way  or  manner  soever,  save  so  far  as  the 
same  may  have  been  or  was  changed,  varied,  or  modified 
by  the  said  statute.  That  long  before  the  said  times  when, 
&c.,  and  placing  the  said  cattle  on  the  said  common  as 
hereinafter  mentioned,  the  plaintiff  was  resident  in  the  said 
city,  and  was  a  person  who,  if  the  said  statute  had  not 
passed,  might,  could,  and  would  have  been  long  before  an 
admitted  freeman  thereof;  and  that  he  was  and  still  is  an 
inhabitant  householder  within  the  said  city,  duly  enrolled 
in  each  year  according  to  the  provisions  of  the  said  statute, 
and  a  citizen  of  the  said  city,  and  member  of  the  said  body 
corporate  of  the  mayor,  aldermen,  and  burgesses  of  the  city 
of  Gloucester,  in  the  county  of  the  city  of  Gloucester,  in 
the  said  avowries  and  cognizances  mentioned,  and  one  of 
the  councillors  thereof;  wherefore  the  plaintiff,  being  such 
person  and  entitled  to  use  and  enjoy  the  said  common  of 
pasture  at  the  said  times  when,  &c.,  placed  the  cattle,  being 
two  horses,  and  then  and  during  all  the  time  aforesaid  his 
own  proper  beasts,  and  no  more,  in  the  said  close  in  which, 
&c.,  to  use  his  said  common,  &c. 

Replication  to  third  plea.— That  the  plaintiff  was  not,  at 
the  said  times,  when,  &c.,  an  admitted  freeman  of  the  said 
city. 

Replication  to  eleventh  plea. — That  up  to  and  at  the 
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1863.  time  of  the  pasring  of  the  said  Act  and  the  first  election  of 
councillors  thereunder,  every  burgess  of  the  said  city  was 
an  admitted  freeman  thereof,  and  there  was  no  burgess 
thereof  who  was  not  an  admitted  freeman  thereof,  and  that, 
at  the  said  times  when,  &c.,  the  plaintiff  waa  not,  nor  has 
ever  been,  an  admitted  freeman  of  the  said  city. 

Demurrer  to  the  twelfth  plea,  and  joinder  therein. 

Rejoinder  to  the  replication  to  the  third  plea. — That, 
before  and  at  the  said  times  when,  &c.,  the  plaintiff  was  an 
inhabitant  of  and  a  citizen  and  buigess  of  the  said  ci^,  and 
a  person  who  might,  could,  and  would  have  been  an 
admitted  freeman  of  the  said  city  if  the  said  Act,  intituled 
&C.  (5  &  6  Wm.  4,  c  76,)  had  not  been  passed. 

There  was  a  similar  rejoinder  to  the  replication  to  the 
eleventh  plea. 

Demurrer  to  the  replication  to  the  eleventh  ple%  and 
joinder  therein. 

Demurrer  to  the  rejoinders  respectively,  and  joinder 
therein. 

Dowdeswettj  for  the  plaintiff  (a). — The  question  is 
whether  burgesses  created  by  the  Municipal  Corporation 
Act  (5  &  6  Wm.  4,  c.  76,)  are  entitled  to  participate  in  the 
right  of  common  enjoyed  by  the  burgesses  before  that  Act 
By  section  9,  **  Every  male  person  of  full  age,  who,  on  tbe 
last  day  of  August,  in  any  year,  shall  have  occupied  any 
house,  &C.,  within  any  borough  during  that  year,  and  tbe 
whole  of  each  of  the  two  preceding  years,  and  also  during 
the  time  of  such  occupation  shall  have  been  an  inhabitant 
householder  within  the  said  borough,  or  within  seven  miles 
of  the  said  borough,  shall,  if  duly  enrolled  in  that  year,  &c., 

(a)  The  case  woa  ftrgaed  in  loat  amendment^  which  wss  made  bj 
Michaelmas  Term  (Nov.  10  and  inserting  the  words  within  brac« 
12)  when  the  Court  suggested  an      kets  in  the  avowriei. 
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be  a  buigess  of  such  borough^  and  member  of  the  body        1868. 
corponie  of  the  payor,    aldermen,    bargeases,   of  sucb       ^'"^ 
boroogb."    The  plaintiff  is  a  burgess  duly  enrolled  under  «• 

"  ESTCOUBT. 

that  Act,  and,  therefore,  entitled  to  all  the  rights  heretofore 
enjoyed  by  a  boigess,  unless  the  Act  has  by  exclusive 
words  deprived  him  of  them.  But  the  Act  rather  ex- 
tends the  rights  of  butgesses,  by  restraining  the  unlimited 
power  of  creating  them ;  for  the  3rd  section  provides  that 
''No  person -shall  be  elected,  made,  or  admitted  a  burgess 
or  freeman  o(  any  borough,  by  gift  or  purchase.'*  The 
defendant  velies  on  the  2nd  section,  which,  after  reciting 
that,  '*'  lu  divers  cities,  towns^  and  boroughs,  the  common 
lands  and  public  stock  of  such  cities  &c.,  and  the  rents  and 
jHofits  thereof,  have  been  held  and  applied  for  the  particular 
benefit  of  the  citizens,  freemen,  and  burgesses  of  the  said 
cities,  &C.,  or  of  certain  of  them,  or  of  the  widows  or 
kindred  of  them,  or  certain  of  them,  and  have  not  been 
applied  to  public  purposes,**  enacts, ''  That  every  person  who 
now  is  or  hereafter  may  be,  an  inhabitant  of  any  borough, 
and  also  every  person  who  has  been  admitted,  or  who  might 
hereafter  have  been  admitted,  a  freeman  or  burgess  of  any 
boroogh  if  this  Act  had  not  been  passed,  or  who  now  is,  or 
hereafter  may  be  the  wife,  ix  widow,  or  son,  or  daughter  of 
aoy  freeman  or  burgess,  or  who  may  have  espoused,  or  may 
hereafter  espouse  the  daughter  or  widow  of  any  fireman  or 
bwgeas,  or  who  has  been,  or  may  hereafter,  be  bound  an 
apprentice,  shall  have,  and  enjoy,  and  be  entitled  to  acquire 
and  enjoy  the  same  share  and  benefit  of  the  lands,  tene- 
ments, and  hereditament^,  and  of  the  rents  and  profits 
thereof  and  of  the  common  lands  and  public  stock  of  any 
boroogh,  or  body  corporate,  and  of  any  lands,  tenements, 
and  hereditaments,  and  any  sum  or  sums  of  money,  chattels, 
securities  for  money,  or  other  personal  estate,  of  which  any 
person,  or  body  corporate,  may  be  seized  or  possessed,  in 
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1863.       whole  or  in  part,  for  any  charitable  uses,  or  trusts,  as  fully 

^^^"^"^      and  effectually,  and  for  such  time,  and  in  such  manner,  as  he 

••  or  she,  by  any  statute,  charter,  bye-law,  or  custom  in  force 

at  the  time  of  passing  this  Act,  might,  or  could  have  had, 

m 

acquired,  or  enjoyed,  in  case  this  Act  had  not  been  passed." 
[Pollock,  C.  B, — That  section  merely  reserves  all  rights 
enjoyed  at  the  time  the  Act  passed]     The  section  is  not 
restrictive,  but  enabling;  it  does  not  limit  the  rights  ia 
respect  of  the  common  lands  and  public  stock  to  the  free- 
men and  burgesses  under  the  old  law,  but  preserves  to 
them  and  the  newly  created  burgesses  rights  which  would 
otherwise  have  been  abrogated.      The  words  are  ^  every 
person  who  has  been  admitted,  or  who  might  hereafter  haoe 
teen  admitted  a  freeman  or  burgess."     [BraimoeU,  B.— It 
proceeds  to  say,  <<  As  fully  and  effectually,  and  for  such 
time  and  in  such  manner,  as  he  or  she,  by  any  statute, 
charter,  bye-law,  or  custom  in  force,  at  the  time  of  passing 
this  Act,  might,  or  could  have  had,  acquired,  or  enjoyed, 
in  case  this  Act  had  not  been  passed.'*]     It  is  admitted  on 
the  record  that  the  plaintiff  b  a  person,  who,  if  the  statute 
had  not  passed,  might,  could,  and  would,  have  been  admitted 
a  freeman  of  the  borough,  and  also  that  he  is  an  inhabit- 
ant householder  within  the  city.     He  is,  therefore,  within 
the  express  words  of  the  2nd  section.     [PoUock,  C.  B.— 
The  last  proviso  in  that  section,  is  opposed  to  that  view: 
''  Provided  also,  that  nothing  in  this  Act  contained  shall  be 
construed  to  entitle  any  person  to  any  share  or  benefit  of 
the  rights  herein  reserved,  who  shall  not  have  first  fulfilled 
every  condition  which,  if  this  Act  had  not  passed,  would 
have   been  a  condition   precedent  to    his  or   her  being 
entitled  to  the  benefit  of  such  rights,  so  far  as  the  same  is 
capable  of  being  fiilfilled,  according  to  the  provisions  of  this 
Act,**]     The  plaintiff  has  fulfilled  the  condition  of  being  a 
burgess,  but  the  3rd  section  of  the  Act  has  rendered  him 
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incapable  of  fulfilling  the  condition  of  being  a  fineenuin.  1868. 
[Polbek,  C.  B. — ^The  words^  **  who  might  hereafter  have 
been  admitted  a  freeman,'*  do  not  mean  admitted  by  mere 
matter  of  accident,  as  gift  or  purchase,  but  by  claim  or 
right.]  Unless  the  buigesses  enrolled  under  this  Act  are 
entitled  to  participate  in  the  property  and  privileges  of  the 
borough,  the  class  entitled  may  gradually  diminish,  and  at 
length  altogether  cease. 

Maenamara  appeared  for  the  defendant,  but  was  not 
called  upon  to  aigue  (a). 

Pollock,  C.  B. — I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment  According  to  my  view  of  the  subject, 
the  2nd  section  was  introduced  before  the  9th  for  the 
express  purpose  of  reserving  all  rights  in  the  common 
lands,  and  public  stock  and  property  of  the  borough,  to  the 
persons  who  enjoyed  them  at  the  time  the  Act  passed. 
The  legislature  would  seem  to  have  said:  '* Before  we 
begin  to  legislate  upon  this  subject,  and  take  away,  alter,  or 
in  any  manner  affect,  the  rights  and  privileges  of  existing 
freemen  and  buigesses,  and  create  new  rights  in  another 
class,  we  will,  in  express  terms,  reserve  to  the  present  free- 
men and  burgesses,  and  to  all  persons  who  might  hereafter 
become  such*'  (which  must  mean  all  who  have  the  r^M  to 
become  such,  either  by  birth,  marriage,  or  apprenticeship,) 
''all  the  rights  and  benefits   in  the   corporate  property 

(a)  The  points  for  argument  reserye  the  right  of  common  in 

were:— '•l.    That   the    plaintiff  the  said  land  for  the  freemen  of 

not  being  a  freeman  of  tiie  citj  the  citj  of  Gloucester,  and  not 

of  Gloucester  is  not  entitled  to  to  extend  it  to  persons  who  were 

tigfht  of  common  in  the  land  in  made  burgesses  of  the  city  by 

question.    2.  That  the  effect  of  reason  only  of  the  provisions  of 

the  Municipal  Corporation  Act  the  Act.** 
(5  &  6  Wm.  4,  c.  76,  s.  2,)  was  to 
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1868.        which  they  now  enjoy."     Then  there  is  added  to  the  2Dd 
^^^^      section  a  proviso,  that  no  person  shall  be  entitled  to  any 
V.  share  or  benefit  of  the  rights  reserved  by  that  Act,  unless 

he  has  fulfilled  every  condition  which,  if  the  Act  had  not 
passed,  would  have  been  a  condition  precedent  to  bb 
being  entitled  to  the  benefit  of  such  rights,  so  far  as  such 
condition  is  capable  of  being  fulfilled.  That  being  so,  it 
seems  to  me  that  the  plaintiff,  who  merely  claims  as  a 
buigess  enrolled  under  the  Act,  is  not  entitled  to  the 
benefits  of  any  of  the  rights  reserved  to  burgesses  or  free- 
men  under  the  old  law.  If  a  new  class  of  buigeases  were 
to  share  in  these  rights,  the  Act  would  fail  in  its  manifest 
intention  of  reserving  them  to  the  burgesses  and  fireemen 
who  enjoyed  them  at  the  time  it  passed.  So  fiu:  as  I  am 
aware,  this  is  the  first  time  since  the  Municipal  Corporation 
Act  passed  that  a  claim  of  this  kind  has  been  made  by  a 
buigess  created  under  it. 

Mabtin,  B**-I  am  of  the  same  opinion;  and  I  think  the 
construction  of  the  statute  clear.  The  6th  section  enacts, 
**  That  after  the  first  election  of  councillors  under  this  Act, 
in  any  borough,  the  body,  or  reputed  body  corporate, 
named  in  the  said  schedules  in  connection  with  such 
borough,  shall  take  and  beaic  the  name  of  the  mayor,  alder- 
men and  burgesses  of  such  borough."  The  ISth  section 
enacts  that,  after  the  passing  of  this  Act,  no  person  diall  be 
enrolled  a  burgess  of  any  borough,  for  the  purpose  of  enjoy- 
ing the  rights  conferred  for  the  first  time  by  this  Act, 
in  respect  of  any  title  other  than  by  occupancy  and  pay- 
ment of  rates  within  such  borough.*^  The  15th  section 
requires  the  overseers  of  the  poor  of  every  parish,  wholly 
or  in  part  within  any  borough,  on  a  certain  day  in  every 
year,  to  make  out  an  alphabetical  list,  to  be  called  the 
'^Buigess  List,**  which,  by  the  18th  section,  is  to  be  revised 
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by  the  roayor  and  two  asBessors.  By  the  22nd  section,  the  1803. 
lists  so  revised  and  signed  by  the  mayor  are  to  be  delivered 
by  him  to  the  town  clerk,  who  is  to  cause  the  same  to  be 
oopied  in  a  book,  which  is  to  be  the  **  Burgess  Roll,"  that 
ifl^  a  list  of  the  persons  enrolled  as  boigesses  under  the  1 3th 
section,  and  having  the  rights  conferred  upon  them  by 
the  Act  upon  being  qualified  as  required  by  the  9th  section. 
In  Act,  they  constitute  a  portion  of  the  body  corporate, 
called  '^The  Blayor,  Aldermen,  and  Burgesses  **  of  the 
boroogh.  But  **  buigess "  was  a  term,  which,  before  this 
Act,  had  been  used  with  reference  to  members  of  the  corpo- 
ration of  the  city  of  Gloucester,  when  their  corporate  name 
was ''  The  Mayor  and  Boigesses  of  the  City  of  GloiKrester  ;*' 
and  I  am  of  opinion  that,  to  entitle  a  burgess  to  the  benefit 
of  the  right  of  common  now  daimed,  he  must  be  a  person 
who  would  have  been  entitled  to  it,  as  a  burgess  of  the 
city  of  Gloucester,  if  this  Act  had  not  passed.  The  legisla- 
ture, by  the  5th  section,  requires  the  town  clerk  of  every 
borongh  to  make  out  a  list,  to  be  called  ^*  The  Freeman's 
fiollt''  of  all  persons  who,  at  the  time  of  the  passing  of  the 
Act,  have  been  admitted  as  burgesses  or  fireemen  of  such 
borough ;  **  and  any  person  who  shall,  hereafter,  become 
entitled  to  be  admitted  a  buigess  or.  freeman  in  respect  of 
birth,  servitude,  or  marriage,  shall,  upon  his  claim  being 
established,  be  admitted  and  enrolled  upon  that  roll.** . 

Such  being  the  general  scope  of  the  Act,  what  is  the 
meaning  of  the  2nd  section  ?  If  read  solely  with  reference  to 
the  city  of  Gloucester,  it  would  stand  thus : — **  And  where- 
as in  the  city  of  Gloucester  the  common  lands  and  public 
stock,  and  the  rents  and  profits  thereof,  have  been  held  and 
applied  for  the  particular  benefit  of  the  citizens,  freemen, 
and  burgesses  of  the  said  city,  or  of  the  widow  or  kindred 
of  them,  or  certain  of  them,  and  have  not  been  applied  to 
public  purposes :  be  it  therefore  enacted,  that  every  person 
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who  has  been  admitted,  or  who  might  hereafter  have  been 
admitted,  a  freeman  or  burgess  of  the  city  of  Gloucester 
if  this  Act  had  not  been  passed,  or  who  now  is  or  hereafter 
may  be  the  wife  or  widow,  or  son  or  daughter,  of  any  free- 
man or  burgess,  &c.,  shall  have  and  enjoy  and  may  be 
entitled  to  acquire  and  enjoy  the  same  share  and  benefit  of 
the  lands,  tenements,  and  hereditaments  and  of  the  rents 
and  profits  thereof,  and  of  the  common  lands  and  public 
stock  of  the  city  of  Gloucester,  &c.,  as  fully  and  effectually, 
and  for  such  time  and  in  such  manner,  as  he  or  she  shall, 
by  any  statute,  charter,  bye-law,  or  custom  in  force  at  the 
time  of  passing  this  Act  might  or  could  have  had,  acquired, 
or  enjoyed  in  case  this  Act  had  not  been  passed."  Now, 
assuming  that  the  plaintiff  is  a  burgess  duly  enrolled  under 
this  Act,  it  seems  to  me  that  does  not  give  him  any  right  to 
the  enjoyment  of  this  common  land,  but  that  the  right  is 
confined  to  persons  who  would  have  been  entitled  as  bur- 
gesses or  freemen  if  this  Act  had  not  passed. 

I  am  further  of  opinion  that  the  circumstance  that  the 
corporation  of  Gloucester  might  formerly  have  admitted 
freemen  by  gift  or  purchase,  and  that  the  plaintiff  would 
have  been  an  admitted  freeman  of  the  city  if  this  Act  had 
not  passed,  confers  upon  him  no  right  whatever  to  the  claim 
which  he  sets  up. 

Bramwbll,  B. — I  am  also  of  opinion  that  the  defendant 
is  entitled  to  judgment.  I  feel  no  diflBculty  about  the 
twelfth  plea  in  bar,  because  it  does  not  shew  that  the  plain- 
tiff  might,  as  of  rights  have  been  admitted  a  freeman  or 
burgess  of  the  borough  if  this  Act  had  not  passed.  Possi- 
bly the  legislature  merely  intended  to  prevent  a  general 
application  of  the  corporate  property  for  the  benefit  of 
all  the  burgesses,  in  order  to  preserve  the  rights  enjoyed 
by  those  who  were  entitled  to  the  benefit  of  it  when 
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the  Act  passed;  but  I  doubt  whether,  if  the  atten-  1863. 
doo  of  the  I^;islature  had  been  called  to  the  subject, 
thej  would  not  have  inserted  some  other  provision,  for  it 
neTcr  can  be  supposed  that  they  contemplated  a  state  of 
things  where  no  one  would  derive  any  benefit  from  the  cor- 
porate property ;  and  yet,  as  pointed  out  by  Mr.  Dowdeswett, 
it  may  happen  that  the  old  class  of  freemen  and  burgesses, 
and  those  entitled  under  them,  will  be  gradually  worn  out  and 
at  length  become  extinct.  But,  however  that  may  be,  we  must 
coDstroe  the  Act  according  to  its  ordinary  signification. 

I  go  a  long  way  with  Mr.  DowdesweU  in  the  first  part  of 
his  aigument.  He  says  that,  before  the  Municipal  Corpo- 
ration Act  passed,  the  right  to  the  enjoyment  of  the  common  * 
lands  and  public  stock  was  vested  in  the  freemen  and  bur- 
gesses of  the  borough,  and  that  the  same  right  would  be 
acquired  by  any  burgess,  though  created  in  a  new  way, 
under  that  Act,  unless  it  contains  some  provision  to  the 
contrary.  Now,  I  doubt  whether  the  proviso  at  the  end  of 
the  2nd  section  is  a  disqualification.  It  says  that  no  per- 
son shall  be  entitled  to  any  share  or  benefit  of  the  rights 
reserved  by  that  section,  ^'  who  shall  not  have  fulfilled  every 
condition  which,  if  the  Act  had  not  passed,  would  have  been 
a  condition  precedent  to  his  or  her  being  entitled  to  the 
benefit  of  such  rights,  so  far  as  the  same  is  capable  of  being 
folfiUed  according  to  the  provisions  of  the  Act.**  The 
plaintiff  has  fulfilled  every  condition  capable  of  being  ful- 
filled according  to  the  provisions  of  the  Act,  for  he  has 
become  a  burgess  of  the  borough.  It  seems  to  me  that  the 
proviso  in  the  2nd  section  has  a  different  meaning  from  that 
attributed  to  it  by  the  Lord  Chief  Baron.  The  earlier  part 
of  that  section  says,  *'  that  every  person  who  has  been  admit- 
ted, or  who  might  if  that  Act  had  not  passed  have  been 
hereafter  admitted,  a  freeman  or  burgess  of  any  borough,  or 
who  now  is  or  hereafter  may  be  tlie  wife  or  widow,  or  son  or 
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1868.  daughter  of  any  freeman,  or  burgess,  or  who  may  have  es^ 
poused  or  may  hereafter  espouse  the  daughter  or  widow  of 
any  freeman  or  burgess,  or  who  may  have  been  or  may 
hereafter  be  bound  an  apprentice,  shall  have  and  enjoy'the 
same  share  and  benefit  of  the  common  lands  and  public 
stock  of  any  borough  as  he  or  she,  by  any  statute,  charter, 
bye*law  or  custom,  might  or  could  have  acquired  or  enjoyed 
in  case  this  Act  had  not  passed."  1  understand  the  proviso 
in  the  2nd  section  to  mean  that  where,  before  the  Act,  a 
freeman  or  buigess,  or  the  wife  or  widow  or  son  or  daugh* 
ter  of  a  freeman  or  burgess,  or  any  other  of  the  class  enu- 
merated, would  have  had  to  perform  some  condition  prece- 
dent to  his  or  her  being  entitled  to  the  benefit  of  the  rights 
reserved  by  the  Act,  they  must  now  perform  it  so  fiu*  as 
it  is  capable  of  being  performed.  But  my  diflSculty  arises 
from  the  provision  that  the  freemen  or  burgesses,  including 
persons  entitled  to  become  freemen  or  burgesses,  either  by 
birth,  marriage  or  servitude,  are  to  enjoy  the  same  share 
and  benefit  of  the  corporate  property  as  fully  and  effectual!  j 
as  they  might  and  could  have  enjoyed  it  if  the  Act  had  not 
passed.  If  Mr.  DowdeswelTs  construction  of  the  Act  is 
right,  the  old  freemen  or  burgesses  of  the  city  of  Gloucester 
would' have  in  addition  to  their  number  all  the  inhabitants  of 
the  borough  whose  names  were  on  the  burgess  roll.  It  seems 
to  me  that  the  words ''  as  fully  and  effectually''  impliedly 
exclude  the  new  class  of  freemen  or  burgesses  created  by 
this  Act.  Upon  that  ground,  I  cannot  entirely  agree  with 
the  first  part  of  Mr.  DowdeswelVs  argument 

Then,  with  respect  to  the  other  part  of  his  argument,  that, 
by  the  2nd  section,  **  every  person  who  now  is  or  hereafter 
may  be  an  inhabitant  of  the  borough"  is  entitled  to  share  in 
the  corporate  property  in  the  same  way  as  before  the  Act,  and 
therefore  the  plaintiff  being  an  inhabitant  became  entitled 
by  becoming  a  burgess. — I  do  not  think  that  argument  well 


BA5TEB  TBBM^   26   YIOT.  US 

founded,  because  it  seems  to  tne  that  the  expression  "  an  1868. 
inhabitant  of  any  borough,"  means  an  inhabitant  who  had 
the  right,  and  that  the  statate  does  not  give  it  to  any  one  who 
thereafter  being  an  inhabitant  shall  become  a  hmgess,  ior,  if 
that  were  so,  the  old  fiieemen  or  burgesses,  as  I  have  already 
stated,  could  not  enjoy  their  righta  as  fiilly  and  eflectoally  as 
they  did  before,  because  a  laige  number  of  additional  per* 
SODS  would  share  it  with  them,  which  would,  of  coutse, 
diminish  the  extent  of  their  enjoyment  Upon  these  groaods 
I  think  the  defendant  entitled  to  judgment. 

Judgment  for  defendant. 


Th£  Obnamental   PrRooaAPHic  Woodwork   Company     Apra  27. 

(Limited)  v.  Bbown. 

XJECLARATION. — For  money  payable  by  the  defendant  To  an  action 
to  the  plaintifis  for  divers  calls  upon  the  shares  in  the  capital  shares  in  a 
of  the  plaintiffs,  duly  made  by  the  ptamtiflb,  then  and  still  ^c^^!^ 
being  a  joint  stock  Company,  duly  registered  under  the  ^^2^6*^ 
Joint  Stock  Companies*  Acts  in  foree,  which  calls  were  duly  ^^  *  ??7*<^ 

*^  "^    c  97,  it  IB  no 

made  upon  the  defendant,  and  became  doe  by  him  for  and  usver  that 

,  '  the  defendant 

ID  respect  of  100  shares  in  the  capital  of  the  said  Company,  became  a 
of  which  said  shares  the  defendant  was,  when  the  said  calls  uj^n  the 
respectiyely  were  made,  and  still  is  the  holder,  and  which  capital  of  the 
calls  remun  unpaid,  although  the  times  duly  appointed  for  ^ovddTbe  of 
the  payment  thereof  have  respectively  elapsed,  and  although  ^at^S^he 
the  defendant  has  had  due  notice  of  the  premises,  and  all  memorandum 

^  of  aasoaation 

conditions  by  law  required  to  entitle  the  plaintifis  to  be  paid  ">d  that  onl;jr 

"  *  *  *  a  mnall,  insig- 

UY  the  defendant  the  amount  of  the  said  calls  have  been  niftcant  and 

f  i<»it    «  •    inanmciQDt 

nilnlled :  And  for  interest  payable  by  the  defendant,  as  and  portion 
being  the  holder  of  the  shares  aforesaid  to  the  plaintiflb  subacribed^ 
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1863.        the  said  common  of  pasture  in,  upon,  and  throughoat  the 

^^^^      said  close  in  which,  &c.,  at  the  times  and  for  the  beasts  in 
Hulls  ^  ' 

V*  the  said  avowries  and  cognizances  mentioned:  and  that, 

.ESTCOURT.  " 

from  the  time  of  such  first  election  of  councillors  hitherto^ 
the  said  mayor,  aldermen,  and  citizens,  by  their  name  of 
incorporation  in  the  said  advowries  and  cognizances  men- 
tioned, have  thence  hitherto  continued  to  be  entitled  to  the 
right  of  common  before  and  up  to  that  time  vested  in  the 
aame  mayor  and  burgesses  by  their  ancient  name  of  incor- 
poration, in  the  same  manner  as  before,  save  as  provided 
by  the  said  Act. — Averments :  that  long  before  and  at  the 
said  times  in  the  declaration  mentioned,  and  the  taking 
and  detaining  of  the  said  cattle,  he,  the  plaintiff,  was,  and 
still  is,  an  inhabitant  householder  within  the  said  city  of 
Gloucester,  duly  enrolled  in  each  year  according  to  the 
provisions  contained  in  the  statute  made  and  passed,  &c. 
(5  &  6  Wm.  4,  c.  76),  intituled  "An  Act  to  provide  for  the 
regulation   of   Municipal   Corporations    in   England  and 
Wales,''  and  a  citizen  of  the  said  city  and  member  of  the 
said  body  corporate,   being  the    mayor,   aldermen,  und 
citizens  of  the  said  city  of  Gloucester,  in  the  county  of  the 
city  of  Gloucester,  in  the  said  avowries  and  cognizances 
mentioned,  and  one  of  the  councillors  of  the  said  city ; 
wherefore,  being  entitled  to  use  and  enjoy  the  said  common 
of  pasture  in  the  said  avowries  and  cognizances  mentioned, 
the  plaintiff  at  the  said  time  when,  &c.,  placed  the  said 
cattle,  being  two  horses,  then  and  during  all  the  time  afore- 
said his  own  proper  beasts,  and  no  more,  in  the  said  close 
in  which,  &c.,  to  use  his  said  common ;  and  that  the  same, 
at  the  said  time  when,  &c.,  were  depasturing  therein  and 
using  his  said  common,  and  not  otherwise,  as  they  lawfully 
might  and  were  entitled  to  do  for  the  cause  aforesaid. 

Twelfth  plea  in  bar  to  avowries  and  cognizances. — That 
up  to  and  at  the  time  of  the  passing  of  the  said  Act,  and 


Hulls 
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tbe  first  election  of  councillors  thereunder,  every  burgess  of 
the  said  town  and  city  of  Gloucester  was  an  admitted  free- 
man thereof  and  there  was  no  buriress  thereof  who  was  not  «^- 

ESTCOUBT. 

an  admitted  freeman  thereof,  and  that  up  to  the  said  times 

io  this  plea  alove  mentioned  the  said  body  politic  and 

coq)orate,  by  their  said  names  of  incorporation,  had  and 

enjojed,  and  had  been  used  and  accustomed  to  have  and 

cDJoy,  the  said  common  of  pasture  as  in  those  avowries  and 

cognizances  mentioned,  and  that  the  said  right  has  not 

been  whatever  transfened,  changed,  altered,  varied,  or 

modified  in  any  way  or  manner  soever,  save  so  far  as  the 

same  may  have  been  or  was  changed,  varied,  or  modified 

by  the  said  statute.     That  long  before  the  said  times  when, 

&c.,  and  placing  the  said  cattle  on  the  said  common  as 

hereinafter  mentioned,  the  plaintiff  was  resident  in  the  said 

city,  and  was  a  person  who,  if  the  said  statute  had  not 

passed,  might,  could,  and  would  have  been  long  before  an 

admitted  fireeman  thereof;  and  that  he  was  and  still  is  an 

inhabitant  householder  within  the  said  city,  duly  enrolled 

in  each  year  according  to  the  provisions  of  the  said  statute, 

and  a  citizen  of  the  said  city,  and  member  of  the  said  body 

corporate  of  the  mayor,  aldermen,  and  burgesses  of  the  city 

of  Gloucester,  in  the  county  of  the  city  of  Gloucester,  in 

the  said  avowries  and  cognizances  mentioned,  and  one  of 

the  councillors  thereof;  wherefore  the  plaintiff,  being  such 

person  and  entitled  to  use  and  enjoy  the  said  common  of 

pasture  at  the  said  times  when,  &c.,  placed  the  cattle,  being 

two  horses,  and  then  and  during  all  the  time  aforesaid  his 

own  proper  beasts,  and  no  more,  in  the  said  close  in  which, 

&c.,  to  use  his  said  common,  &c. 

Replication  to  third  plea. — That  the  plaintiff  was  not,  at 
the  said  times,  when,  &c.,  an  admitted  freeman  of  the  said 
city. 
Replication  to  eleventh  plea. — That  up  to  and  at  tbe 
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1868.       articles  of  association  prescribing  regulations  for  the  Com- 

OiufiLMBNTAL  P^^^*  ^^^  ^^  "^  ^"^^  rcgulstions  are  prescribed^  the  regula- 
Ftrographio  tions  contained  in  the  table  B.  in  the  schedule  of  the  Act, 

WOODWORK 

Compact      are  to  be  deemed  the  regulations  of  the  Company.    Section 
Bbowv.       10  prescribes  the  form  of  the  articles  of  association^  and 
renders  them^  when  registered,  binding  in  the  same  manner 
as  the  memorandum  of  association.     By  section  13,  upon 
the  memorandum  of  association  being  registered,  the  regis- 
trar shall  certify  that  the  Company  is  incorporated,  and 
thereupon  the  subscribers  of  the  memorandum  of  asso- 
ciation and  all  future  subscribers  shall  become  a  body 
corporate  by  the  name  prescribed  in  the  memorandum  of 
association,  but  with  such  pecuniary  liability  as  is  therein- 
after mentioned.    Then,  by  table  B.  (2),  the  Company  may 
make  calls  upon  the  shareholders,  provided  twenty-one  days 
notice  be  given,  and  the  shareholders  shall  be  liable  to  pay 
the  calls.     Expenses  must  necessarily  be  incurred  in  the 
formation  and  incorporation  of  the  Company,  and  how  are 
they  to  be  defrayed  unless  they  have  power  to  enforce  the 
payment  of  calls?   The  defendant  seeks  to  relieve  himself 
from  his  share  of  the  expenses,  while  at  the  same  time  he 
I'etains  his  interest  in  the  profits  of  the  Company.     Again^ 
suppose  the  Company  is  in  debt,  and  in  the  course  of  being 
wound  up,  the  61st,  62nd  and  63rd  sections  render  the 
existing  and  some  of  the  former  shareholders  liable  to  con« 
tribute  to  the  debts  and  the  expenses  of  the  winding-up. 
The  83rd  section  empowers  the  Court  to  make  calls.    The 
plea  is  framed  with  reference  to  the  case  of  Fox  v.  CUf" 
ton  (a),  but  that  was  not  the  case  of  a  corporation,  but  an 
ordinary  partnership,  and  the  question  was  whether  the  de- 
fendants had  become  partners   in  the  Company  so  as  to 
constitute  the  directors  their  agents  for  the  purpose  of  bind- 
ing them  by  contracts  within  the  scope  of  the  partnership. 
Here,  there  is  an  express  authority  to  make  calls,  and  it  is 

(a)  6  Bing.  776. 
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declared  that  the  shareholders  shall  be  liable  to  pay  them.        1863. 
This  point  was  raised  in  The  Howbeach  Coal  Campanj/  v.    q^^,^^^ 
Teague  (a),  and  Martin,  R,  expressed  an  opinion,  that  if  a   I^wkjbaphio 
Company  is  formed  to  consist  of  a  certain  number  of  shares^      Cohpast 
and  hardly  a  fourth  of  the  shares  are  taken  np»  it  is  not       Bbowv. 
competent  to  a  small  portion  of  such  shareholders  to  make 
callsy  and  insist  on  carrying  on  the  Company.     That,  how- 
ever, was  a  mere  dictum,  and  not  necessary  for  the  decision 
of  the  case.    The  L/mdon  and  ContinerUal  Assurance  Sodety 
V.  Bedgrane  (h)   decided   that  it  is  not  competent   to  a 
shareholder  in  a  completely  registered  joint  stock  Com- 
pany^ who  has  executed  the  deed  of  settlement^  with  a  re- 
cital therein  that  the  whole  number  of  shares  have  not  been 
subscribed  for^  to  defend  himself  against  a  claim  for  calls 
on  the  ground  that  the  directors  have  proceeded  to  carry 
CD  business  with  less  than  the  stipulated  amount  of  capital 
subscribed.    The  facts  disclosed  by  the  plea  might  be  ground 
for  an  application  to  a  Court  of  equity  to  restrain  the  direc- 
tors fix>m  carrying  on  the  business  of  the  Company  until  the 
entire  capital  was  subscribed,  but  they  afford  no  defence  at 
law. 

Garth,  in  support  of  the  plea.— The  Company  is  not 
in  a  condition  to  make  calls.  It  is  not  enough  that  it  is 
registered  and  incorporated^  but  sufficient  capital  must  be 
subscribed  to  carry  into  effect  the  purposes  for  which  the 
Company  was  incorporated.  It  is  not  competent  for  seven 
persons^  by  merely  subscribing  for  one  share  each,  to  make 
calls  upon  the  shareholders.  [Martin,  B. — Then  who  is 
to  pay  the  preliminaiy  expenses?]  If  the  Company  has 
not  sufficient  capital  to  carry  on  its  business,  it  must  be 
wound  op.  [Martin,  B. — The  legislature  may  have  in- 
tended to  avoid  that^  by  enabling  the  Company  to  make 

(a)  5  H.  &  N.  1^1.  (h)  4  C.  B.,  N.  S.  524. 
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1863.        calls  upon  the  shareholders,     ffildey  B.-^When  the  me- 
Ornambhtal   Diorandum    of  association    is   registered,   the    Company 
^ooDil^*'"'^  becomes  incorporated  for  the  purposes  for  which  it  was 
CoMPANT      formed  ;  but  they  may,  if  they  wish,  have  articles  of  asso- 
Bbown.       ciation  prescribing  special  regulations,  as  for  instance,  that 
the  business  of  the  Company  shall  not  be  carried  on  until  a 
certain  amount  of  capital  is  subscribed.]     The  true  prin- 
ciple is  stated  by  Martin,  6.,  in  The  Howbeach  Coal  Company 
V.  Teague{a), 

m 

Hayesf  Seijt,  replied. 

Pollock,  C.  B. — This  is  an  action  for  calls  upon  shares 
in  a  company  registered  and  incorporated  under  the  Joint 
Stock  Companies  Act,  19  &  20  Vict.  c.  47,  and  the  answer 
made  by  the  plea  is,  in  substance,  that  the  defendant  did 
not  subscribe  to  this  Company,  but  to  another  and  a  diffe- 
rent Company.     The  question  is,  whether  the  act  of  par- 
liament, which  has  created  the  Company,  has  imposed  the 
restraint  now  sought  to  be  placed  on  the  power  to  make 
calls.     It  appears  to  me  that  it  has  not.     By  section  13, 
when  the  registrar  of  joint  stock  Companies  has  certified 
that  the  Company  is  incorporated^  they  become  a  body 
corporate  by  the  name  prescribed  in  the  memorandum  of. 
association,  "  but  with  such  pecuniary  liability  on  the  part 
of  the  shareholders  as  is  hereinafter  mentioned.'*     That  is 
to  be  found  in  Table  B.  (2)  which  says  that  the  Company 
may  make  such  calls  upon  the  shareholders  as  they  thiak 
fit,  provided  twenty-one  days'  notice  is  given^  *^  and  each 
shareholder  shall  be  liable  to  pay  the  amount  of  calls  so  made 
to  the  persons  and  at  the  times  and  places  appointed  by 
the  Company."    Under  these  circumstances   there  is  no 
difficulty  in  coming  to  a  conclusion.     The  Act  authorized 
this  Company  to  be  formed  and  registered:  it  has  been 
formed  and  registered,  and  has  become  a  body  corporate 

(a)  6  H.  &  N.  151. 
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eotitled  to  make  calls.     The  defendant  has  subscribed  fur        1863. 
sbflies  in  the  Company,  and  is  iherefoie  kaUe  to  pay  the 


calls,  anleas  the  Act  has  created  some  exemption.     I  can  I^mooKAPaic 
6od  none;  on  the  contmy,  the  moment  the  Company  is      Cospajit 
inaxporated  they  are  empowered  to  make  calls  upon  the       Bbow>. 
abareholder&.     For  these  reasons  I  think  that  the  plea  is 
bad,  and  that  the  plaintifi  are  entided  to  judgment. 


Mastin,  B. — I  also  think  that  the  plea  is  bad.  The 
question  depends  on  the  construction  of  the  act  of  parlia- 
ment, and  I  think  we  ought  to  give  the  Act  its  onlinary 
meaning  and  carry  out  to  its  full  extent  that  which  the 
I^islature  intended.  Even  if  the  result  of  such  a  con- 
stniction  be  attended  with  injustice,  we  must  deal  with 
the  statute  as  we  find  it,  instead  of  endeavouring  to  tamper 
with  it  and  give  it  what  is  supposed  to  be  a  construction 
more  consonant  with  justice.  If  an  enactment  be  unrea- 
sonable or  improper,  it  is  the  l^slature  who  ought  to 
interfere  and  set  it  right.  In  my  opinion  a  great  deal  of 
mischief  has  resulted  from  giving  forced  constructions  to 
acts  of  parliament  for  the  purpose  of  carrying  out  the 
supposed  justice  of  the  case. 

I  entertain  the  opinion  which  I  expressed  in  The  How- 
beach  Coal  Company  v.  Teagne^  that  persons  ought  not  to 
be  allowed  to  combine  together  to  form  a  company  and 
obtain  a  certificate  of  registration,  and,  when  only  a  small 
portion  of  shares  are  subscribed  for,  make  calls  on  that 
limited  number  of  shareholders,  and  carry  on  the  Company 
against  their  will  Still,  I  am  now  satisfied  that  such  is  the 
effect  of  the  act  of  parliament,  and  we  are  bound  to  carry 
out  that  which  the  legislature  has  enacted. 

Bbajcwbll,  B. — I  am  also  of  opioion^that^the  plaintiff  is 
entitled  to  judgment.  I  agree  with  my  brother  Martin  as 
to  the  construction  which  ought  to  befput  on  acts  of  parlia- 
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compaitt 
Bbowk. 


1868.  ment ;  and  I  also  think  that  under  this  Act  great  injustice 
OmHAMEHTAL  ^^i^^  ^c  donc  by  a  few  persons  forming  a  Company,  and 
^ooDwoBK^  taking  a  nominal  amount  of  shares,  and  when  a  sum  is 

subscribed  not  sufficient  to  carry  on  the  business  of  the 
Companyi  incurring  expenses,  which  most  of  necessity 
be  borne  by  the  shareholders,  while,  if  the  Company  suc- 
ceeds, the  promoters  will  perhaps  allot  to  themselves  a 
laige  number  of  shares.  That  is,  no  doubt,  a  possible  state 
of  things ;  but,  even  if  it  were  probable,  I  think  that  we 
ought  to  construe  this  act  of  parliament  according  to  its 
plain  and  ordinary  meaning. 

Now,  in  the  first  place,  it  is  manifest  that  when  the 
Company  is  registered  and  the  regbtrar  has  certified  that  it 
is  incorporated,  it  becomes  a  body  corporate ;  and  then,  by 
the  second  regulation  in  table  B.,  the  Company  may  firom 
time  to  time  make  such  calls  upon  the  shareholders  in 
respect  of  monies  unpaid  on  their  shares  as  they  think  fit. 
But  then  it  is  said  that  they  cannot  make  calls  when  only 
a  small  portion  of  the  capital  has  been  subscribed.  I  am 
unable  to  put  that  qualification  on  the  act  of  parliament. 
Nothing  but  the  most  cogent  necessity  would  justify  a  quali- 
fication not  found  in  the  words  of  the  Act,  and  in  truth 
there  is  no  necessity  for  it,  because  persons  need  not  become 
shareholders  in  a  Company  whose  memorandum  of  associa* 
tion  is  not  acconipanied  by  articles  of  association  prescribing 
regulations  so  as  to  preclude  the  directors  from  carrying  on 
the  business  of  the  Company  until  the  whole  of  its  pro- 
posed capital  has  been  subscribed.  If  seven  or  more  persons 
have  bona  fide  registered  a  memorandum  of  association, 
why  should  not  others  who  afterwards  join  them,  with  the 
e^Lpectation  of  the  entire  capital  being  subscribed,  be  as 
much  liable  for  the  expenses  of  forming  the  Company  as 
the  original  promoters  of  it?  I  am  at  a  loss  to  see  why 
they  should  not. 

I  will  only  add  that,  in  my  opinion,  the  promoters  of  a 
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Companj  oogbt  not  to  commence  business  when  the  number  1868. 

of  shares  subscribed  for  is  too  small  and  insu£Bcient  to  carry  oaiiAiiBifTAt 

it  on.    It  is  not  necessary,  however,  to  say  anything  on  that  Pteooiuphio 

point,  and  I  should  not  have  adverted  to  it  had  not  the  Compakt 

same  opinion  been  entertained  by  my  brother  Martin  when  Browv. 
he  made  the  observations  in  7^  Hawbeach  Coal  Company  v, 
Teague  (a). 

Wilde,  B. — I  am  of  the  same  opinion.  I  quite  agree  as 
to  the  mode  in  which  the  Act  ought  to  be  construed,  and  I 
cannot  help  adding  that  this  case  does  not  disclose  any 
impropriety  in  the  Act,  or  afford  any  reason  for  putting  a 
different  construction  upon  it.  In  substance,  the  Act  pro* 
vides  that  seven  or  more  persons,  by  subscribing  a  memo- 
nndnm  of  association,  and  complying  with  the  requisitions 
of  the  Act  as  to  regbtration,  may  form  themselves  into  an 
incorporated  Company.  They  may  also,  if  they  please,  add 
to  the  memorandum  of  association  articles  of  association, 
prescribing  regulations  for  the  Company,  and,  amongst 
others,  a  provision  that  the  business  of  the  Company  shall 
not  be  commenced  until  a  definite  amount,  or  the  whole 
capital,  has  been  subscribed.  But  when  the  memorandum 
of  association  is  registered,  and  the  registrar  has  certified 
that  the  Company  is  incorporated,  they  immediately  become 
a  body  corporate ;  and  if  there  are  no  articles  of  association 
prescribing  regulations  for  the  Company,  the  legislature 
imposes  on  them  the  regulations  contained  in  table  B.  in  the 
Act  as  the  regulations  by  which  the  Company  and  the 
shareholders  shall  be  bound,  and  under  those  regulations 
there  is  no  doubt  that  the  directors  are  entitled  at  once  to 
commence  business  and  make  calls.  I  cannot  see  what 
Itaidship  there  is  in  that,  because  every  person  when  he 
becomes  a  subscriber  knows  or  ought  to  know,  or  has  the 

(a)  5  IL  &  N.  151. 
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1863.        means  of  kDowing,  what  are  the  regulations  of  the  Company, 

Q  ^'^^^'^^      and  if  he  finds  that  they  contain  no  restriction  against  com- 

Ptrooraphio  mencing  business  with  an  inadequate  capital^  it  is  his  own 

CoMPAUT      fault  to  become  a  shareholder.     The  Act  seems  framed  on 

the  principle  which  the  legislature  constantly  adopts ;  that 

of  giving  the  freest  possible  latitude  to  the  formation  of 

Companies,  and  letting  persons  who  are  willing  to  become 

subscribers  take  care  of  themselves.     That  seems  to  me  a 

sound  principle,  and  better  than  inducing  persons  to  depend 

on  the  safeguards,  as  they  are  called,  of  the  law,  but  which 

may  prove  fallacious.     However,  whether  that  be  so  or  not, 

it  is  plain  that  immediately  the  promoters  of  this  Company 

subscribed   the   memorandum   of   association,  and  it  was 

registered^  and  the  registrar  had  given  his  certificate,  they 

became  a  body  corporate,  and  were,  under  table  B.,  entitled 

to  make  calk  although  only  a  small  portion  of  the  capital 

was  subscribed. 

Judgment  for  the  plaintifls. 


Jlfoy  7.  PiLLOT  V.  WiLKINSON. 

The  plaintiff  J  ROVER.— For  that  the  defendant  converted  and  wrong- 
wine  lying  at  ^"'^J  deprived  the  plaintiff  of*  the  use  and  possession  of  his 
Mt's  whMf  goods,  that  is  to  say,  49  cases  of  champagne,  whereby  the 
iTid  ^%  plaintiff  was  prevented  from  selling  the  same. 

warrant,  eiyen 

by  the  defendant  for  its  deliyery.  The  yendor  indorsed  the  warrant  generally.  The  plaintiff 
sent  it  so  indorsed  to  the  whar^  and  obtained  samples  of  the  wine.  A  notice  from  the  Lord 
Hayor^s  Court  was  subsequently  served  at  the  wnarf  attaching  the  vendor's  goods  in  the 
defendant's  custody,  and  a  description  of  the  wine  was  at  the  time  of  service  indorsed  on  the 
back  of  the  notice,  and  shewn  to  the  defendant's  manager.  The  plaintiff  on  afterwards 
producing  his  warrant  at  the  wharf,  and  demandinfi;  the  wine,  was  tola  by  the  manaeer  (the 
defendant  beingabsent)  that  the  wine  was  stopped  on  account  of  the  attachment.  The  same 
day  the  plaintiff's  attorney  wrote  to  the  defendant  to  demand  the  delivery  of  the  wine  by 
11  o'clock  the  next  day.  The  defendant's  manager  called  next  morning  on  the  plaintiff's 
attorney  after  seeing  the  defendant  and  stated  that  the  matter  required  consideration,  and 
that  the  defendant  would  consult  his  attorney.  But  the  same  day  at  noon  a  writ  was  issued. — 
Held  :  first,  that  the  wine  was  not  in  the  custody  of  the  law.  Secondly,  that  on  these  facts 
^ere  was  evidence  of  a  conversion,  dissentiente  Bramtrell,  B. 
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Pleas:  Firsts  not  guilty.      Secondly,  a  denial  that  the 

goods  were  the  plaintifPs  as  alleged.     Issues  thereon.  p 

This  action  was  tried  before  PoUocL  C.  B..  at  the  London    ^    »• 

WiixiHioir. 

Sittings  after  last  Michaelmas  Term,  when  the  following  facts 
appeared. — The  defendant  was  a  warehouseman  and  whar- 
finger, and  the  cases  of  wine  which  formed  the  snbject  of  the 
action  had  been  deposited  by  Messrs.  Bennett  &  Co.  at  his 
warehoase.  A  warrant  for  the  wine,  in  the  ordinary  form, 
was  giyen  to  Messrs  Bennett  &  Co.,  deliverable  to  them  or 
their  order  by  indorsement  thereon,  which  was  signed  by 
Groeber  the  warehouse-manager,  and  Oram,  a  clerk  in  the 
employ  of  the  defendant.  The  warrant  was  subsequently 
indorsed  by  Bennett  &  Co.  to  Henry  &  Co.,  who  on  the 
5th  of  July  sold  the  wine  to  the  plaintiff,  receiyed  payment, 
ibr  it,  and  delivered  to  the  plaintiff  the  warrant  generally 
indorsed.  The  plaintiff  sent  to  the  defendant's  wharf 
OD  the  7th  of  July,  and  again  on  the  Hth,  for  sam- 
ples of  the  wine.  The  warrant  was  upon  each  occasion 
produced  at  the  wharf;  and,  on  its  production,  the  clerk 
Oram  gave  samples,  according  to  the  usual  practice,  and  in- 
dorsed upon  the  warrant  a  memorandum  of  the  number  of 
botdes  withdrawn,  to  which  he  subscribed  his  initials.  The 
evidence  was  conflicting  upon  the  question  whether  a  sam- 
pling order,  signed  by  a  clerk  of  the  plaintiff,  had  been  sent 
abng  with  the  warrant.  It  did  not  appear,  however,  that 
the  defendant^  or  any  of  his  clerks,  were  in  fact  aware 
either  that  the  wine  had  been  sold  to  the  plaintiff,  or  that 
he  was  the  holder  of  the  warrant. 

On  the  22nd  of  July  the  following  notice  of  attachment, 
iasaed  the  same  day  out  of  the  Lord  Mayor's  Court,  was 
Mrved  at  the  defendant's  wharf. 

«  To  Mr.  Thomas  Wilkinson, 

«  22nd  day  of  July,  1862. 
''  Take  notice,  that  by  virtue  of  an  action  entered  in  the    . 
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1868,       ^^  Mayor's  Coart,  LondoD,  on  the  22Dd  day  of  July, 

^f'^'"^^      1882,  against  John  Henry  trading  under  the  name,  style,  or 

V.  firm  of  J.  Henry  &  Ca,  defendant,  at  the  suit  of  Richard 

MacHenry  plaintiff,  in  a  plea  of  deht  upon  demand  oi 

50/.,  1  do  attach  all  such  monies,  goods,  and  effects,  as  you 

now  have,  or  which  hereafter  shall  come  into  your  hands  or 

custody,  of  the  said  defendant,  to  answer  the  said  plaintiff 

in  the  plea  aforesaid,  and  that  you  are  not  to  part  with  such 

monies,  goods,  or  effects,   without   licence    of  the   said 

Court." 

(Signed)    "  Serjeant  at  Mace.** 

"  Lord  Mayor's  Court  Office." 

The  notice  of  attachment  was  served  by  the  Deputy 
Seijeant  at  Mace.  The  clerk  to  the  attorney  of  the  plain* 
tiff  in  the  Mayor's  Court  accompanied  the  Deputy  Serjeant 
at  Mace,  and  indorsed  upon  the  back  of  the  notice  of  attach- 
ment,  before  it  was  served,  the  particulars  of  the  goods 
which  form  the  subject  of  the  present  action,  and  the  atten- 
tion of  the  manager,  Grueber,  was  directed  to  the  indorse- 
ment 

Another  notice  of  attachment,  issued  on  the  16th  from  the 
Lord  Mayor's  Court  against  the  goods  of  the  same  defendant 
in  an  action  at  the  suit  of  one  Aron,  was  also  served  at  the 
same  time,  but  no  particulars  were  indorsed  upon  it. 

On  the  24th  of  July  the  plaintiff  and  his  attorney  called 
at  the  defendant's  wharf,  and  saw  the  manager  Grueber,  to 
whom  they  produced  the  warrant,  and  explained  that  the 
plaintiff  had  purchased  the  wine,  which  he  had  come  to 
demand.  Grueber  informed  them  that  the  wine  was 
stopped  on  account  of  an  attachment,  but,  upon  searching 
for  it,  he  was  unable  to  find  it,  or  to  tell  them  against 
whom  it  had  issued.  He  stated,  however,  that  Mr. 
Wilkinson  had  gone  to  Lloyd's,  and  had  probably  taken 
the  papers  with  him.  The  plaintiff's  attorney  then  told 
him,   that   the   plaintiff  had   already  lost   one   customer 
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for  the  wine,  and  if  be  did  Dot  bave  it  that  day,  it  would 
be  a  loss.  Grueber  offered  to  accompany  them  to  Lloyd's. 
They  went  there,  but  found  that  the  defendant  had  left  and 
gone  home.  On  the  same  day  the  plaintiff's  attorney  wrote 
to  the  defendant  as  follows : — 

**  I9  Circus  Place,  Finsbury  Circus^  E.C. 

"  Thomas  Wilkinson,  Esq.,  **  24  July,  1862. 

*'BotoIph  Wharf,  Lower  Thames  Street, 
"  Sir, 
"  We  are  instructed  by  Mr.  Pillot,  the  holder  of  warrant 
No  7115  for  49  cases  of  wine,  to  request  the  immediate  de» 
liTcry  of  such  cases  of  wine,  and  to  apply  to  you  for  com- 
peDsation  for  the  loss  he  has  sustained  by  your  retaining 
the  same.  Our  instructions  are  to  adopt  immediate  pro- 
ceedings, and  we  shall  therefore  feel  obliged  by  your  com- 
iDunicatiDg  with  us  by  11  o'clock  to*morrow  morning,  so 
that,  if  satisfactory,  our  further  intervention  in  the  matter 
may  become  unnecessaiy.  Should  you  still  decline  to  de- 
liver the  goods,  please  send  us  the  name  of  your  solicitor; 

to  whom  we  may  send  process. 

**  We  are  Sir,  &c. 

«  Digby  &  Sharp." 

On  the  morning  of  the  25th,  but  at  what  exact  time  did 
not  appear,  Grueber  having  seen  the  defendant  in  the  in- 
terval, called  upon  the  plaintiff's  attorney,  and  told  him 
that  the  matter  required  consideration,  and  the  defendant 
^ould  consult  his  attorney. 

The  plaintiffs  attorney  received  the  same  day  the  follow- 
ing letter  from  the  defendant's  attorney : — 

**  Sussex  Chambers,  Duke  Street,  St.  James's. 

''  Gentlemen.  ''  July  25th,  1862. 

**  Mr.  Wilkinson,  of  Botolph  Wharf,  has  sent  us  your 
letter  of  yesterday's  date  with  instructions  to  communicate 
with  you  respecting  it     The  matter  appears  complicated, 
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and  we  are  not  yet  fully  acquainted  with  the  circumstances. 
We  trust  you  will  allow  time  for  inquiry,  as  Mr,  Wilkinson's 
_,    V.  only  desire  is  to  do  what  is  riirht. 

WlLKINBOH. 

*'  We  are  Gentlemen,  &c. 

«F.  Miller  &  Son/* 

The  writ,  had  been  issued  at  12  o^clcrck  the  same  day 
before  this  letter  was  received. 

The  plaintiff  had  lost  a  customer  by  the  detention  of  the 
wine. 

On  the  28th  of  July  a  scire  facias  was  issued  from  the 
Lord  Mayor's  Court  in  the  action  of  Mac  Henry  v.  Henry, 
calling  on  Mr.  Wilkinson,  the  present  defendant,  to  shew 
cause  why  the  plaintiff  in  the  Lord  Mayor's  Court  should 
not  have  judgment  against  him  for  the  appraisement  of  the 
goods  therein  described,  theretofore  attached  in  his  hands 
as  the  goods  and  chattels  of  J.  Henry,  trading  under  the 
name,  style  or  firm  of  J.  Henry  and  Co.  The  goods  des< 
cribed  in  the  body  of  the  scire  facias  were  the  cases  of  wine 
forming  the  subject  of  the  present  action.  The  scire  &cias 
was  served  on  the  31st,  but  it  did  not  appear  that  any 
further  proceedings  had  been  taken  in  the  attachment.  No 
step  appeared  to  have  been  taken  in  the  other  attachment 
subsequent  to  the  service  of  the  notice  of  attachment 
The  goods  had  since  remained  in  the  possession  of  the 
defendant,  who  had  never  made  any  offer  to  give  them  np. 

A  verdict  was  entered,  under  his  Lordship's  direction, 
for  the  plaintiff,  leave  being  reserved  to  move  to  enter  the 
verdict  for  the  defendant;  the  Court  to  have  power  to  draw 
inferences  of  fact. 

Montague  Smith,  in  last  Hilary  Term,  obtained  a  rule 
nisi  accordingly;  upon  the  ground  that  the  goods  were 
subject  to  an  attachment  in  the  Mayor's  Court,  and  were 
in  custodia  legis,  and  that  there  was  no  conversion  by  the 
defendant  under  the  circumstances  proved. 
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BmriU  and  Prentice  shewed  cause. — The  goods  were 
never  in  the  custody  of  tKe  law.  The  notice  of  attachment 
could  only  affect  the  interest  of  the  defendant  in  the  Mayor's 
Court:  Smith  v.  Go$i{a),  But  his  interest  had  ceased 
by  the  transfer  to  the  plaintiff  before  the  notice  issued.  The 
goods  remainedi  notwithstanding  the  notice,  in  the  posses- 
sion and  under  the  control  of  the  defendant :  Mallalieu  v. 
Laugher  (b\  No  custom  was  proved  to  attach  specific 
goods.  The  terms  in  which  the  notice  is  couched  shew 
that  it  has  no  such  object.  It  purports  merely  to  be  a  notice 
of  attachment  of ''all  such  monies,  goods  and  effeot8«as  the 
garnishee  now  hath,  or  which  shall  hereafter  come  into  his 
hands  or  custody,  of  the  said  defendant"  The  memoran- 
dum indorsed  by  the  attorney's  clerk  cannot  alter  the  effect 
of  the  attachment.  But  further,  it  is  clear  that  an  attach- 
ment cannot  be  pleaded  in  bar  to  an  action  for  the  recovery 
of  the  property  attached,  until  judgment  has  been  obtained 
in  the  attachment,  and  execution  thereon  executed :  Bran- 
don on  Foreign  Attachments,  p.  139.  The  defendant's 
right  course  was  to  appear  in  the  Mayor's  Court,  and  plead 
nil  habet.  On  behalf  of  the  defendant,  the  case  of  Verrall 
V.  Robinson  (c)  will  be  relied  on.  That  case  may,  perhaps, 
be  supported  on  the  ground  that  the  facts  there  proved  did 
not  establish  a  conversion ;  but  the  opinion  expressed  in  the 
judgment  that  the  property  attached  was  in  custodi&  legis, 
is.  it  ia  submitted,  without  foundation.  The  facts  of  the 
case  are,  moreover,  distinguishable. 

Secondly,  the  facts  here  establish  a  conversion.  The 
warrant  gave  notice  to  the  defendant,  that  the  defendant  in 
the  Mayor's  Court  had  parted  with  his  property  in  the  goods, 
and  to  that  warrant  the  defendant  attorned.  A  wharfinger 
detains  goods,  when  demanded  by  the  true  owner,  at  his 

(a)  1  Camp.  2S2.  (h)  3  C.  &  F.  551. 

(c)  2  C.  M.  &  R.  495. 
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1868.        P^f il  '•   fViUon  v.  Anderton  (a).     The  refasal  to  deliver  on 
*^^~^      the  ground  of  the  attachment  was  clearly  a  wrongful  act 


V. 
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Montague  Smith  and  Freeman,  in  support  o(  the  rule. — 
First,  as  to  the  custody  of  the  law.  If  the  ground  of  the 
judgment  in  VerraU  v.  Bobinson  {b)  can  be  supported,  that 
case  is  decisiye.  The  process  in  the  Mayor's  Court  is 
directed  against  specific  goods.  The  particulars  of  the 
goods,  though  merely  indorsed  on  the  notice  of  attachment, 
are  specified  in  the  body  of  the  scire  facias. 

But  the  main  point  is,  that  upon  the  facts  proved  there 
was  no  conversion.  The  defendant  had  no  notice  that  the 
plaintifi^  was  the  owner  of  the  goods.  The  circumstances 
under  which  the  samples  were  delivered  did  not  constitute 
an  attornment  The  refusal  to  deliver  was  not  absolute, 
but  qualified  in  such  a  way  as  to  afibrd  no  evidence  of  con- 
version :  Clark  v.  Chamberlain  (e).  It  was  a  mere  request 
of  time  for  inquiry.  A  bona  fide  hesitation  on  the  part  of 
the  defendant  was  reasonable:  Gnnion  v.  Ntaree{d)j  AkT- 
ander  v.  Sauihey(e).  In  Vaughan  v.  fFati  (/),  on  a  similar 
state  of  facts,  Parke,  B.,  said,  ''  It  was  a  question  for  the 
jury,  whether  the  defendant  meant  to  apply  the  goods  to 
his  own  use,  or  assert  the  title  of  a  third  party  to  them,  or 
whether  he  only  meant  to  keep  them  in  order  to  ascertain 
the  title  to  them,  and  clear  up  the  doubts  he  then  enter- 
tained on  the  subject,  and  whether  a  reasonable  time  for 
doing  so  had  not  elapsed,  without  which  it  would  not  be 
a  conversion.  It  ought,  therefore,  to  have  been  left  to  the 
jury,  whether  the  defendant  had  a  bona  fide  doubt  as  to  the 
title  to  the  goods,  and  if  so,  whether  a  reasonable  time  for 
clearing  up  that  doubt  had  elapsed."    The  Court  will  infer 

(a)  1  B.  &  Adol.  450.  {d)  2  B.  &  B.  447. 

lb)  2  C.  M.  &  R.  495.  (e)  5  B.  &  Aid.  247. 

(c)  2  M.  &  W.  78.  CO  6  M.  &  W.  492. 
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that  a  boDa  fide  doubc  here  existed  in  the  mind  of  the        1863. 
defi&ndaot.     In  Verrall  v.  Robinson  (a)  the  refusal  to  deliver       ^T"""*^ 
up  a  chaise  to  the  owner  on  the  crround  of  an  attachment  •• 

^  WlLKUISOS. 

from  the  Sheriffs'  Court  was  held  to  be  no  converaion, 
although  the  defendant  in  the  Sherift'  Court,  who  had  hired 
the  chuse  and  placed  it  at  livery  with  the  defendant,  was 
present  when  the  plaintiff  demanded  it,  and  admitted 
the  plaintiff's  title.  In  Burroughet  v.  Bayneib)^  ChanneU, 
B.y  in  his  jadgment,  expressly  guards  himself  against  the 
supposition  that  every  detenti<M)  is  a  conversion.  No  claim 
inconsistent  with  the  plaintiffls  title  was  set  up  by  the 
defendant  either  in  himself  or  in  any  other  person. — They 
dao  referred  to  Com.  Dig.,  "  Attachment**  (A). 

Cur.  adv.  vult 

The  learned    Judges   having   differed   in  opinion,  the 
following  judgments  were  now  delivered. 

Bbamwell,  B.,  said. — I  am  of  opinion  that  this  rule 
should  be  made  absolute,  on  the  ground  that  there  was  no 
evidence  of  a  conversion.  The  &cts  are  shortly  these : — 
Certain  goods,  which  belonged  to  the  plaintiff,  were  lying 
10  the  warehouse  of  the  defendant.  The  plaintiff,  on 
applying  for  them  there,  was  referred  to  the  defendant's 
warehouseman,  who  told  him  that,  in  consequence  of  a 
foreign  attachment,  there  was  a  diflSculty,  and  that  he  did 
oot  know  whether  he  ought  to  deliver  up  the  goods.  He 
proposed,  however,  that  they  should  go  to  Lloyd's  in  search 
of  Mr.  Wilkinson,  the  defendant.  They  accordingly  went 
to  Lloyd's,  but  when  they  got  there  Mr.  Wilkinson  had 
gone  home,  and,  in  consequence,  nothing  was  done.  The 
pUotiff's  attorney  wrote  the  same  day  to  the  defendant, 
demanding  possession  of  the  goods  by  eleven  o'clock  the 
(a)  2  C.  M.  &  E.  495.  (b)  5  H.  &  N.  296. 
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1863.        >3Gxt  day.     The  defendant's  attorney  replied  the  next  day, 

^^T"*^^"^      stating  that  there  was  a  question  about  a  foreign  attach- 

_,    V.  menty  and  asking  for  time  to  make  inquiries,  and  ascertain 

the  actual  racts.     But  before  this  letter  was  received,  the 

writ  in  this  action  was  issued. 

The  facts  as  to  the  foreign  attachment  are  as  follows : — 
An  officer  from  the  Lord  Mayor's  Court  came  to  the 
defendant's  warehousci  and  there  produced  a  notice  of 
attachment  directed  to  the  defendant,  commanding  him  to 
detain  the  goods,  not  of  the  plaintiff,  but  of  some  third 
person,  whom  it  specified.  The  person  who  served  the 
process,  informed  the  defendant  that  it  related  to  certain 
goods  which  he  described,  and  which  are  the  goods  forming 
the  sabject  of  the  present  action. 

Now,  I  am  clearly  of  opinion  that  there  was  nothing  in 
the  mode  in  which  this  process  was  served,  to  constitute 
a  defence  to  the  present  action.     It  has  never  yet  been 
claimed  as  part  of  the  custom  of  foreign  attachment,  that 
process  directed  to  A.,  informing  him  that  B.'8  goods  are 
attached,  will  justify  A.  in  detaining  goods  belonging  to  C, 
merely  because  the  server  of  the  process  tells  him  that 
those  particular  goods  form  the  subject  of  the  attachment. 
The  only  colour  for  such  a  contention  is  to  be  found  in  the 
language  of  Lord  Abinger,  and  Mr.  Baron  Alderson,  in  the 
case  of  Verrall  v.  Robinson  {a\  who  are  there  reported  to 
have  said  that  the  goods  were  in  **  the  custody  of  the  law," 
and  that,  consequently,  the  defendant  was  justified  in  not 
delivering  them  up.     The  expression  so  used  was,  I  think, 
inaccurate,  but  the  decision  was  perfectly  correct.     The 
defendant  was  justified  in  taking  time  for  consideration, 
and  to  obtain  advice.     But  neither  in  that  case,  nor  the 
present,  was  there  any  actual  custody  of  the  law.      The 
officer  did  not    here   remain   in    possession :    he   merely 

(a)  2  C.  M.  &  R.  495. 
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served  an  attachment  against  the  goods  of  one  person,  and 

stated  that  it  attached  goods  which  belonged  to  another.  ^i^j^ 

I  am,  however,  of  opinion,  that   the   rule  should  ;;be 
absolute,  on   the  ground  that  there  was  no  evidence  of 
a  "  coDversion.**     This  word,  when  used   in  its  natural 
sense,  is  open  to  no  objection.     Thus,  for  instance,  where 
the  defendant  either  drinks  the  plaintiflTs  wine,  or  bums  his 
wood,  or  fires  off  his  gun,  or  even  detains  a  picture  belong- 
ing to  the  plaintiff,  und  hangs  it  up  in  his  drawing-room 
to  enjoy  the  pleasure  of  looking  at  it ;  there  is,  in  such 
cases,  a  conversion  to  the  defendant's  use.     But,   unfor- 
tanatelj,  the  meaning  of  this  word  has  been  extended,  from 
its  natural  signification,  to  acts  which  are  in  no  sense  an 
actual  conversion.     Now,  where  this  is  the  case,  it  invari- 
ably causes  great  difficulty  in  administering  the  law,  and  is 
very  likely  to  lead — as  in  this  form  of  action  it  has  led— to 
serious  injustice.     Still,  if  on    the  authority  of  decided 
cases  the   facts   of  this  case   established  a  conversion,  I 
should  feel  bound  to  defer  to  their  authority.     They  are, 
however,  diametrically  opposed   to  any  such   view.     The 
defendant  never  refused  to  give  up  these  goods.     He  did 
not  assert  any  title  or  right  to  detain  them  in   himself, 
or  in  any  other  person ;  nor  did  he  deny  they  were  the 
plaintiff's.     All  that  took  place  was,  that  the  defendant's 
clerk  said  he  was  in  some  difficulty  about  the  matter,  and 
proposed  they  should  go  and  consult  the  defendant.    They 
were  unable  to   find  the  defendant  at  the  time,  and   the 
next  day  the  defendant's  attorney  wrote  to  the  plaintiff's 
attorney,  asking  him  not  to  be  precipitate,  but  to  allow  time 
to  make  some  inquiry  into  the  circumstances.    If  the  plain- 
tiff had  refused  to  give  any  time,  and.  had  insisted  on  a 
distinct  answer,  the  defendant  might  very  probably  have 
surrendered  the  goods.     There  was,  in  fact,  no  conversion 

VOL.  n. — H.  &  C.  O  SXCH. 
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in  any  sense  of  the  word,  neither  from  the  plaintiff  nor  to 
the  defendant.  Bat,  notwithstanding  this,  the  defendant 
will,  in  this  form  of  action,  be  liable  for  the  full  value  of  the 
goods.  In  my  judgment  there  is  no  evidence  of  a  conver- 
sion, and  this  rule  should  be  made  absolute. 

Martin,  B.,  said. — In  this  case  I  think  there  was  evidence 
to  go  to  the  jury  of  a  **  conversion."  I  retain  the  opinion 
which  I  expressed  in  Burroughes  v.  Bayne(a)y  where,  a 
similar  question  having  arisen,  I  stated  what  in  my  opinion 
was  the  meaning  which  the  law  has  assigned  to  this  word. 
My  brother  Channett  also  there  expressed  a  similar  opinion. 
In  myjudgment,whereone  person  detains  from  anothergoods, 
which  he  either  actually  knows  or  has  the  means  of  know- 
ing, and  which,  by  instituting  proper  inquiries,  he  might 
have  ascertained  to  be  that  person*s  property,  that  detention 
the  law  deems  a  *^  conversion."  The  term  may  not  be  a 
strictly  appropriate  one,  but  it  was  used  in  this  sense  in  the 
time  of  Lord  HoU  (&),  who  says,  '<  The  very  denial  of  goods 
to  him  that  hath  a  right  to  demand  them,  is  an  actual  con* 
version,  and  not  only  evidence  of  it;  for  what  is  a  con- 
version but  the  assuming  upon  oneself  the  property  and 
right  of  disposing  of  another^s  goods  ?  And  whoever  de- 
tains another  man's  goods  from  him  without  cause  takes 
upon  himself  the  right  of  disposing  of  them.*'  The  term 
*' conversion'*  has,  in  truth,  a  technical  and  conventional 
meaning,  which  was  originally  given  to  it  in  order  to 
make  the  action  of  trover  applicable  to  what  was  more 
properly  the  subject  of  an  action  of  detinue,  and  by  this 
means  prevent  the  defendant  from  availing  himself  of  the 
right  of  waging  his  law,  to  which  he  was  entitled  in  the 

{a)  5  H.  &  N.  300. 

(6)  SaidwiuY.  Cole,  6  Modem  Rep.  212. 
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ktter  fonn  of  action.  By  long  practice  it  baa  been  esta- 
blished that  where  one  person  withbolds  from  another  bis 
goods  without  lawful  reason  or  excuse,  the  action  of  trover  •- 

Ii€&  To  that  practice  I  think  it  better  to  adhere,  than 
enter  into  an  inquiry  as  to  what  the  strictly  accurate  mean- 
ing of  the  word  *'  conyersion"  is. 

Pollock,  C.  B. — I  entirely  agree  with  the  opinion  ex- 
pressed by  my  brother  Martin.  The  facta  are  shortly  these. — 
The  plaintiff  was  the  buyer  of  some  champagne,  which  was 
in  the  custody  of  the  defendant  who  was  a  wharfinger. 
Having  bought  the  champagne  and  obtained  a  warrant  for 
it,  the  plaintiff  sent  his  clerk  with  the  warrant  to  the  defend- 
ant's wharf  to  obtain  a  sample  of  the  wine.  The  defendant 
attorned  to  the  warrant  and  gave  a  sample;  and  subse- 
quently he  gave  another.  He  had  thus  ample  means  of 
knowing  that  the  plaintiff  had  bought  the  champagne,  had 
taken  samples  of  it,  and  was  entitled  to  have  the  bulk  when 
he  demanded  it.  When,  however,  the  plaintiff  demanded 
the  bulk,  he  was  informed  by  the  defendant  that  a  foreign 
attachment  had  issued  from  the  Court  of  the  Lord  Mayor 
against  this  champagne,  and,  when  he  urged  that  the 
defendant  knew  it  to  be  his  property,  the  defendant 
told  him,  in  effect,  that  he  would  not  give  it  up,  and 
that  he  required  time  for  consideration  on  account  of  this 
process. 

Now,  the  law  has  been  long  established,  that  when  a  man 
knows  or  has  the  means  of  knowing  that  goods  are  the  pro- 
perty of  another,  and  declines  to  give  them  up,  he  is  liable 
in  an  action  of  trover  for  the  conversion.  Then  the  plain- 
tiff also  complains  that  the  defendant  wrongfully  deprived 
him  of  the  use  of  these  goods.  Now,  that  the  defendant 
deprived  him  of  the  use  of  the  goods  is  undoubted.     Did 
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he  do  80  wrongfully  ?  Certainly :  for  when  the  plaintiff  went 
with  the  warrant  and  demanded  his  goods,  the  defendant 
would  not  give  them  up.  The  plaintiff  is  therefore,  in  my 
opinion,  entitled  to  recover.  I  regret  that  my  brother 
BramweU  is  of  a  different  opinion,  but,  as  the  majority  of 
the  Court  are  in  favour  of  the  plaintiff,  the  rule  must  be 
dischai^ed. 


Beamwell,  B.,  added.— If  the  view  which  I  take  of  the 
facts  had  coincided  with  that  of  the  Lord  Chief  Baron,  I 
might  perhaps  have  been  of  the  same  opinion. 


Dell  v.  Kmo. 

X  HE  writ  in  this  case  issued  on  the  16th  January,  1863 ; 
and  on  the  4th  of  February  the  plaintiff  declared  for  good^ 
sold  and  delivered. 

Plea,  dated  27th  of  February,  1863.— That  after  the  com- 
mencement of  this  suit,  to  wit,  on  the  13th  day  of  February, 


February,  1863,  being  a  deed  expressed  to  be  made  betwecQ 
the  defendant  of  the  first  part,  J.  Withers  of  the  second 
part,  and  the  several  persons,  companies,  and  partnership 
firms,  whose  names  and  seals  were  set  and  affixed  to  the 
schedule  thereto,  being  respectively  creditors  of  the  defend- 
ant, and  all  other  creditors  of  the  defendant  of  the  third 
part:  reciting,  &c.— (The  plea  then  stated  the  recitals  and 
covenant  not  to  sue  until  default  in  meeting  the  bills  of 


April  29. 
May  4. 

A  deed  of 
eomposition, 
imder  the 
Bankruptcy 
Act,  1861, 
oontamed  a 
coTenant  that 
if  any  cre- 
ditor should 

^^^l^^'  1863,  the  defendant  made  his  deed,  dated  the  13th  day  of 

until  default 
should  be 
made  in 
meeting  a 
maturity  bills 
of  exchange 
and  promis- 
sory notes 
giyen  as  a 
security  for 
the  composi- 
tion, the 
debtor's  estate 
and  eifects 
should  be 
thenceforth 

absolutely  released  and  dischaiged  from  the  debt. — Held,  that  the  covenant  was  onreasonabld 
and  Toid,  and  could  not  be  rejected ;  and  consequently  the  deed  was  not  binding  on  erediton 
who  did  not  absent  to  it. 
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exchaDge  or  promissory  notes  at  niaturit  j,  hereinafter  fully        1868. 

set  forth  in  the  replication,  p.  87.) — Averments:  that  a       ^^"^ 

majority  in  number  representing  three-fourths  in  value  of  v. 

,  Kjho. 

the  creditors  of  the  defendant,  whose  debts  respectively 
amounted  to  1021  or  upwards,  in  writing,  assented  to  and 
approved  of  the  said  deed.  And  the  deed  was  executed  by 
the  defendant  and  the  said  J.  Withers  respectively ;  and  the 
execution  of  the  said  deed  by  the  defendant  was  attested  by 
an  attorney  and  solicitor,  and  within  twenty-one  days  from 
the  day  of  the  execution  of  the  said  deed  by  the  defendant, 
the  same  was  produced  and  left,  having  been  first  duly 
stamped,  at  the  office  of  the  Chief  Registrar  of  her  Ma- 
jesty's Court  of  Bankruptcy  for  the  purpose  of  being 
registered,  and  together  with  the  said  deed  there  was  de- 
livered to  the  said  Chief  Registrar  an  affidavit  by  the 
defendant  that  a  majority  in  number  representing  three- 
fourths  in  value  of  the  creditors  of  the  defendant  whose 
debts  amounted  to  lOL  or  upwards,  had  in  writing  assented 
to  or  approved  of  the  said  deed.  And  the  said  deed  before 
i^istration  bore  such  stamp  duties  as  are  required  by  the 
said  Act.  And  the  said  deed  was  then  and  before  the 
pleading^^of  this  plea  duly,  in  the  manner  provided  by  the 
said^Act,  registered  in  the  said  Court.  And  the  defendant 
has  always  been  ready  and  willing  to  deliver  to  the  plaintiff 
such  securities  as  provided  by  the  said  deed.  And  before 
the  pleading  of  this  plea,  the  defendant  within  due  time 
tendered  and  offered  the  same  to  the  plaintiff,  and  the  plain- 
tiff then  refused  to  accept  the  same.  And  everything  has 
been  done  and  has  happened  to  make  the  said  deed  binding 
upon  the  plaintiff  in  respect  of  the  claim  herein  pleaded  to. 
Replication. — That  the  said  supposed  deed  in  the  said 
plea  mentioned,  was  and  is  in  the  words,  letters,  and  figures 
following,  that  is  to  say :  **  This  indenture  made  the  I3th 
day  of  February,  1863,  between  John  King,  of,  &c.,  draper 


86 


1863.  ^^  groc^f  of  ^^  fii^  P<^rt»  Jabez  Withers,  o^  &c.,  tanner, 
of  the  second  part,  and  the  seveiBl  pereons,  companies  and 
partnership  finns  whose  names  and  seals  are  set  and 
aflSxed  in  the  schedule  to  these  presents,  being  respectively 
creditors  of  the  said  J.  King,  and  all  other  the  creditois 
of  the  said  J.  King,  of  the  third  part :  Whereas  the  said  J. 
King  has  ibr  some  time  past  carried  on  the  trade  or  business 
of  a  draper  and  grocer  at  Stokenchurch  aforesaid.  And 
whereas  the  said  J.  King  being  indebted  to  divers  persons 
in  divers  sums  of  money,  and  being  unable  to  pay  in  full, 
he,  on  the  27th  day  of  January^  1863,  called  a  meeting 
of  his  creditors,  and  proposed  to  pay  to  them  a  composition 
of  7s.  6d.  in  the  pound  upon  the  amount  and  in  full  dis- 
charge of  their  respective  debt%  such  composition  to  be 
paid  in  two  equal  instalments  of  3f.  and  9d.  each^  at  the 
respective  periods  of  four  calendar  months  and  eight  calendar 
months  Arom  the  2nd  of  February,  1863,  and  to  be  secured 
by  the  said  J.  Withers.  And  where  as  the  said  "  parties 
hereto  of  the  third  part  (hereinafter  referred  to  as  the  said 
creditors)*'  approve  of  the  said  proposal.  And  whereas  the 
several  parties  to  these  presents  have  agreed  to  carry  out 
the  said  proposal  by  the  execution  of  these  presents  with 
such  covenants  and  provisoes  as  are  hereinafter  contained. 
And  whereas  in  part  pursuance  of  the  said  proposal  the 
said  J.  King  has  accepted  bills  of  exchange  drawn  upon 
him  by  the  said  J.  Withers,  or  they  have  respectively 
signed  joint  and  several  promissory  notes,  dated  respectively 
the  2d  day  of  February,  1863,  for  the  payment  to  the  said 
creditors  respectively  of  the  said  two  instalments  of  the  said 
composition  at  the  respective  periods  of  four  calendar 
months  and  eight  calendar  months  from  the  2d  day  of 
February,  1863^  and  the  said  respective  bills  of  exchange 
or  promissory  notes  have  been  delivered  to  the  said  cre- 
ditors respectively  as  they  do  hereby  respectively  acknow- 
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ledge:  Now  this  indenture  witnesseth,  that  in  pursuance  of 
the  said  agreement  and  in  consideration  of  the  premises  the 
said  creditors  do  hereby  severally  for  themselves  and  their 
re^ective  heirs,  executors  and  administrators,  and  siicces- 
son,  covenant  with  the  said  J.  King,  his  executors  and 
administrators,  in  manner  following  (that  is  to  say) :  That 
unless  and  until  de&ult  shall  be  made  in  meeting  any  of 
the  said  bills  of  exchange  or  promissory  notes  at  maturity, 
tbej  the  said  creditors  respectively  will  not,  nor  shall  their 
respective  heirs,  executors,  or  administrators,  partners, 
partner  or  successors,  sue,  arrest,  attach,  or  impede  or 
molest  the  said  J.  King,  his  heirs,  executors,  or  administra- 
tors, estate  or  effects,  in  any  manner  howsoever,  or  on 
any  pretence  whatsoever.  And  further  that  if  any  of 
them  the  said  creditors,  or  any  of  their  heirs,  execu- 
tors, or  administrators,  partners,  partner  or  successors, 
shall  break  or  contravene  the  said  covenant  in  any 
manner  whatsoever,  then  and  in  such  case  the  said  J. 
King,  his  heirs,  executors,  and  administrators,  estate  and 
effects,  shall  be  thenceforth  absolutely  released  and  dis- 
charged from  all  and  singular  the  debts,  claims,  and  de- 
mands of  the  creditor  or  creditors,  person  or  persons,  so 
breaking  or  contravening  such  covenant,  and  these  pre- 
sents shall  and  may  accordingly  operate  as  a  defeazance 
pleadable  io  bar  to,  or  may  otherwise  be  set  up  as  a  defence 
to  any  action  or  actions,  suit  or  suits,  or  other  proceedings 
at  law  or  in  equity  theretofore  or  thereafter  brought,  insti- 
tuted or  taken  by  or  on  behalf  of  such  creditor  or  creditors, 
person  or  persons,  or  his,  their,  or  any  of  their  heirs,  exe- 
cutors, or  administrators,  partners,  partner,  or  successors  for 
or  in  respect  of  such  debts,  claims,  and  demands,  or  any 
P^it  of  them.  And  (without  prejudice  to  tbe  aforesaid 
coTenant)  the  said  creditors  do  hereby,  for  the  considera- 
tions aforesaid,  severally  for  themselves  and  their  respective 
heirs,  executors,  administrators,  and   successors,  covenant 
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1863.       ^!<b  ^b®  said  J.  King,  his  executors  and  administratoiHy 
that  if  and  when  the  said  composition  shall  be  fiitlj  paid 
to  all  the  said  creditors^  then  and  in  such  case  the  said 
J.  Kingy  his  heirs,  executors,  and  administrators,  estate  and 
effects,  shall  be  thenceforth  absolutely  released  and  dis- 
charged from  all  and  singular  the  debts,  claims,  and  de- 
mands of  all  the  said  creditors  and  their  respective  heirs, 
executors  and  administrators^  partner,  partners  and  succes- 
sors, and  these  presents  shall  and  may  accordingly  thence- 
forth operate  as  a  defeazance  pleadable  in  bar  to,  or  may  be 
otherwise  set  up  as  a  defence  to  any  action  or  actions,  suit 
or  suits,  or  other  proceedings  at  law  or  in  equity  theretofore 
or  thereafter  brought,  instituted  or  taken  by  or  on  behalf  of 
the  said  creditors,  or  any  of  them,  their  or  any  of  their 
heirs,   executors  or  administrators,   partners^  partner,  or 
successors,  for  or  in  respect  of  such  debts,  claims  and 
demands,  or  any  of  them. — (Then  followed  provisions  not 
material  to  the  present  question.) — And  it  is  hereby  lastly 
agreed  and  declared  that  these  presents  are  intended  to  be 
and  shall  (so  far  as  lawfully  may  be)  operate  as  a  com* 
position  deed  within  the  meaning  of  the  provisions  of  the 
Bankruptcy  Act,  1861,  in  that  behalf.     In  witness,**  &c. 
Demurrer,  and  joinder  therein, 

Phipson^  in  support  of  the  demurrer. — The  deed  is  a  good 
deed  of  composition  under  the  Bankruptcy  Act,  1861  (24 
&  25  Vict  a  134),  and  the  covenant  not  to  sue  is  pleadable 
in  bar  of  the  action.  The  case  is  distinguishable  from 
Oppenheimerv.  Grieves  (a).  There  the  creditors,  parties  to 
the  deed,  granted  to  the  defendant  <'full,  free  and  absolute 
liberty  and  license  to  conduct  and  manage  his  business  and 
affairs  for  the  period  of  fifteen  calendar  months,''  and  they 
covenanted  that  they  would  not  during  that  period  *•  sue, 

(«)  7  H,  &  N.  fiQZ. 
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arrest,  prosecute,  impede  or  molest  the  defendant  in  the        1868. 
management  of  his  said  business  or  affSEurs/'    There  was  no 
breach  of  that  covenant  as  the  plaintiff  did  not  **  sue"  the 
defendant  after  the  deed  was  executed,  for  the  action  was 
commenced  before ;  neither  did  the  plaintiff,  by  continuing 
the  action,  impede  or  molest  the  defendant  in  the  manage- 
vtait  of  his  business  or  affairs.     Here  the  creditors  covenant 
tluit  they  will  not  ''sue,  arrest,  attach,  or  impede  or  molest** 
the  defendant, ''  unless  and  until  default  be  made  in  meeting 
any  of  the  bills  of  exchange  or  promissory  notes  at  maturity." 
The  continuance  of  this  action  is  a  molesting  within  the 
meaning  of  that  covenant.     [BramweUi  B. — If  the  defend- 
ant had  served  the  plaintiff  with  a  notice  to  reply,  could  it 
be  said  that  the  delivery  of  a  replication  was  a  molesting.]  * 
The  plea  states  that  the  defendant  offered  to  deliver  the 
secttrities  to  the  plaintiff  and  that  he  refused  to  accept  them. 
{Martin^  B. — Suppose  the  defendant  had  given  them  to 
the  plaintiff,  would  that  have  amounted   to  a  statutory 
accord  and  satisfaction  of  the  debt  ?  BramweU,  B.,  referred 
to  Evans  ▼•  Powis  (a).]     An  agreement  between  less  than 
the  whole  body  of  creditors  to  accept  a  composition,  is 
binding  on  those  who  are  parties  to  it :  Norman  v.  Thomp- 
son [b).    It  is  clear,  therefore,  that  if  the  plaintiff  had  exe- 
CQted  the  deed,  he  would  have  been  bound  by  it,  whether 
valid  or  not,  under  the  Bankrupt  Law.     Then  if  this  cove- 
Duit  is  void  it  maybe  rejected,  and  the  deed  will  be  binding 
on  the  plaintiff  although  he  has  not  executed  it,  because  all 
the  requisites  of  the  Bankrupt  Law  Consolidation  Act,  1860, 
have  been  complied  with.     In  Macnaught  v.  Russell  (c)  it 
was  held  that  creditors  who  were  not  parties  to  the  deed 
could  not  object  that  a  covenant  not  to  sue  was  unreasonable. 
That  case  is  an  authority  that  even  if  the  covenant  objected 

(a)  1  EzcL  601.  (h)  4  Exch.  755. 

(e)  1  H.  &N.611. 
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to  is  void,  the  remainder  of  the  deed  may  nevertheless  be 
good.  There  is  no  reason  why  the  non-executing  creditors 
should  not  be  bound  by  all  valid  stipulations.  The  decision 
in  Ltgg  v.  Cheesebrough  (a)  proceeded  on  the  ground  that 
the  clause  in  question  was  in  its  very  nature  merely  per- 
sonal to  the  individual  creditors  who  chose  to  sign  the  deed, 
and  inapplicable  to  the  creditors  in  generaL — He  also  re- 
ferred to  Le  Bret  v.  PapUlon  (i). 

Inderwick,  for  the  plaintiff. — The  plea  is  bad  on  the 
authority  of  Oppenheimer  v.  Grieves  (c)«  First,  the  alleged 
matter  of  defence  having  arisen  after  action  brought,  ought 
to  have  been  pleaded  in  bar  of  the  further  maintenance  of 
the  action  ;  in  which  case  the  plaintiff  might  have  confessed 
the  plea  and  obtained  his  costs  up  to  the  time  of  pleading 
it:  Plead  Reg.  Gen.  Hil.  T.  1853,  r.  22,  23.  [Bramwett, 
B. — The  plea  states  that  the  deed  was  made  after  the  com- 
mencement of  the  suit.  No  formal  defence  is  necessary.] 
Secondly,  the  deed  is  not  binding,  under  the  192nd  section 
of  the  Bankruptcy  Act,  1861,  upon  those  creditors  who 
are  not  parties  to  it.  In  order  to  be  binding,  it  must  be  a 
deed  which  all  the  creditors  may  reasonably  execute  :  IVoods 
V.  Foote  (d).  This  covenant  is  unreasonable  and  void,  for, 
in  effect,  it  provides  that  if  any  creditor  shall  sue  the  debtor 
unless  and  until  default  shall  be  made  in  meeting  any  of  the 
bills  of  exchange  and  promissory  notes  at  maturity,  the  debtor 
and  his  estate  and  effects  shall  be  thenceforth  absolutely  re- 
leased from  all  debts,  claims  and  demands  of  the  creditor. 
Such  a  provision  deprives  a  creditor,  who  has  not  executed 
the  deed,  and  whose  debt  is  disputed  either  in  the  whole  or 
in  part,  from  bringing  an  action  to  establish  his  right.  V 
he  sued  the  debtor  before  the  bills  or  notes  became  due, 

(a)  5  C.  B.,  N.  S.  741.  (c)  7  H.  &  N.  553. 

(»)  4  East,  502.  (d)  1  H.  &  C.  841. 
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that  would  be  a  release  of  the  debt,  even  though  the  bills  1868. 
or  Dotes,  when  due,  were  dishonoured :  Garner  v*  Chap^ 
mcm{a).  But  a  composition  deed,  to  be  binding  on  credi- 
t(»9  who  do  not  execute  it,  must  provide  for  a  distribution 
of  the  debtor's  property,  in  which  all  the  creditors  may 
participate :  Ex  parte  Morgan  {b). 

Fhiptan,  in  reply. —  Gardners*  Chapman  is  distinguishable, 
because  there  the  clause  provided  that  the  bringing  an  action 
should  be  an  absolute  forfeiture  of  the  debt*  But  assuming 
that  the  clause  now  objected  to  is  void,  there  is  no  reason 
why  non-executing  creditors  should  not  be  bound  by  such 
stipulations  as  are  reasonable. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered,  in  the  follow- 
ing Michaelmas  Vacation  (December  7th),  by 

Pollock,  C.  B. — We  are  of  opinion  that  the  plaintiff  is 
entitled  to  judgment     The  plea  set  up  a  deed  of  composi- 
tion under  the  Bankruptcy  Act,  signed  by  a  sufficient  num- 
ber of  creditors  to  bind  non-executing  parties  (creditors  of 
the  bankrupt),  of  whom  the  plaintiff  was  one.     The  objec- 
tion to  the  deed  was,  that  it  contained  clauses  by  which  the 
creditors  covenanted  not  to  sue  the  debtor  till  he  made  de- 
&uU  in  performance  on  his  part,  and  that,  if  any  creditor 
80  sued,  this  deed  might  be  pleaded  as  a  release.     It  was 
argued  for  the  plaintiff  that  this  rendered  the  deed  void.   For 
the  defendant  it  was  said  that  at  the  utmost  this  covenant 
was  void,  and  might  be  rejected,  and  the  deed  left  good,  as 
a  composition  deed  without  it 

We  think  that  the  deed  would  have  furnished  a  defence 
on  that  ground  had  the  clauses  objected  to  not  been  in  it 

(a)  8  C.  B^  N.  S.  317.  (b)  32  L.  J.,  Bank.  15. 
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1863.  But  we  think,  although  they  are  invalidy  they  cannot  be  re- 
jected. The  debtor  has  no  right  to  make  his  creditor 
covenant;  nor  has  he  any  right  to  subject  him  to  a  loss  of 
his  debt,  if  he  thinks  fit  to  contest  the  validity  of  the  deed. 
No  such  consequences  follow  in  bankruptcy.  The  ere- 
ditor  may  sue  the  bankrupt  contesting  the  bankruptcy,  and, 
if  he  fails,  still  prove  for  his  debt.  We  think  these  clauses 
then  invalid  Can  they  be  rejected  ?  We  think  not.  The 
creditor  has  a  right  to  have  a  deed  presented  to  him  for 
execution,  which,  when  executed,  will  put  no  burthen  on 
him  to  which  he  ought  not  to  be  subject.  Further,  if 
the  clause  is  not  such  as  is  authorized  by  the  statute,  and 
the  bankrupt  and  his  surety  lose  the  benefit  of  it,  they  may 
refuse  to  let  a  person  take  a  benefit  under  it  for  which  they 
do  not  get  the  return  they  stipulated  for*  But  the  deed 
cannot  be  good  or  bad  at  the  option  of  the  debtor.  For 
these  reasons  we  think  the  plaintifi^  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


April  30.  Gibbon  v.  Budd. 

A  physician      JjECLARATION  urainst  the  defendant  as  executor  of 

registered  ^ 

under  the         Henry  Budd,  deceased,  for  money  payable  for  work  and 

Medical  Act  •/    t   ./ 

(21  &  22  Vict  attendance  by  the  plaintiff  on  the  deceased,  and  on  accounts 

attends  a  Stated  between  the  plaintiff  and  the  deceased,  and  between 

profMsionally,  the  plaintiff  and  the  defendant,  as  executor  of  the  deceased, 
^hibitei  Plea.— Never  indebted. 

^^P^i  A^  ^^^  *"»'»  ^^^^^^  BramwelU  B.,  at  the  London  Sittings 

h^of  t^  in  last  Hilary  Term,  it  appeared  that  the   action  was 

Physicians, 

can  reoorer  his  fees  without  an  express  contract. 

The  presnmptaon  is  not,  as  formerly,  that  he  attends  the  patient  for  an  honorarinm,  bat 
for  fees,  die  li^t  to  which  can  be  enforced  by  action. 
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brought  by  the  plaintiOT^  a  member  of  the  Royal  College  of        1863. 

Physicians^  Tendon,  and  duly  registered  under  the  provi- 

sioDs  of  <<The  Medical  Act*'  (21  &  22  Vict.  c.  90),  against 

the  defendant,  as  executor  of  Henry  Budd»  to  recover 

twenty  guineas  for  twenty  professional  visits  alleged  to 

have  been  paid  by  the  plaintiff  to  the  deceased  during  the 

year  1861. 

The  defence  was,  that  the  visits  had  either  never  been 
paid  at  all,  or  that,  if  they  had  in  fact  been  paid,  they  were 
of  a  purely  friendly  character,  and  in  no  way  professional. 
It  was  further  contended  by  the  defendant's  counsel,  as 
matter  of  law,  that,  even  if  the  jury  should  be  satisfied 
that  the  alleged  visits  had  been  paid  as  ordinary  professional 
visits,  inasmuch  as  there  was  no  evidence  of  an  express 
contract,  the  action  was  not  maintainable. 

The  learned  Judge  reserved  leave  to  the  defendant  to 
move  on  this  point  to  enter  a  nonsuit,  and  left  to  the  jury 
the  question  whether  the  plaintiff  did,  as  be  contended, 
attend  the  deceased  as  a  physician,  or,  as  the  defendant 
contended,  did  not  attend  the  deceased  at  all,  or  not  in  a 
professional  character. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  sum 
claimed. 

Luih,  in  last  Hilary  Term,  obtained  a  rule  nisi  accord- 
ingly, upon  the  ground  that  by  law  a  physician  cannot,  as 
such,  recover  fees  for  advice  without  a  special  contract, 
and  that  there  was  no  evidence  of  such  a  contract. 

Parrr/y  Serjt.,  and  H.  T.  Cok  shewed  cause  (April  24). — 
It  is  conceded  that  if  the  Medical  Act,  21  &  22  Vict, 
c.  90,  had  not  passed,  the  plaintiff  could  not  have  main- 
tained any  action  for  the  recovery  of  bis  fees,  but  that  Act 
^  enabled  him  to  do  so.  By  section  15,  every  person 
P<>9Be88ed  of  any  one  or  more  of  the  qualifications  described 
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in  Schedule  (A.)  of  that  Act  shall  be  entitled  to  be  registered 
on  complyiDg  with  certain  requisitions.  The  first  head  of 
qualifications  described  in  Schedule  (A.)  is  ^  fellow,  licen- 
tiate or  extra  licentiate  of  the  Roval  College  of  Physicians 
of  Ix>ndon.  By  the  Act  to  amend  the  Medical  Act, 
22  Vict.  c.  21,  s.  4,  the  term  '  member*  shall  be  added  after 
the  term  '  fellow^  to  the  qualifications  described  in  the  firrt 
and  second  heads  of  Schedule  (A.)**  By  the  Slst  section  of 
the  Medical  Act,  every  person  registered  under  it  *' shall  be 
entitled  according  to  his  qualification  or  qualifications  to 
practice  medicine  orsuigery,  or  medicine  and  surgery,  as  the 
case  may  be,  in  any  part  of  her  Majesty's  dominions,  and  to 
demand  and  recover  in  any  Court  of  lato^  toUh  full  costs  of 
suit,  reasonable  charffes  for  professional  aid,  advice,  and  visiis, 
and  the  cost  of  any  medicines  or  other  medical  or  surgical 
appliances  rendered  or  applied  by  him  to  his  patients: 
Provided  always,  that  it  shall  be  lawful  for  the  College  of 
Physicians  to  pass  a  bye-law  to  the  eflect  that  no  one  of 
their  fellows  or  members  shall  be  entitled  to  sue  in  manner 
aforesaid  in  any  Court  of  law ;  and  thereupon  such  bye-law 
may  be  pleaded  in  bar  to  any  action  for  the  purpose  afore- 
said commenced  by  any  fellow  or  member  of  such  college.'* 
By  section  32  no  person  shall  be  entitled  to  recover  any 
-charge  in  any  Court  of  law  for  any  medical  or  surgical 
advice,  &c.,  unless  he  shall  prove  upon  the  trial  that  he  is 
registered  under  this  Act  In  pursuance  of  the  Medical 
Act,  the  College  of  Physicians  of  London  have  passed  a 
bye-law  that  "no  fellow  of  the  College  shall  be  entitled  to 
sue  for  professional  aid  rendered  by  him."  The  plaintiff 
has  been  registered  under  the  Act  as  a  member  of  the  Col- 
lege of  Physicians,  and  therefore  the  restriction  proposed 
by  the  bye-law  on  fellows  does  not  apply  to  him.  But 
even  if  it  did  it  should  have  been  pleaded  in  bar  of  the 
action.     The  object  of  the  statute  was  to  enable  physicians, 
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as  well  as  other  medical  and  surgical  practitioners,  to 
recover  reasonable  charges  for  their  professional  aid,  unless 
the  College  of  Physicians  should  pass  a  bye-law  prohibiting 
their  fellows  or  members.  The  language  of  the  proviso  in 
the  latter  part  of  the  31st  section  is  *'sue  in  manner  afare^ 
md^  referring  to  the  right  to  sue  conferred  by  the  former 
pan  of  the  section.  By  the  bye-law,  the  College  seems  to 
have  contemplated  two  classes  of  physicians,  **  fellows,'' 
who  are  only  entitled  to  an  honorarium,  and  "  members" 
who  by  the  Act  may  recover  their  reasonable  charges. 
Before  the  Medical  Act  a  physician  might  have  recovered 
upon  an  express  contract  to  pay  him  for  his  professional 
services:  Veitch  v.  Russell  {a).  Now,  he  may  have  reason- 
able charges,  where  before  he  was  only  entitled  to  an 
honorarium,  unless  prohibited  by  any  bye-law  of  the 
College  of  Physicians. 

Lush  and  DowdesweU^m  support  of  the  rule.— The  action 
is  Dot  maintainable.      The  true  construction  of  the  sections 
which  have  been  referred  to  will  be  apparent,  if  the  general 
scope  and  intention  of  the  Medical  Act  be  regarded.     The 
primary  object  of  the  legislature  was  the   registration  of 
quali6ed  practitioners  in  medicine  and  surgery.   This  object 
appears  in  the  title  and  preamble,  as  well  as  throughout  the 
body  of  the  enactment.     The  Act  is  entitled,  "  An  Act  to 
regulate  the  qualifications  of  practitioners  in  medicine  and 
surgery.**     The  preamble  recites  that  '*  It  is  expedient  that 
persons  requiring  medicine  should  be  enabled  to  distinguish 
qualified  firom  unqualified  practitioners."     By  section  32, 
no  person,  whether  physician,  surgeon,  or  apothecary,  can, 
without  proof  of  registration,  recover  any  charges  for  pro- 
fessional advice.      By  section   31,   every   person   who   is 
registered,  may  sue  according  to  his  qtialification.     In  other 

(a)  3  Q.  B.  928. 
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words,  every  such  person  is  remitted  to  his  rights,  as  they 
existed,  anterior  to  the  statute.  The  Act  operates,  not 
to  enable  a  physician  to  sue  where  previously  he  could 
not,  but  to  incapacitate  him  from  suing  unless  be  complies 
with  its  requisitions.  But  prior  to  the  statute,  it  is  clear  thb 
action  must  have  failed.  A  physician  was  not,  indeed,  like 
a  barrister,  under  any  incapacity  to  sue,  but  practised  ac« 
cording  to  usage  for  an  honorarium.  Thus  the  presumption 
arose,  that  the  parties  were  acting  according  to  the  usage, 
and,  unless  it  was  rebutted,  no  action  could  be  maintained: 
Chorley  v.  Bolcot  (a),  Kennedy  v.  Broun  (i).  By  evidence 
of  an  express  contract,  it  might,  no  doubt,  be  rebutted: 
Veitch  V.  fitus€ll(c) ;  but  here  there  ^:as  no  such  evidence. 
The'  plaintiff  must  argue  that  the  Act  makes  a  contract, 
where  the  parties  do  not  desire  it ;  since,  independently  of 
the  statute,  if  the  parties  desired  to  contract,  it  would  be 
competent  for  them  to  do  so.  But  if  what  the  legislature 
intended  was,  that  a  promise  should  be  implied  from  the 
mere  fact  of  professional  attendance,  that  intention  should 
have  been  clearly  expressed.  Again,  if  the  operation  of  the 
31st  section  be  not  restricted  in  the  mode  suggested,  the 
province  of  each  branch  of  the  profession  will  be  open  to 
invasion.  The  uniform  policy  of  the  legislature  has  been 
to  keep  each  branch  distinct,  and  to  confine  them  wiihin 
their  special  departments:  Allison  v.  Haydon  (d).  In 
The  Attorney  General  v.  The  Royal  College  of  Physi- 
cians (tf).  Vice  Chancellor  Wood  points  out,  that  the  con- 
struction of  the  3l8t  section,  for  which  the  defendant  now 
contends,  may  be  the  true  construction ;  viz.,  reddendo  sin- 
gula singulis,  that  every  person,  who  is  registered,  shall  be 
entitled  to  recover  according  to  his  qualificatimu     As  to  the 

(a)  4  T.  B.  317.  {d)  4  Bing.  619. 

(ft)  13  C.  B.,  N.  fik  677.  \e)  1  J.  &  H.  596. 

le)  3  Q.  B.  928. 
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promo^  its  object  may  be^  to  enable  any  CoU^  of  Physi*       1868. 
cians  to  prevent  their  fellows  or  members  from  making 
ezpreas  contracts  with  their  patients. 

P0LLOGK9  (^*  B. — ^I  am  of  opinion  that  this  rule  should  be 
dbchaiged.  The  meaning  of  the  3l8t  section  b  clear  from 
the  language  of  the  provisa  That  section  enacts,  that  all 
penoos  who  are  regbtered  may  practise  according  to  their 
several  qualifications,  and  sue  for  a  reasonable  remuneration; 
bot  with  regard  to  physcians,  it  provides,  that  this  shall  not 
pre?entany  College  of  Physicians  from  prohibiting  their  fel- 
lows or  members  from  demanding  a  fee.  The  object  of  the 
section  ifl^  to  set  at  rest  all  doubt  as  to  the  right  of  if  phy- 
sician  to  recover  his  fees,  but  to  enable  the  fellows  of  the 
College,  if  they  desire  that  the  dignity  of  their  body  should 
be  preserved  by  practising  for  an  honorarium,  to  effect  this  by 
a  bye-law.  This  construction  gives  sense  to  the  entireclause , 
and  makes  the  whole  scope  of  the  enactment  consistent. 

The  present  action  is  brought  to  recover  fees  as  a  phy* 
sidaD.  The  jury  have  found  that  the  plaintiff  was  not 
practising  gratuitously  as  a  friend,  but  professionally,  in  the 
expectation  of  a  fee.  Undoubtedly,  the  general  understand- 
ing formerly  was,  that  a  physician  practised  in  the  expecta- 
tion of  an  honorarium,  not  of  a  remuneration,  which  he 
could  demand  as  a  legal  right.  The  presumption  was  that 
the  practice  was  in  this  sense  gratuitous.  Thb  presumption 
is  DOW  reversed.  A  physician  registered  under  the  Medical 
Act,  is,  in  the  absence  of  a  distinct  understanding  to  the 
contrary,  entitled  to  be  paid  for  professional  practice,  if  not 
ratnaned  by  a  bye-law  of  the  College  of  Physicians.  The 
rule  must  therefore  be  discharged. 

Mabtot,  B. — I  am  of  the  same  opinion.  The  question 
bere  wasone  of  &ct  for  the  jury.  There  can  be  no  doubt  that, 
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1863.  notwithstanding  the  Medical  Act,  it  is  competent  for  a  pby- 
sician,  if  be  pleases,  to  attend  a  patient  without  Being  entitled 
to  remuneration.  I^  therefore,  the  jury  find  that  the  under- 
standing between  the  parties  was  that  the  attendance  was 
to  be  gratuitous^  no  payment  can  be  enforced.  In  this 
respect,  the  Act  has  made  no  alteration.  According  to  the 
case  of  VeHeh  y.  Rustdl  (a),  the  state  of  the  hw  prior  to 
the  Medical  Act  was,  that  a  phjadan  mig^t  bargain  with 
his  patient  for  a  compensation  in  money ;  hot,  as  it  was  not 
the  conventional  practice  among  physicians  to  receive  this 
compensation  as  a  right,  no  inference  could  be  drawn,  from 
the  mere  lact  of  attendance,  that  there  was  any  contract 
for  payment 

What  then  is  the  eflRect  of  the  Medical  Act?  I  will 
read  the  32nd  section  before  the  31st,  since  Mr.  Lnth 
contends  it  should  be  so  read.  [His  Lordship  read  the 
32nd  section.]  That  section  contains  an  absolute  prohibition 
against  the  recovery  in  a  Court  of  law  of  any  chaige  for 
medical  or  surgical  advice  cht  attendance,  or  for  medicine, 
except  upon  proof  of  r^istration.  The  Apothecaries*  Act 
made  it  incumbent  upon  an  apothecary  to  give  amilar  proof 
of  his  certificate  before  he  could  recover.  The  Slst  section 
contains  a  forther  prohibition.  It  provides,  that  the  College 
of  Physicians  may  pass  a  bye-law  to  prohibit  their  fellows  or 
members  from  suing»  and  that  such  bye-law  may  be  pleaded 
in  bar;  so  that,  if  such  a  bye-law  be  passed,  they  cannot 
sue.  I  now  come  to  the  enabling  part  of  the  Slst  section, 
which  refers  to  all  persons  registered  under  the  Act,  except 
persons  so  prohibited.  It  enacts  that,  <*  Every  person  regis- 
tered under  this  Act  shall  be  entitled,  according  to  his 
qualification  or  qualifications,  to  practise  medicine  or  suigery, 
or  medicine  and  suigery,  as  the  case  may  be,  in  any  part  of 
her  Majesty's  dominions,  and  to  demand  and  recover  in  any 
Court  of  law,  with  full  costs  of  suit,  reasonable  charges  for 

(a)  3  Q.  B.  dSS. 
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pofeiskMial  aid»  adnee  and  TisitB,  and  the  costs  of  any       1868. 
medicbes  or  other  medical  or  8iii]g^cal  appliances  rendered 


coTw  his  fees:  if  registeredt  he  may  now  do  so.  If  he  can 
salufy  a  juiy  that,  when  he  attended  the  patient,  both 
parties  understood  that  his  charges  for  professional  aid  and 
sdvioe  were  to  be  paid,  he  is  entided  to  recover  reasonable 
charges  faj  the  express  words  of  the  enactment.  This  the 
jury  have  in  substance  found*  I  am,  therefore,  of  opinion 
that  the  plaintiff  is  entitled  to  recover. 

BsAHWELL,  B. — I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  recover.  At  the  trial,  the  contention  for  the 
plaintiff  was,  that  he  attended  the  deceased  as  a  physician, 
sod  that,  under  the  21  &  22  Vict  c.  90,  he  was  entitled  to 
recover  his  fees  as  an  ordinary  debt.  The  contention  for 
the  defendant  was,  that  the  plaintiff  did  not  attend  the 
decessed  at  all ;  or,  if  he  did,  that  it  was  as  a  friend,  and 
Dot  as  a  physician*  But  further,  that  if  the  plaintiff  did 
attend  as  a  physician  in  the  expectation  of  employment, 
that  his  fees  were  a  mere  honorarium,  and  could  not  be 
demanded  as  of  right,  and  that  the  Medical  Act  had  not 
altered  the  le^l  position  of  a  physician  in  this  respect.  The 
qoestion  of  feet  which  I  submitted  to  the  jury  was,  whether 
the  plaintiff  did,  as  he  contended,  attend  the  deceased  as  a 
physician,  or,  as  the  defendant  contended,  did  not  attend 
^m  at  all,  or  only  in  the  character  of  a  friend.  The  jury 
disposed  of  this  question  in  the  plaintiff's  &vour ;  findings 
in  effect,  that  the  plaintiff  gave  his  attendance  upon  the 
ordinary  terms  of  a  physician. 

The  question  of  law,  which  we  have  now  to  determine,  is 
whether  a  physician  has  under  such  circumstances  a  mere 
^ht  to  an  honorarium,  or,  by  the  operation  of  the  Medical 
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or  supplied  by  him  to  his  padents."    The  meaning  of  the  «. 

section  is  clearly  this.     Hitherto  a  physician  could  not  re* 
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1868.        Actt  a  right  to  recover  his  kes,  which  he  cao  eoforoe  ia  a 
Coart  of  law. 

In  the  case  of  Veitch  ▼.  Russell  (a).  Lord  Denman  has 
clearly  stated  what  the  legal  position  of  a  physician  was  in 
relation  to  his  fees  before  this  Act  passed.    It  was  corope- 
tent  for  the  physicdn  to  stipulate,  that  if  he  attended  the 
patient  it  must  be  upon  the  terms  that  the  patient  under- 
took to  pay  his  fees,  as  matter  of  contract  which  he  coold 
enforce.    But  if  he  did  not  do  so,  the  presumption  was 
that  the  physician  attended  in  the  expectation  of  an  hono- 
rarium, and  so  far  gratuitously  that  he  had  no  legal  right  to 
enforce  any  payment.    For  the  plaintiff  it  is  contended  that 
the  3l8t  section  of  the  21  &  22  Vict.  c.  90  has  in  this 
respect  altered  the  legal  position  of  a  physician.     On  the 
part  of  the  defendant  this  is  denied  for  several  reasons. 
First,  it  is  said  that  an  alteration  of  the  law  was  unnecessary, 
unce,  as  it  was  a  mere  presumption  of  law  that  there  was  no 
bargain  between  the  parlies  which  could  be  enforced,  the 
parties  could,  by  making  such  a  bargiun,  rebut  the  presump- 
tion.    Secondly,  that  the  legislature  has  not  made  use  of 
the  most  apt  words  to  express  such  an  intention.    To  do  so 
the  enactment  as  to  physicians  should  have  been,  that  the 
presumption  that  they  attend  their  patients  upon  the  terms 
that  they  are  to  have  no  legal  right  to  remuneration  which 
they  can  enforce  shall  no  longer  prevail,  and  that,  in  the 
absence  of  an  express  bargain  to  the  contrary,  such  right 
shall  be  deemed  to  exist.     Thirdly,  that  the  words  of  the 
enactment  cannot  be  read  in  their  strictly  literal  sense,  viz. 
that  every  registered  person  may  practise  and  recover  rea- 
sonable charges,  since  this  would  enable  such  person  to  re- 
cover reasonable  chaiges,  whatever  agreement  he  might  have 
made.     Lastly,  that  the  object  of  the  proviso  might  be,  to 
enable  any  College  of  Physicians  to  disqualify  their  fellows 
or  members  for  the  future  from  making  contracts  which  could 

(a)  3  Q.  B.  928. 
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by  hw  be  enforced.    Tbege  are  cogent  aiguments,  which       i863. 
I  own  have  created  some  doubt  in  mj  mind. 

I  will  now  consider  the  arguments  on  the  other  side.  It 
most  be  borne  in  mind  that,  prior  to  the  passing  of  the  Medical 
Actyit  was  a  common  expression,  though  not  an  accurate  one, 
that  ''a  physician  cannot  recover  his  fees."    Bearing  this 
in  mind,  we  may  read  the  31st  section  thus: —  *' Every 
phjacian,  sui^geon  and  apothecary,  registered  under  this 
Act,  shall  be  entitled,  according  to  his  qualification  or 
qualifications,  to  practise  medicine  and  surgery,  and  to  de* 
mand  and  recover  in  any  Court  of  law  reasonable  charges 
for  his  professional  aid.*'    This  must  obviously  be  so,  since 
''eveiy  person**  necessarily  includes  '*  physiciaus,  surgeons, 
and  apothecaries.'*    Then  as  to  physicians  the  meaning  will 
be,  that  the  presnmpiion  which  previously  exbted  shall  no 
longer  apply.      The  defendant's  argument  involves  this 
extreme  diflBculty  that  if,  as  he  contends,  that  is  not  the 
tnie  construction,  the  clause  as  applied  to  physicians  has 
DO  meaning,  and  except  as  to  physicians  it  can  have  no 
meaning  at  all,  since  as  to  other  persons  there  was  no 
necessity  to  enact  that  when  registered  they  may  recover 
their  fees.  Again,  the  proviso  that  any  College  of  Physicians 
may  pass  a  bye  law  to  prevent  their  fellows  or  members  from 
suing  is  not  a  substantive  enactment,  but  a  qualification  of 
something  which  precedes,  which  can  only  be  the  enactment 
in  the  previous  part  of  the  section  that  physicians  may  sue. 
For  these  reasons  I  am  of  opinion  that,  although  the 
words  of  the  section  are,  that  ^  every  registered  person  may 
sne,"  the  meaning  is,  that  the  former  presumption  as  to  the 
relation  between  physician  and  patient  shall  cease,  and  that 
a  physician,  when  registered,  shall  be,  as  to  remuneration  for 
his  senrices,  in  the  same  situation  as  any  other  person.     I 
diink,  therefore,  that  the  plaintiff  is  entitled  to  recover. 

Rule  discharged. 
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May  7.        Waller,  Administratrix  of  Gborgb  Waller,  deceased,  r. 

The  South  Eastern  Railway  Company. 

A  »away        Declaration.— For  that  at  the  time  of  committiDg 

Companj  is  ...  *       r^ 

not  liable  for  the  grieyances^  &c.,  and  in  the  lifetime  of  the  said  G. 

gufl^of  a  Waller,  he  was  employed  bj  the  defendants  as  a  railway 

Bione'd  by  the  g^A^y  to  take  charge  of  and  travel  in  certain  carriages  of 

^e  "^ganger'*  defendants,  wherein  they  carried  passengers  for  hire,  on  a 

Uyeram**^'  ^^^l^^^J  constructed  by  and  belonging  to  the  defendants, 

keeping  the  under  the  powers  of  the  act  of  parliament  relatincr  to  the 

permanent  '  r  o 

way  in  proper   said    Company;  nevertheless  the  plaintiff  says  that  the 

repair  and 

condition ;  the  said  railway,  at  the  time  of  the  occurrence    hereinafter 

two  servants 

being  engaged  mentioned,  while  the  defendants  were  using  the  same  fer 
mon*objeS,"  ^^  Conveyance  of  passengers  for  hire  thereon  in  such 
pondtwt*<S?^^  carriages  as  aforesaid,  was,  by  the  neglect  and  default  of 
the  passengers  jhe  defendants,  constructed  unsafely,  and  with  defective 
journey.  and  improper  materials,  and  out  of  repair,  and  in  an  unsafe 

and  defective  condition,  and  unfit  for  the  purpose  aforesaid, 
of  which  the  defendants,  at  the  time  aforesaid,  had  notice, 
but  of  which  the  said  G.  Waller  was  ignorant;  and  by 
reason  of  the  premises,  whilst  the  said  G.  Waller  was  so 
employed  by  the  defendants  as  such  railway  guard  as  afore- 
said, and  was,  in  the  course  of  his  said  employment,  in  chaige 
of,  and  travelling  in  certain  carriages  of  the  defendants, 
wherein  they  were  carrying  passengers  on  the  said  railway, 
part  of  the  said  railway  broke  and  gave  way,  and  thereby 
the  carriage  in  which  the  said  G.  Waller  was  travelling,  in 
pursuance  of  his  said  employment  as  aforesaid,  was  over- 
turned, and  the  said  G.  Waller  thereby  grievously  hurt, 
wounded,  and  injured,  and  by  reason  of  the  hurts,  &c.,  the 
paid  G.  Waller,  immediately  afterwards,  and  within  twelve 


EA8TBR  TBRMy    26   YICT. 


103 


calendar  months  next  before  this  suit,  died,  whereby  the        1863. 
plaintiff,  who  was  the  wife  of  the  said  G.  Waller,  and  S.      ^J^lim 
Waller,  R.  Waller,  &a,  who  are  the  infant  children  of  the        „  »• 

'         '  South 

said  G,  Waller,  wholly  lost  the  support  and  maintenance  Fastebit 
vhich  they  received  from  him  in  his  lifetime,  and  were 
deprired  of  the  means  of  living.  And,  therefore,  the  plain-> 
tiff,  as  administratrix  as  aforesaid,  according  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  brings  this 
action  for  the  benefit  of  herself  and  her  said  children. 
P]ea.~Not  gnilty. 

At  the  trial,  before  Martin,  B.,  at  the  Kent  Summer 
Assise^  1862,  a  verdict  was  taken  by  consent  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court  on  the  following 
case:— 

The  deceased,  G.  Waller,  was  a  railway  guard  in  the 
employment  of  the  defendants  at  weekly  wages,  and  it  was 
his  duty,  as  such  guard,  to  travel  with  and  in  the 
paasenger  trains  worked  by  the  defendants  on  the  North 
Kent  Railway,  a  line  belonging  to  and  worked  by  the 
defendants  under  the  powers  of  the  act  of  parliament 
relating  to  the  South  Eastern  Railway  Company. 

In  the  course  of  such  duty,  while  he  was  travelling  in  a 
passenger  train  of  the  defendants  carrying  passengers  for 
hire  on  the  above  line,  between  Strood  and  Gravesend,  on 
the  20th  of  March  last,  the  train  ran  off  the  line  and  over- 
toroed  the  break-van  in  which  he  was,  whereby  the  said 
G.  Waller  was  killed  on  the  spot. 

It  was  admitted  by  the  parties  that  the  accident  happened 
through  the  decayed  condition  of  the  trenaik  which 
fastened  the  chairs  to  the  sleepers  on  the  defendants*  rail- 
way, and  that  it  was  the  duty  of  the  "  ganger"  of  the  plate- 
layers,  a  servant  of  the  defendants,  to  see  to  and  keep  in 
proper  repair  and  condition  the  permanent  way  by  renew- 
u^  such  trenails  as  were  decayed ;  that  the  ''ganger**  was 
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a  person  of  competent  skill,  and  that  throogb  hk  neglect  of 
doty  the  road  became  nnsafe. 
^  ».  It  was  further  admitted  that  the  said  6.  Waller  was 

South  ,  »     j  j 

Eastbbk      killed  by  the  train  running  off  the  line  throogb  the  decayed 

condition  of  the  trenails ;  that  none  of  the  directors^  or 

officers,  or  servants  of  the  Company  knew  of  soch  defects ; 

but  the  above-mentioned  ganger  ongjht  to  haye  known  it, 

and  it  was  negligence  in  him  not  to  know  it. 

The  qoestion  for  the  opinion  of  the  Coort  is»  whether 

the  action  is  maintainable.    If  the  Court  shall  be  of  opinion 

that  it  is  maintainable,   the  Terdict  for  the  plaintiff  is  to 

stand ;  hot,  if  the  Coort  shaD  be  <^  a  contrary  opinion, 

the  Terdict  for  the  plaintiff  is  to  be  set  aside,  and  a  verdict 

entered  for  the  defendants^ 

Shee,  Seijt.  (with  whom  was  Jl  Brown),  ai^goed  for  the 
plaintiff  (April  29th).— The  action  is  mainuinable.  The 
other  side  contend  that,  as  the  deceased  was  a  fellow  ser- 
vant of  the  ''ganger,"  in  the  same  common  employment  of 
tiie  defendants,  the  case  fells  within  the  principle  laid  down 
in  Prieitley  v.  Fowler  {a).  But,  in  order  to  exempt  a  master 
from  liability,  the  servants  must  not  only  be  in  the  ssme 
common  employment,  but  also  engaged  on  the  same 
common  work.  In  Holmes  v.  Clarke  {h\  Pollock,  C.  6.,  in 
the  course  of  the  ailment,  said :  ''  It  must  not  be  assumed 
that  in  no  case  can  a  servant  maintain  an  action  against  bis 
masterinrespectof  injuiy  caused  by  afellow  servanL  Itwoold 
be  quite  consistent  with  the  authorities  if  we  were  to  bold 
that  a  footman  might  recover  against  his  master  in  respect 
of  injury  arising  from  the  neglect  of  the  coachman  or 
groom,  the  services  being  diffsrent.**  [PoOoek,  C.  B.— -If 
the  coachman  by  his  negligent  driving  upsets  the  carriagCf 

(a)  SM.&W.  1. 

{V)  6  H.  &  N.  349.  357;  in  ^rror,  7  H.  ft  N.  937. 
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whereby  the  footman  who  was  behind  it  is  injured,  he  coqld       ig^S. 
maintain  no  action  against  the  master;  bnl,  if  the  butler 
happens  to  be  crossing  the  rood  and  the  coachman  negli- 

•  •  •  OOUTH 

gentlj  drives  over  him,  he  might  maintain  an  action  against      EAsraur 

the  master.]     When  a  master  employs  a  servant  in  a  work 

of  a  dangerous  character,  he  is  bound  to  take  all  reasonable 

precautions  for  the  safety  of  that  workman:  Patenan.T. 

WaOaee  (a).  A  servant  takes  upon  himself  the  ordinary  risk 

of  the  service,  arising  from  the  carelessness  or  negligence 

of  those  who^  in  the  same  common  employment,  are  engaged 

ia  the  same  common  work ;  but  he  cannot  be  supposed  to 

contemplate  dangers  arising  from  the  negligence  of  those 

engaged  in  a  different  work  ;  BarUmihiU  Coal  Compaq  v. 

Reid  (b).    All  the  authorities  are  collected  and  commented 

on  in  die  BartcnihtU  Coal  Compamf  r.  McGuire^e),  where 

Lord  Chdnufordf  C,  said :   ''  It  is  necessary,  however,  in 

each  particular  case,  to  ascertain  whether  the  servants  are 

fellow-labonreiB  in  the  same  work,  because,  although  a  servant 

may  be  taken  to  have  engaged  to  encounter  all  risks  which  are 

incident  to  the  service  which  he  undertakes,  yet  he  cannot 

he  expected  to  anticipate  those  which  may  happen  to  him 

on  occasions  foreign  to  his  employment    Where  servants, 

therefore,  are  engaged  in  different  departments  of  duty,  an 

iojory  committed  by  one  servant  upon  the  other,  by  care- 

leasneas  or  negligence  in  the  course  of  his  peculiar  work,  is 

not  within  the  exception,  and  the  master's  liability  attaches 

in  that  case  in  the  same  manner  as  if  the  injured  servant 

stood  in  no  such  relation  to  him."    That  distinction  was 

i^cognised  and  adopted  in  Senior  v.  JFard  (d).     Here  the 

*' ganger^  of  the  platelayers,  whose  negligence  occasioned 

the  accident,  was  engaged  in   a  different  department  of 

daty  from  that  of  the  guard  who  was  killed.     Moreover, 

(a)  1  Maoq.  748.  (c)  8  Maoq.  300.  SOT. 

(i)  s  liaeq.  266.  (<0  £.  &  E.  885. 
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1868.       tbe  defect  in  the  rails  was  not  one  which  the  guard  could 
Wallsb      ^^^^*  so  as  to  enable  him  to  take  precautions  against  it. 

V. 

South 

EAsiBaw^  Lush  argued  for  the  defendants  (May  4). — The  Company 
having  employed  a  peroon  of  competent  skill,  and  the  injury 
having  arisen  from  his  negligence,  the  ease  falls  within  the 
scope  of  the  authorities  commencing  with  Priestley  y.  Few- 
hr  (a).  The  principle  of  that  decision  is,  that  a  servant 
is  as  competent  to  judge  of  the  probability  and  extent  of 
danger  which  he  may  incur  as  his  master,  and  that  he 
voluntarily  undertakes  the  risk.  It  is  said  that  in  this  case 
the  two  servants  were  not  engaged  in  the  same  common 
work,  but  that  is  a  fallacy.  [Polhck^  C.  B. — They  were 
^i^gc^d  in  the  same  common  object,  viz.,  the  safe  convey- 
ance of  the  passengers  to  the  end  of  their  journey.  Tlie 
duties  of  the  footman  and  the  cook  are  not  the  same,  but  if 
the  footman  on  going  into  the  kitchen  was  scalded  through 
the  negligence  of  the  cook,  no  action  would  lie  against  the 
master.]  In  Huiichmsm  v.  The  York,  NewcasOe  and  Ber- 
wick Railway  Campcany  {b),  a  servant  of  a  railway  Company, 
in  dischaige  of  his  duties  as  such,  was  travelling  in  a  train 
under  the  guidance  of  other  servants  of  the  Company 
through  whose  negligence  a  collision  took  place  and  he  was 
killed ;  and  it  was  held  that  no  action  was  maintainable  by 
his  representatives  against  the  Company.  [PoUoek,  C.  &— 
This  is  like  the  case  of  a  master  having  two  carriages,  and 
the  one  coachman  by  his  negligence  upsetting  the  other.] 
In  ff^ymore  v.  Jay(c)  it  was  hekl  that  the  defendant,  a 
master  builder,  was  not  liable  for  the  negligence  of  his  fore- 
man in  the  erection  of  a  scaffold,  whereby  a  workman  was 
killed.  In  a  note  to  the  case  of  the  BarUmahUl  Cod 
Company  v.  McGuirt(d)  reference  is  made  to  an  American 

(a)  8  M.  &  W.  1.  (e)  S  Exch.  854. 

(h)  6  Exoli.  848.  (d)  8  Maoq.  800.  816. 
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case,  FmrweU  ▼•  Bati&m  amd  Wmreuter  BoBwajf  CwywtiHww,  IMM. 
m  wUdi  it  was  held  that  the  Compaoy  were  not  liable  fcr 
bjnij  to  aa  engine-man  oocarioned  by  the  negligence  of 
the  switch-num  in  the  management  of  the  switches.  In 
BartenMhW  Coal  Company  t.  Bad  (a).  Lord  Cramoorih^  C, 
said: — ** Principle,  dierefbre,  seems  to  me  opposed  to  the 
doctrine  that  the  responsibilitj  of  a  master  ibr  the  ill  coo-- 
seqaences  of  his  servant's  carelessness  is  applicable  to  the 
demand  made  bj  a  fellow-woikman  in  respect  of  evil  result- 
ing finom  the  carelessness  of  a  leUow- workman  when  engaged 
in  a  common  woric."  •  *  .  **  It  is  not  necessary  for  this 
parpose  that  the  workman  causing,  and  the  workman  sus« 
tainiDgy  die  injury  should  both  be  engaged  in  performing 
the  same  or  similar  acts.  The  driver  and  the  guard  of  a 
stage  coach,  the  steersman  and  the  rowers  of  a  boat,  the 
workman  who  draws  the  red-hot  inon  from  the  foige  and 
those  who  hammer  it  into  shape,  the  engine-man  who  con- 
ducts a  train  and  the  man  who  regulates  the  switches  or 
the  signals,  are  all  engaged  in  common  worL"  The  law  is 
stated  in  similar  terms  by  Lord  Chelmtjbtd,  C,  in  delivering 
his  opinion  in  Bartonshill  Coal  Company  v«  MeChdre  {h)», 
Iq  McNavghian  v.  2%e  Caledonian  RaUway  Company  {c\ 
the  deceased,  while  employed  as  a  carpenter  in  repairing  a 
nilway  carriage  on  a  siding,  was  killed  by  a  collision  caused 
by  an  engine  driving  violently  into  the  siding ;  so  that  in 
that  case  the  two  servants  were  not  engaged  in  the  same 
common  work.  In  SearU  v.  Lindsay  {d)  the  plaintiff,  who 
was  third  engineer  on  board  a  steam-^vessel,  was  injured  by 
reason  of  a  winch  being  in  a  defective  and  unsafe  condition 
through  the  neglect  of  the  chief  engineer.  [Mariint  B. — 
In  Bartomhin  Coal  Company  v.  McChdre  (e).  Lord  Broug- 

(a)  3  ICaoq.  266. 284. 295.  (d)  11  C.  B.,  N.  S.  429. 

(()  8  Maoq.  800.  («)  8  Itoq.  800.  818. 

(e)  19  Seas.  Caa.  sec.  ser.  271. 
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ham  88id :  '<  To  bring  the  case  within  the  exemption,  there 
most  be  this  most  material  qualification,  that  the  two  servants 
shall  be  men  in  the  same  common  employment,  and  engaged 
in  the  same  common  work  under  that  common  employment.*^ 
That  doctrine  was  recognised  in  Cfray  t.  Brassey  (a).  In 
(y Byrne  t.  Bum  (p)  the  injury  resulted  from  the  employ- 
ment of  an  inexperienced  workman. 

» 

/•  Brawn  replied  (c). — The  first  question  is,  what  is  an 
employment  of  fellow-servants  on  the  same  common  work, 
so  as  to  bring  the  case  within  Priesiky  y.  Fowler.  Is  a  ticket 
clerk  engaged  in  the  same  common  work  with  the  driver  of 
the  train  for  which  the  tickets  are  issued?    [Martm,  B. — 
Suppose  that  whikt  a  ticket  collector  was  standing  on  the 
step  of  a  door  collecting  tickets,  the  train  moved  on  through 
the  negligence  of  the  driver,  whereby  the  ticket  collector 
was  injured,  could  he  maintain  an  action  against  the  Com- 
pany?]   He  might,  for  he  was  engaged  in  a  difierent  duty 
and  without  any  control  over  the  engine  driver.     In  like 
manner,  a  g^ard  has  no  control  over  the  ''  gangei^  or  the 
plate  layers.  IPoUock,  C.  6.— The  test  cannot  be  whether  the 
one  servant  has  control  over  the  other;  for  if  so,  in  the  case 
of  a  ship,  if  the  man  at  the  helm  did  not  understand  the  signals 
given  by  the  signal  man,  and  turned  the  vessel  the  wrong 
way,  by  which  the  sailors  were  injured,  eveiy  one  of  them 
might  miuntun  an  action  against  the  owner  of  the  vessel.] 
At  least  the  one  servant  must  have  knowledge  or  the  means 
of  knowledge  of  his  fellow-servant's  proceedings.    In  Seark 
V.  Undeay  (d)  the  two  engineers  were  engaged  on  board 
the  same  steam  vessel,  and  had  the  same  means  of  knowing 

(a)  15  Sess.  Cas.  sec.  ler.  135.  he  had  no  right  to  replj,  but  ex 

(h)  16  Sess.  Cas.  sec  ser.  1025.  gratift  thej  would  hear  htnL 
(e)  In  the  absence  of  ShM^         (d)  11  C.  B.,  N.  S.  429. 
Serjt  The  Court  observed  that 
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the  condition  of  the  winch.  A  master  is  bound  to  take  all 
reasonable  precautions  to  secure  the  safety  of  his  workmen : 
Brydon  ▼.  Stewart  {a)\  and  persons  in  the  employment  of  a 
railway  Company  have  a  right  to  assume  that  due  care  has 
been  taken  to  render  the  railway  safe,  unless  they  have  the 
means  of  ascertaining  that  it  is  not  Secondly,  the  risk  must 
beone  which  the  servant  voluntarily  incurs  when  he  enters  the 
8er?ice.  When  a  senrant  undertakes  an  employment  which 
is  necessarily  hazardous,  he  only  accepts  the  service  subject 
to  the  risks  which  are  incidental  to  it:  Holmes  v.  Clark  (i). 
[PoOoekf  C.  B. — To  render  that  case  analogous,  the  guard 
ought  to  have  called  the  attention  of  the  directors  to  the 
fict  that  the  rails  were  in  an  insecure  condition.  IVilde^ 
R — The  rails  being  properly  or  improperly  laid  must 
necessarily  be  a  risk  incident  to  the  employment  of  a 
guard.]  In  Huickmson  v.  The  York,  Netecasik  and  Ber- 
wick JSaiboay  Company  (c),  and  WygeU  v.  Fox  (d),  the 
servants  were  engaged  in  the  same  common  work. 

Cur.  adv.  vuU. 

Pollock,  C.  6.,  now  said, — I  am  of  opinion  that  the  verdict 
ought  to  be  entered  for  the  defendants.  The  question,  in  sub- 
stance, is  whether  an  action  can  be  maintained  by  a  servant  of 
a  railway  Company  for  injury  occasioned  by  the  negligence 
of  another  servant  of  the  Company.  The  plaintiff  is  the 
widow  of  a  g^ard  who,  whilst  in  the  employment  of  the 
defendants,  was  killed  by  a  train  running  off  the  line  in 
consequence  of  the  negligence  of  a  servant  of  the  Company 
whose  duty  it  was  to  take  care  that  the  plates  of  the  railway 
were  so  fixed  as  to  be  perfectly  safe  and  secure. 

I  think  it  unnecessary  to  review  the  authoritie&  The 
question  resolves  itself  into  this:  whether  the  servant  whose 
negligence  caused  the  accident  and  the  servant  who  was 

(a)  2  Kacq.  SO.  (c)  5  Exch.  343. 

(&)  7  H.  &  N.  937.  (d)  11  Exch.  832. 
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IS^.       killed  were  at  the  time  engaged  in  what  may  be  called  one 
^^^^      common  object     I  think  that  the  superintending  the  trains 
«.  on  their  joomeyi  and  the  taking  care  that  the  rails  on  which 

Eabtbrk      the  carriages  ran  are  firmly  and  securely  fastened  and  bolted 
constitute  one  common  object^  viz,  that  the  passengers  shall 
be  conveyed  in  carriages  which  are  safe  and  on  rails  which 
are  free  from  danger.    Where,  indeed,  two  trains  belonging 
to  the  same  Company  are  travelling  on  different  lines  oi 
rail  which  at  a  certain  point  intersect  each  other,  or  join  a 
principal  line,  and  in  consequence  of  the  negligence  of  the 
driver  of  one  of  the  trains  a  collision  ensues^  by  which  the 
driver  of  the  other  train  is  injured,  I  own  there  seems  to 
me  less  of  what  may  be  called  an  employment  in  one  com- 
mon object    No  doubt  the  common  object  of  the  two  ser- 
vants is  the  driving  their  respective  trains  to  their  place  of 
destination ;  but  each  of  them  has  in  piutieular  a  different 
object,  one  of  them  has  one  train  under  his  controul,  the 
other  another  train.     But  in  this  case  the  common  object 
of  both  servants  was  the  safe  conveyance  of  the  passengers 
in  that  particular  train,  it  being  the  duty  of  the  one  to 
superintend  the  carriages,  of  the  other  to  take  care  that  the 
rails  were  in  such  a  condition  that  the  journey  might  be 
safely  performed.     Viewing  this  case  with  reference  to  the 
observations  of  Lord  Cranworth  in  Bartonshill  Coed  Com- 
pany V.  RM  {a\  that  '*  when  a  workman  contracts  to  do 
work  of  any  particular  sort,  he  knows  or  ought  to  know,  to 
what  risks  he  is  exposing  himself,"  there  can  be  no  doubt 
that  the  guard  of  a  railway  train  must  anticipate,  among 
other  probable  sources  of  danger  on  the  journey,  the  neglect 
of  a  servant  to  oil  the  wheels  of  the  carriages,  the  neglect  of 
another  to  adjust  the  points,  the  neglect  of  another  to  take 
care  that  the  rails  are  safely  and  securely  fastened  and 
bolted.     I  think  that  this  case  falls  within  the  principle  laid 

(a)  3  Macq.  284. 
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down  far  the  fint  time  in  I^rieatkjf  t.  Fawkr{a),  which  is  not 
in  mj  opimoD  opposed  to  any  authority  iR^bich  has  arisen 
out  of  it 


Martot,  B. — I  believe  that  it  was  in  consequ^we  ot  a 
doubt  entertained  by  me  that  jadgment  was  not  given  at  the 
cooclosion  of  the  argument*  I  certainly  did  think  it  a  matter 
well  worthy  of  consideration*  and  I  think  so  still*  wbeth^  this 
case  fiiUs  within  the  rule  laid  down  by  Lord  Chelrngfardt  C* 
in  the  case  of  the  BartonBhUl  Coal  CompoMf  v.  McGuire  (ft), 
that  "  where  servants  are  engaged  in  diflRerent  departments 
of  duty,  an  injury  committed  by  one  servant  upon  the  other 
by  carelessness  or  negligence  in  the  cootk  of  his  peculiar 
work,  is  not  within  the  exception,  and  the  master's  lialnlity 
attaches  in  that  case  in  the  same  manner  as  if  the  servant 
stood  in  no  such  relation  to  him."  Were  I  satisfied  that 
Lord  Chdmsfordy  when  he  speaks  of  servants  engaged  in 
different  departments  of  duty,  contemplated  an  engine 
driver  or  guard  of  a  railway  train  as  being  engaged  in  a 
different  service  from  that  of  a  platelayer  or  other  person 
employed  to  take  care  of  the  line,  I  should  be  less  willing  to 
concur  in  this  judgment ;  but  I  have  carefully  read  the  case 
of  the  BartonMU  Coal  Company  v.  Rod  and  the  BarUnuhUl 
Coal  Company  v«  McGuire,  and  also  the  judgment  of  the 
Chief  Justice  of  the  Supreme  Court  of  Massachusetts  in 
the  case  of  Farwell  v.  Botlon  and  fForcesier  Railway  (c), 
whose  observations  are  applicable  to  this  case.  Chief 
Jostioe  Shaw  commences  his  judgment  thus,  ^*  This  is  an 
action  of  new  impression  in  our  Courts  and  involves  a 
principle  of  great  importance.  It  presents  a  case  where  two 
Prisons  are  in  the  service  and  employment  of  one  Company 
^bose  business  it  is  to  construct  and  maintain  a  railroad 

(o)  8  M.  *  W.  1,  (ft)  8  Maoq.  807. 

(e)  8  Maeq.  816 ;  4  Metcalf;  49. 


So«m 

EAfTMBV 

Bai&wat  Go. 


112  BXCHEQUBll  ABFOBTB. 

1868.       A^d  to  employ  their  trains  of  cars  to  carry  persons  and  mer- 

^T"^^      chandise  for  hire.  They  are  appointed  and  employed  by  the 

V.  same  Company  to  perform  separate  duties  and  services  all 

South 
Eastbbv      tending  to  the  accomplishment  of  one  and  the  same  pur« 

pose,  that  of  the  safe  and  rapid  transmission  of  the  truns; 
and  they  are  paid  for  their  respective  services  according  to 
the  nature  of  their  respective  duties  and  the  labour  and 
skill  required  for  their  proper  performance.  The  questioa 
is,  whether  for  damage  sustained  by  one  of  the  persons  so 
employed,  by  means  of  the  carelessness  and  negligence  of 
another,  the  party  injured  has  a  remedy  against  the  com- 
mon employer."  The  Chief  Justice  then  proceeds  to  dis- 
cuss the  subject  with  great  ability,  and  the  result  is  that  he 
comes  to  the  conclusion  that  the  railway  Company  are  not 
liable.  I  yield  to  that  opinion,  and  concur  in  the  judgment 
of  the  other  members  of  the  Court 

BRABfWBLL,  6. — I  am  also  of  opinion  that  the  verdict 
ought  to  be  entered  for  the  defendants  for  the  ressons 
already  so  fuUy  stated  by  the  Lord  Chief  Baron  and  my 
brother  Martin.  I  think  the  case  falls  within  the  principle 
laid  down  in  Priettley  v.  Fawlert  <uid  the  subsequent  autho- 
rities which  have  been  cited.  It  is  certainly  governed  bj 
the  criterion  suggested  by  Lord  Chelmsford,  in  1  he  Bar- 
ionshitt  Coal  Company  v.  McGuire,  and  by  Chief  Justice 
Shaw  in  the  judgment  referred  to  by  my  brother  Martoh 
and  it  is  also  within  the  criterion  given  by  the  Lord  Chief 
Baron,  which  I  consider  a  very  good  one,  vie,  were  the 
servants^  at  the  time  of  the  accident,  engaged  in  one  comnum 
objecL 

Judgment  for  defendants. 
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1868. 


Painter  and  Others  v.  Abel.  Apra2S. 

1  HE  first  connt  of  the  declaration  stated  that  the  defend-  Th«  defendajit 

infltructed  nia 

ant,  by  deed  dated  the  16th  of  June,  1860,  covenanted  to  attorneys. 

to  borrow 

pay,  or  cause  to  be  paid  to  the  plaintiiE}  the  sum  of  420£,  KXV.  upon  the 

...  ,  *,.  «i^  Bccurity  of 

With  interest  at  the  rate  of  421  lOs.  per  cent.,  on  the  16th  of  certain  free- 
December  then  next ;  averring  that  that  period  had  elapsed  and  eave  him 
before  action,  and  alleging  as  a  breach  the  nonpayment.         ^enaWe  him 
There  was  a  second  count  for  money  lent,  interest,  and  *®  ^^^^  ^'* 
on  accounts  stated.  o^  behalf  of 

the  defendant, 

Pleas.—  First :  to  first  count,  non  est  factum.     Second :  ap|)lied  to  the 

plaintifb  for 

to  second  count,  never  indebted. — Issues  thereon.  a  loan  on 

This  action  was  tried  before  Erie,  C.  J.,  at  the  last  Sum-  ^^^of 
mer  assizes  for  the  county  of  Derby.     The  plaintifis  were  J^\^^o; 
the  trustees  of  a  fnendl v  society  at  Eccleshall  in  the  county  Thereupon, 

J  J  •'    haymg  forged 

of  Stafford,  and  the  defendant  was  a  fiirmer  residing  at  a  mortgage 

,  from  the  de- 

Salterwood,  in  the  parish  of  Denby,  in  the  county  of  Derby,  fendant  to  the 

The  substance  of  the  evidence  adduced  for  the  plaintifis,  delivered' it  to 

BO  far  as  it  is  here  material,  was  as  follows: — In  June,  1860,  and  rebelled 

the  plaintifis'  attorney,  who  was  in  business  at  Eccleshall,  {Jen^re-^** 

received  an  application  firom  Joseph  Shaw,  an  attorney  at  5^^*^  ^  *^Jf 

CLeienoanv  inac 

Derby,  with  whom  he  frequently  had  business  transac-  he  could  not 

obtain  the 

tions,  for  an  advance  of  450/.  for  the  defendant,  whom  Shaw  proposed  ad- 
represented  as  desirous  of  borrowing  that  amount  upon  afterwards 
a  mortgage  of  certain  land  and  houses  belonging  to  the  ^^  sums^as' 
defendant  at  Denby.  The  plaintiff's  being  willing  to  advance  ^^^^^^^^f^^- 
420iL,  their  attorney  sent  his  clerk  over  to  inspect  the  pro-  ^  promissory 

security  for 
put,  and  a  mortgage  for  the  whole  of  the  adTances. — Sdd^  that  on  these  facts  there  was  no 
eiidenee,  as  to  any  part  of  the  42(V.,  of  an  implied  promise  by  the  defendant  to  pay  the 
plaintifb,  [so  as  to  support  an  action  for  money  lent. 

VOL.  IL--H.  &  C.  I  EXCH. 
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petty  and  to  obtain  the  title  deeds  from  Shaw ;  and  bebg 
satisfied  by  his  clerk's  report  as  to  the  value  of  the  property, 
and  having  himself  examined  the  title  deeds,  he  assented  on 
behalf  of  the  plaintifis  to  a  loan  of  420/.,  to  which  amount 
Shaw  agreed,  professedly  on  behalf  of  the  defendant  A 
draft  mortgage  was  accordingly  prepared  by  the  plaintiflb* 
attorney,  and  forwarded  to  Shaw,  by  whom  it  was  engrossed. 
On  the  16th  of  June  the  plaintiffs'  attorney  met  Shaw  by 
appointment  at  Stafford.  Shaw  produced  a  mortgage  deed, 
purporting  to  be  executed  by  the  defendant,  and  duly 
attested,  and  delivered  it  to  the  plaintifis'  attorney,  who 
thereupon  paid  the  sum  of  420L  into  Shaw*s  hands.  Pay- 
ment of  the  first  half  year's  interest  was  received  from  Shaw 
when  it  became  due.  Subsequently,  the  interest  having  fallen 
into  arrear,  the  plaintifis'  attorney  applied  by  letter  to  the 
defendant  for  payment.  The  defendant  wrote  in  reply 
stating  that  he  had  not  been  aware  that  Shaw  had  the 
money  from  the  plaintiffs ;  but  when  shewn  the  deed  he 
at  first  admitted  his  signature  to  be  genuine. 

The  defendant  was  examined  in  support  of  his  own  case, 
and  swore  that  he  had  never  signed  the  deed.  The  effect 
of  his  evidence  was  as  follows  :«*In  June,  1860,  he  instructed 
Shaw  to  raise  100/.  upon  the  security  of  his  property  at 
Denby,  and  for  this  purpose  entrusted  him  with  his  title 
deeds.  Shaw  afterw^irds  told  him  that  he  could  not  find 
anyone  to  make  the  proposed  advance,  and  offered  to  lend 
him  the  money  himself.  The  defendant,  between  the  months 
of  June  and  November,  1860,  received  various  sums  from 
Shaw  by  way  of  loan,  amounting  together  to  198/.,  and  to 
secure  these  sums,  and  a  balance  for  interest  and  costs,  he, 
in  November,  I860,  gave  Shaw  a  mortgage  on  his  property 
at  Denby  for  225/.  He  had  also,  previously  to  executing 
this  mortgage,  given  Shaw  his  promissory  note  as  to  one 
item  for  100/.     The  first  of  these  advances  was  made  on  the 
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28th  of  June ;  consequently  after  Shaw  had  received  the        1863. 

ifOL  from  the  plaintiflk.   The  defendant  never  heard  of  the 

plaintifis*  mortgage  deed  until  long  after  he  bad  received 

these  advances  from  Shaw.     His  admission  that  the  plain- 

tifi*  mortgage  was  genuine  arose  from  a  confusion  between 

that  document  and  Shaw's  mortgage.     Shaw,  who  bad  been 

tried  for  this  and  other  forgeries,  to  which  he  had  pleaded 

gailty,  corroborated  the  defendant's  evidence.  The  defend-^ 

ant's  account  of  the  circumstances  under  which  he  received 

the  198iL  was  also  borne  out  by  a  number  of  letters  which 

he  bad  received  from  Shaw  at  the  time  when  the  advances 

were  made. 

The  pidntifik'  counsel  contended  that,  even  if  the  jury 
believed  the  deed  to  be  a  forgery,  the  plaintiff  would  be  en- 
titled to  recover  either  the  money  which  actually  came  into 
the  hands  of  the  defendant,  or,  at  all  events,  to  recover  to 
the  extent  of  Shaw's  original  authority. 

His  Lordship  reserved  leave  to  move  to  enter  the  verdict 
for  the  plaintifis  on  the  counts  for  money  lent  for  100/.,  or 
for  so  much  more  as  the  Court  might  consider  the  plaintifis 
were  entitled  to  recover  on  that  count,  and  left  to  the  jury 
the  question  whether  the  deed  was  genuine  or  a  forgery. 
The  jury  found  a  verdict  for  the  defendant  upon  this 
question. 

Hayes,  Serjt.,  in  Michaelmas  Term,  obtained  a  rule  nisi 
to  enter  the  verdict  for  the  plaintiffs,  on  the  count  for  money 
lent,  for  198/.  or  98iL,  on  the  ground  that,  assuming  the 
mortgage  to  be  a  forgery,  the  defendant  was  liable  to  the 
plaintiffs  in  respect  of  the  loan  and  advance  of  the  money, 
at  all  events  to  the  extent  of  one  or  other  of  the  above 
sums. 

Moeaulay  and  Field  appeared  to  shew  cause ;  but  the 
Conri  called  upon 

I  2 
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Hayes,  Seijt,  and  WilU^  to  support  the  rule. — ^The  plain- 
tiffs are  entitled  to  recover  on  (he  count  for  money  lent  at 
least  to  the  extent  to  which  (he  defendant  originally  autho- 
rized Shaw  to  borrow.  It  will  be  convenient  first  to  examine 
the  nature  of  Shaw*8  authority,  and  afterwards  to  deal  with 
the  question  of  excess  in  the  amount  borrowed.  The  autho- 
rity to  raise  money  on  the  proposed  security  was  perfectly 
general  as  to  the  mode  in  which  it  was  to  be  raised,  and  it 
would  have  been  clearly  within  its  scope  to  borrow  on  de- 
posit of  the  title  deeds  a  sum  repayable  on  demand.  Now, 
the  advance  was  obtained,  by  means  of  this  general  authority, 
and,  there  being  no  valid  specialty  security,  the  law  will,  it 
is  submitted,  imply  a  promise  to  repay  on  request.  [A&r- 
/iVi,  B.  — The  advance  was  not  obtained  on  a  deposit 
of  title  deeds,  but  upon  a  forged  mortgage  security.]  The 
intervention  of  a  forged  security  cannot  alter  the  simple 
contract  rights  of  the  parties,  nor  can  it  be  material  that  bj 
the  terms  of  that  document  the  period  of  repayment  is 
deferred.  In  The  Bank  of  England  v.  Tomkins  (a),  it  was 
held  that  money  advance({  upon  forged  Exchequer  bills  might 
be  recovered  back  in  an  action  for  money  lent.  An  action 
in  the  same  form  was  held  to  be  maintainable,  in  Yates  v. 
Aston  (£),  to  recover  money  secured  by  a  mortgage  deed 
which  contained  no  covenant  for  repayment  of  the  sum  ad- 
vanced. [Wilde^  B. — Here,  in  point  of  fact,  Shaw  did  not 
borrow  at  all  for  the  defendant,  but  obtained  the  money  for 
himself.]  The  authority  with  which  he  was  invested  by  the 
defendant  enabled  him  to  impose  upon  the  plaintifliB  and  so 
to  obtain  the  money.  A  principal,  who  gives  an  authority 
to  his  agent  which  enables  him  to  defraud,  ought  to  suffer 

by  the  fraud,  rather  than  one  who  advances  money  on  the  faith 

« 

that  the  agent  pursues  his  authority.     The  case  of  Perry 
Yp  Attwood  (c)  illustrates  a  similar  principle.     Then,  with 

(n)  6  Jar.  347.  (h)  4  Q.  B.  182. 

(c)  2DeGex&  J.  21. 
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regard  to  the  excess  of  authority  in  the  amount  borrowed,  it 
is  clearly  severable.  The  rule  on  this  subject  is  thus  laid 
down  in  Paley  on  Principal  and  Agent,  p.  179,  citing  Co. 
Lit,  258,  b : — **  Where  a  man  doth  that  which  he  is  autho- 
rized and  more,  it  is  good  for  that  which  is  warranted,  and 
void  for  the  rest.**  And  the  following  illustration  of  the 
role  is  given  in  1  Bac.  Abr.,  «  Authority**  (C),  p.  436 : — 
'•  Where  an  attorney  has  authority  to  make  livery  of  White- 
acre,  and  makes  livery  of  Blackacre  and  Whiteacre,  there  is 
no  reason  that  what  he  hath  done  more  should  vitiate  what 
he  has  done  pursuant  to  his  power."  [^Bramwett,  B. — Sup- 
pose there  had  been  no  felony,  and  the  fraud  had  been 
immediately  discovered,  could  not  the  plaintiffs  have 
recovered  the  whole  420£  from  Shaw?]  They  might, 
DO  doubt,  have  elected  to  do  so.  On  the  other  hand,  it 
was  competent  for  them  to  elect  to  treat  lOOiL  as  a  loan 
to  the  defendant,  and  to  recover  the  residue  from  Shaw 
as  money  had  and  received.  It  is  said  that  in  this  view 
there  would  be  two  contracts.  But  that  is  not  so.  In 
such  a  case  the  action  for  money  had  and  received  does 
not  rest  upon  contract,  but  upon  the  ground  that  the  one 
party  has  wrongfully  got  possession  of  the  other*s  money. 
Bat  no  action  can  be  maintained  an  the  contract  itself  against 
one  who  contracts  merely  as  an  agent,  though  without 
authority  :  Notes  to  Thompson  v.  Davenport,  2  Smith's  Lead. 
Cas.,  p.  320.  The  doctrine  that  by  the  slightest  excess  of 
authority  on  the  part  of  an  agent  the  principal  is  altogether 
discharged,  is  unreasonable  and  opposed  to  the  authorities. 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  should 
be  discharged.  The  facts  of  the  case  are  these. — Abel,  the 
defendant,  employed  his  attorney,  Shaw,  to  borrow  for  him 
100^  upon  mortgage,  and  to  enable  Shaw  to  do  this  the 
defendant  gave  him  his  title  deeds.    Shaw,  having  forged  a 
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mortgage  deed  for  420/.,  obtained  that  sum  from  the  plaintiffs, 
and  gave  them  in  exchange  the  forged  deed.  He  then 
represented  to  the  defendant  that  there  was  a  diflBcalty  in 
procuring  the  advance,  and  thereupon  he  himself  lent  the 
defendant  certain  sums  of  money  as  his  own,  and,  to  secure 
these  advances,  the  defendant  gave  him  a  promissory  note 
and  afterwards  executed  a  genuine  mortgage  deed.  The 
question  is  whether,  in  addition  to  his  liability  upon  these 
securities,  the  law  will  imply  a  promise  by  the  defendant  to 
pay  the  plaintiffs  the  lOOL  which  Shaw  was  authorized  to 
raise.  It  is  true  that  in  an  action  for  money  had  and  received 
the  law  will  frequently  imply  a  promise,  where  the  circum- 
stances are  such  as  to  enable  the  Court  to  administer  a  form 
of  relief  which  partakes  of  an  equitable  character.  But  an 
action  for  money  lent  can  only  be  founded  upon  an  actual 
loan  of  money,  and  between  the  plaintiffs  and  the  defendant 
there  was  no  such  contract.  Shaw's  authority  was  to  raise 
money  upon  a  security  by  deed.  It  was  the  business  of  the 
plaintiffs  to  see  that  the  transaction  was  regular,  and  if  they 
had  done  so  no  loss  would  have  occurred.  The  facts  of 
this  case  are  not  such  as  to  support  an  action  for  money  lent- 

Martin,  B. — I  am  of  the  same  opinion.  The  plaintifis 
allege  that  the  defendant  is  indebted  to  them  to  the  extent 
of  100/.  upon  a  simple  contract.  And  if  so,  they  must  give 
evidence  of  it.  Now  the  evidence  is,  that  the  defendant, 
wishing  to  borrow  lOOL,  proposed  to  an  attorney  named 
Shaw  to  raise  it  for  him  by  way  of  mortgage,  and  gave  him 
his  title  deeds  for  that  purpose.  Shaw  applied  to  the  plain- 
tifls,  and  borrowed  from  them  420/.,  a  sum  exceeding  the 
amount  which  he  was  authorized  to  borrow  upon  mortgage 
by  320/.,  and  gave  to  the  plaintifis  a  document,  which  pur- 
ported to  be  a  valid  mortgage  deed,  but  which,  in  fact,  was 
not  signed  by  the  defendant     The  consequence  is  that  the 
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proposed  secarity  fails.  Moreoyer  there  is  no  evidence  of 
aoj  loan  by  the  plaintifis  to  the  defendant  upon  simple 
contract  The  defendant  gave  but  one  anthorityy  and  it 
was  not  pursued.  The  transaction  between  Shaw  and  the 
piaintiffi  cannot  be  scTered,  for  if  it  could  there  would 
be  two  contracts.  If  by  a  forced  construction  of  the  con« 
tract  the  Coort  were  to  hold  this  action  niMntainable,  it 
woold  be  roost  unjust  to  the  defendant,  who,  having  no 
answer  to  an  action  on  the  securities  which  he  gave  Shaw, 
would  thus  be  compelled  to  pay  this  money  twice  over. 
The  case,  in  my  opinion,  is  clear. 

Bramwell,  B. — I  am  also  of  opinion  that  this  rule  should 
be  discharged.  The  original  transaction  is  clearly  insuffi- 
cient to  establish  the  defendant's  liability.  The  defendant 
never  authorized  Shaw  to  do  that  which  he  did,  viz. 
borrow  on  a  forged  deed*  It  is  argued,  however,  that  it 
was  within  the  scope  of  Shaw's  authority  to  borrow  without 
the  execution  of  any  deed,  to  the  extent  of  100/.,  and 
that  the  borrowing  more  than  100/.,  and  giving  a  forged 
mortgage  deed,  was  a  mere  excess  of  authority.  It  may  be 
difficult  to  draw  the  litie  between  cases  in  which  there 
has  been  an  excess  of  an  authority  which  has  been  partly 
pursued,  and  cases  where  there  has  been  an  assumption  of 
an  authority  of  a  different  character.  Thus,  if  a  builder 
who  is  authorized  to  construct  a  bridge  with  three  arches 
constructs  it  with  five,  the  authority  is  not  in  such  a  case 
pursued  at  all.  But  in  the  instance  which  has  been  quoted, 
where  the  authority  is  to  make  livery  of  Whiteacre,  and 
livery  is  made  of  Blackacre  as  well  as  Whiteacre,  the  autho- 
rity as  to  Whiteacre  is  strictly  pursued.  In  the  present  case, 
however,  I  do  not  Jhink  that  the  transaction  is  one  which 
can  be  thus  severed. 

Another  argument  which  was  used  was  that  the  transac* 


119 


120  EXCHEQUER  BSF0RT8. 

1863.  ^^OQ  might  be  rendered  complete  by  the  fact  that  the 
money  afterwards  came  into  the  hands  of  the  defendant 
And  I  am  disposed  to  think  that  if  after  Shaw  had  obtained 
the  420/.  he  had  taken  100/.  to  the  defendant,  and  stated 
that  he  had  borrowed  it  from  the  plaintiffs  for  him,  it 
would  then  have  been  in  the  option  of  the  plaintifls  to 
adopt  the  transaction,  and  this  action  might  have  been 
maintained.  But  that  was  not  the  case.  The  defendant 
supposed  that  he  was  borrowing,  not  from  the  plaintiffs^ 
but  from  Shaw,  and  he  ultimately  gave  security  to  Shaw 
for  the  sums  advanced.  Whether,  therefore,  the  original 
transaction  be  regarded  or  the  ultimate  result,  the  plaintiffs' 
case  appears  to  me  in  every  point  of  view  to  fail.  Upon 
these  grounds  I  am  of  opinion  that  the  defendant  is  entided 
to  judgment* 

Wilde,  B. — I  was  not  present  during  the  whole  ailment, 
but  so  far  as  I  have  heard  it  I  am  of  the  same  opinion.  To 
A  certain  extent  I  accede  to  Mr.  Wills*  argument.  There 
are,  I  think,  many  cases  in  which  an  agent  may  bind  bis 
principal,  although  he  exceeds  the  definite  authority  which 
has  been  given  to  him,  especially  where  the  principal  has 
furnished  him  with  documents  which  are  apparently  vouchers 
of  his  authority.  But  the  difficulty  consists  in  applying 
the  principle,  for  which  the  plaintiffs'  counsel  contend,  to 
the  facts  of  this  case.  There  is  throughout  the  transac- 
tion an  absence  of  evidence  from  which  the  law  will  imply 
a  loan  by  the  plaintiffs  to  the  defendant.  The  result  of 
the  first  part  of  the  transaction  was,  that  Shaw  having  got 
certain  documents  into  his  possession  by  means  of  a  fraudu- 
lent deed  obtained  money  for  himselC  Thus  independently 
of  the  technical  objection  that  this,  being  a  mortgage  trans* 
action,  could  not  form  the  subject  of  an  implied  proniisei 
it  was  a  transaction  in  which  Shaw  did  not  borrow  for  the 
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defeDdant  at  alL  Then,  in  the  final  result,  the  money  which 
the  defendant  receiTed,  he  received,  not  as  the  money  of  the 
plaintiflk,  but  from  Shaw  himself,  and  he  gave  Shaw  security 
for  it.  I  am  therefore  of  opinion  that  the  rule  should  be 
discharged. 

Rule  discharged. 


Hill  o.  Tupfeil  Hoy  1. 

Declaration— For  that,  before  and  at  the  time  of  ^  ^«*-    , 

'  ponted  canal 

the  committing  by  the  defendant  of  the  grievances  herein-  Companj  by 

deed  granted 

after  mentioned,  the  plaintiff  was  entitled.  tQ»  and  had  and  to  the  plaintiff 

the  sole  and 

was  possessed  of,  *bf  rqIp  ^tiH  ^-roltiBw^  ^ight^pr/i^^^FtZ.^^  exdusiTeriftht 
put  or  use  boats  on  a  certain  canal,  called  the  Basingstoke  ^tt^g^r' 
Canal,  for  the  purposes  of  pleasure  and  to  let  the  same  ^Mts^r^T 
boats  for  hire  on  the  said  canal  for  the  purposes  of  pleasure.  ^^J^^jg^ 
Yet  the  plaintiff  says  that,  whilst  he  was  so  entitled  and  ^*  ^^  8™* 

^  'f  '  did  not  create 

possessed  as  aforesaid,  the   defendant,  well  knowing  the  such  an  estate 

^  ...      or  interest  in 

premises,  wrongfully  and  unjustly  disturbed  the  plaintiff  in  the  plaintiff 

1  .  1       .  i*  1  •        •  <■    •  1  i-i_  as  to  enable 

tne  possession,  use  and  enjoyment  of  his  said  nght  or  iit)erty,  him  to  main- 
by  wrongfully  and  unjustly  putting  and  using,  and  causing  ^  ),ig  ^^^ 
to  be  put  and  used,  divers  boats  on  the  said  canal  for  the  ^^^*J3w 
purposes  of  pleasure,  and  by  letting  boats  on  the  said  canal  ^j^|^^^|y. 
for  hire,  and  otherwise  for  the  purposes  of  pleasure.     By  putting  and 

,     ,  using  pleasure 

ineans  of  which  said  premises  the  plaintiff  was  not  only  boats  for  hire 

on  the  canaL 
greatly  disturbed  in  the  use,  enjoyment  and  possession  of  his 

s^d  right  and  liberty,  but  has  also  lost  great  gains  and  pro- 
fits which  he  ought  and  otherwise  would  have  acquired  from 
the  sole  and  exclusive  possession,  use  and  enjoyment  of  bis 
said  right  or  liberty,  and  was  otherwise  greatly  aggrieved 
and  prejudiced. 
Pleas. — First:  not  guilty.    Secondly:  that  the  plaintiff 
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1868,        ^^  ^^^  entitled  to,  nor  had  he,  nor  was  he  potfigfiffiPf^  ^^  the 

^^■^^^■^^      sole  and  exclusive  right  or  liberty  to  put  or  use  boats  on  the 

9.  said  canal  for  the  purposes  of  pleasure,  nor  to  let  the  said 

boats  for  hire  on  the  said  canal  for  the  purposes  of  pleasure 

as  alleged. — Issues  thereon. 

At  the  trial,  before  Bramwell,  B.,  at  the  Ix)ndon  Sittings, 
after  last  Hilary  Term,  the  following  facts  appeared:— 
Under  the  18  Geo.  3,  c.  75,  the  Company  of  Proprietors  of 
the  Basingstoke  Canal  Navigation  were  incorporated  with 
perpetual  succession  and  a  common  seal,  for  the  purpose  of 
making  and  maintaining  a  navigable  canal  from  the  town  of 
Basingstoke,  in  the  county  of  Southampton,  to  communicate 
with  the  river  Wey  in  the  parish  of  Chertsey,  in  the  county 
of  Surrey.  The  lands  purchased  by  the  company  of  pro- 
prietors, under  their  parliamentary  powers,  were  by  the  Act 
vested  in  the  Company. 

By  the  100th  section  of  the  Act  it  is  enacted :  **  That  it 
shall  and  may  be  lawful  for  the  owners  and  occupiers  of 
any  lands  or  grounds  adjoining  to  the  said  canal,  to  tueufon 
the  said  canal  any  pkasure  boat  or  boats,  or  any  other  boat 
or  boats,  for  the  purpose  of  husbandry  only,  or  for  convey- 
ing cattle  from  one  farm,  or  part  of  a  farm  or  lands,  to  any 
other  farm  or  lands  of  the  same  owner  or  occupier,  without 
interruption  firom  the  said  Company  of  proprietors,  their 
successors  or  assigns,  agent  or  agents,  and  without  pajiug 
any  rate  or  duty  for  the  same ;  and  so  eu  such  boat  or  boats 
be  not  above  seven  feet  in  breadth,  and  do  not  pass  through 
any  lock  to  be  made  on  the  said  navigation,  without  the  con- 
sent  of  the  said  company  of  proprietors,  their  successors 
or  assigns,  or  be  employed  for  carrying  any  goods^  wares  or 
merchandize  to  market  or  for  sale,  or  any  person  or  persons 
for  hire ;  and  so  as  the  same  shall  not  obstruct  or  prejudice 
the  said  navigation,  or  the  towing  paths,  or  obstruct  any 
boats  passing  upon  the  said  navigation  liable  to  pay  the  rates 
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or  duties  aforesaid ;  and  the  owner  of  all  such  pleasure  boats, 
or  other  boats,  shall,  in  his  own  lands  or  grounds^  make  con- 
yenient  places  for  such  boats  to  lie  in,  and  shall  not  suffer 
them  to  be  moored  or  remain  upon  the  said  canal/' 

The  defendant  was  the  landlord  of  an  inn  at  Aldershot 
adjoining  the  canal,  and  his  premises  abutted  on  the  canal 
bank.  The  plaintiff,  who  was  a  boat  proprietor,  also  occu- 
pied  premises  at  Aldershot  on  the  bank  of  the  canal,  which 
he  l)eld  under  a  demise  from  the  company  of  proprietors, 
and  by  virtue  of  the  demise  claimed  the  j^xclusiye  right  of 
letting  out  pleasure  boats  for  hire  upon  the  canal^  which  was 
the  right  the  defendant  was  alleged  to  have  dbturbed. 

The  lease  under  which  the  plaintiff  claimed  this  right 
was  dated  the  29th  of  December,  1860,  and  by  it,  in  con- 
sideration of  the  rents^  covenants  and  agreements  therein 
contained,  the  said  company  of  proprietors  demised  to  the 
plaintiff,  under  their  common  seal,  for  the  term  of  seven 
years  from  the  24th  of  June,  1860,  at  the  yearly  rent  of 
25/., ''  All  that  piece  or  parcel  of  land  containing  nineteen 
poles  or  thereabouts,  adjoining  Aldershot  wharf,  situate  in 
the  parish  of  Aldershot  aforesaid,  and  the  wooden  cottage 
or  tenement,  boathouse,  and  all  other  erections  now  or  here* 
after  beit^  or  standing  thereon,  &c.*'  (describing  the  premises 
by  boundaries,  and  by  reference  to  a  plan), ''  together  with 
the  appurtenances  to  the  same  premises  belonging;  And 
olto  the  sole  and  exclusive  right  or  liberty  to  put  or  use  boats 
on  the  said  canal,  and  let  the  same  for  hire  for  the  purposes  of 
pleasure  only/*  The  lease  contained  various  covenants 
turned  with  the  object  of  preventing  any  interference  by 
the  plaintiff's  pleasure  boats  with  the  navigation  of  the 
canal,  and  a  proviso  for  re-entry  for  any  breach  of  the  cove- 
luuits. 

The  evidence  of  the  defendant  was  at  variance  with  that 
^uced  on  behalf  of  the  plaintiff  upon  the  question  whether 


ISS 


124  EXCHEQUER  REPORTS. 

1863.  ^^^  defendant  had  ever  let  out  boats  upon  the  canal  for 
hire,  in  the  sense  of  a  direct  money  payment.  The 
defendant  did  not  deny  that  he  kept  pleasure  boats,  and 
used  them  upon  the  canal,  but  stated  that  he  kept  them  for 
the  use  of  his  family;  he  admitted,  however,  that  gentle- 
men had  come  from  time  to  time  to  his  inn  and  used  these 
boats  for  fishing  and  bathing. 

The  learned  Judge  reserved  leave  to  move  to  enter  a 
nonsuit  or  verdict  for  the  defendant,  and  left  to  the  jury 
the  question  whether  the  defendant  had  obtained  any 
pecuniary  advantage  from  the  boats.  The  jury  found  a 
verdict  for  the  plaintiff;  damages,  a  farthing. 

Hancey  on  a  former  day  in  this  Term,  obtained  a  rule 
nisi  to  enter  a  nonsuit  or  verdict  for  the  defendant  on  the 
ground,  first,  that  the  Company  of  Proprietors  of  the 
Basingstoke  Canal  Navigation  had  no  power  to  grant  the 
exclusive  right  claimed;  secondly,  that,  if  the  grant  were 
good,  the  action  would  not  lie  by  the  plaintiff  against  the 
defendant  for  the  alleged  infringement  of  the  right:  or  for 
a  new  trial  on  the  ground  of  misdirection  by  the  Judge 
in  directing  the  jury  that  the  defendant  was  liable  if  be 
obtained  any  pecuniary  advantage  from  the  boats. 

Garth  and  Holl  shewed  cause  (April  29  and  May  1).— 
The  plaintiff's  right  having  been  infringed,  an  action  lies 
for  the  infringement.  The  action  is  not  without  anali^* 
The  grantee  or  lessee  of  a  several  fishery,  or  of  a  right  of 
turbary,  or  other  profit  &  prendre,  may  sue  for  a  disturb- 
ance of  his  right.  Here,  too,  the  right  claimed  is  one  uf 
profit<«  \The  circumstance  that  the  Company  of  Proprietors 
can  sue  in  trespass  is  no  reason  for  holding  that  the  plaintiff 
has  not  also  his  right  of  action.  The  two  causes  of  action 
are  distinct,  and  the  damage  sustained  is  different  Tbe 
right  of  the  lord  of  a  manor  to  sue  for  a  trespass  is  no 
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impedimeDt  to  the  right  of  a  commoner  to  sue  for  a       1863. 
simultaneous  distarbance  of  bis  common.     [^Martin,  B. —      '^^^^ 
The  plaintiff  b  setting  up  a  right  of  a  perfectly  novel  *• 

character.  In  Keppel  v.  Bailey  (a)  Lord  Brougham  said: 
"Here  are  certain  known  incidents  to  property  and  its 
eDJoyment;  among  others  certain  borthens  wherewith  it 
may  be  affected,  or  rights  which  may  be  created  and 
enjoyed  over  it  by  parties  other  than  the  owner;  all  which 
incidents  are  recognized  by  the  law.  ....  Bat  it  must 
not,  therefore,  be  supposed  that  incidents  of  a  novel  kind 
can  be  devised  and  attached  to  property  at  the  fancy  or 
caprice  of  any  owner  ;  .  •  .  •  great  detriment  would  arise, 
and  much  confusion  of  rights,  if  parties  were  allowed  to 
invent  new  modes  of  holding  and  enjoying  real  property, 
and  to  impress  upon  their  lands  and  tenements  a  peculiar 
character.'^  The  question  here  raised  is  not,  as  in  Keppel  v. 
BaUey^  whether  the  owner  of  land  can  burthen  it  in  the 
hands  of  future  owners  by  the  creation  of  novel  rights. 
Nor  is  it  necessary  to  contend  that  the  plaintiff  has  an 
interest  which  he  can  assign  without  the  assent  of  the 
company  of  proprietors.  It  is  suflBcient  if  he  has  such  an 
interest  as  will  enable  him,  as  against  a  wrong-doer,  to 
maintain  an  action.  In  Whalty  v.  Lahig  {b)  the  question 
was  much  discussed,  whejther  a  mere  licensee  of  water  was 
not  entitled  to  maintain  an  action  against  any  person  by 
whom  the  water  was  polluted.  Here  the  plaintiff  was  in 
the  exercise  and  enjoyment  of  an  exclusive  right,  given  to 
bim  by  the  express  terms  of  the  demise.  If  the  right  con- 
ferred on  the  plaintiff  had  been  the  exclusive  use  of  the 
grand  stand  at  a  race,  or  of  seats  at  a  window  during  a 
procession,  he  might,  it  is  submitted,  maintain  an  action 
agunst  a  mere  intruder.     [^BramweU,  B. — Suppose  that,  in 

(a)  2  Myl.  k  K.  535. 

Ih)  2  H.  &  N.  476 ;  in  error,  3  H.  &  N.  675. 901. 
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1863.     ■  the  demise  to  the  plaintiff  power  had  been  reserved  to 
confer  similar  rights  on  nine  other  persons,  and  such  rights 
had  subsequently  been  conferred,  could  each  of  the  ten 
maintain  an  action  for  an  infringement  of  his  right  ?]  There, 
by  the  hypothesis,  the  right  would  not  be  exclusive.     Some 
limitation  may  be  necessary  to  prevent  the  creation  of 
innumerable  rights.     But  the  use  of  water  is  a  right  well 
known  and  recognized.    The  claim  of  the  plaintiff  is  to 
the  exclusive  use  of  water,  or  of  land  covered  with  water, 
for  a  particular  purpose :    the  nature  of  the  purpose  can 
be  no  criterion  of  the  existence  of  the  right.     [i%/bcA, 
C.   B. — If   the    plaintiff's  contention  were  correct,  the 
number  and  variety  of  rights  which  might  thus  be  created 
over  land  for  a  particular  purpose  would  be  infinite.     The 
whole  question   depends  on  whether  a  new  species  of 
property  can  be  created,  or  whether  the  alleged  right 
merely  exists  in  covenant]    In  Bastock  v.  The  North  Staf- 
fordshire Railway  Company  (a),  the  opinions  of  the  majority 
of  the  Court  proceeded  on  the  ground  that  the  Company 
was  created  for  a  specific  purpose,  and  was  authorized  io 
take  and  use  lands  for  that  purpose  only.     [Martin^  B., 
referred  to  Ackroyd  v.  Smith  (b),]    There  the  owner  and 
occupier  of  land  claimed  a  right  of  way  for  purposes 
wholly  unconnected  with  the  use  and  enjoyment   of  the 
land.     A  grant  by  deed  to  a  person,  his  heirs  and  assigns, 
of  free  liberty  to  hunt,  fish,  and  fowl  upon  certain  land,  is 
not  a  mere  personal  licence  of  pleasure,  but  a  grant  of  a 
profit  a  prendre:   Wickham  v.  Hawker {c).     Here  there 
was  a  grant  by  deed  to  the  plaintiff  of  the  exclusive  right 
to  use  the  water  with  pleasure  boats  for  his  profit,  and 
that  being  a  right  coupled  with  an  interest  entitled  him  to 
maintain  an  action  against  any  person  who  infringed  his 

(a)  4  £.  &  B.  799.  (6)  10  C.  B.  164. 

(c)  7  M.  &  W.  63. 
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right  fPaody.  Leadbitier  (a)  merely  decided  that  the  right 
to  come  and  remain  for  some  time  on  the  land  of  another 
can  be  granted  by  deed  only ;  and  that  a  mere  personal 
licence  to  do  so,  though  money  be  paid  for  it,  is  revocable 
at  any  time  without  paying  back  the  money.  This  is  an 
incorporeal  hereditament  of  a  similar  nature  to  the  right 
to  dig  turves,  or  the  liberty  of  hunting  oyer  the  land  of 
another,  or  fishing  in  his  water. 

Bernard  (with  whom  was  Montagu  Chambers  and  Hance)^ 
appeared  in  support  of  the  rule,  but  was  not  called  upon  to 
aigue. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule  must 
be  absolute  to  enter  the  verdict  for  the  defendant  on  the 
second  plea.  After  the  very  full  argument  which  has  taken 
place,  I  do  not  think  it  necessary  to  assign  any  other  reason 
for  oar  decision,  than  that  the  case  of  Ackroyd  v.  Smith  {b) 
expressly  decided  that  it  is  not  competent  to  create  rights 
nnconoected  with  the  use  and  enjoyment  of  land,  and  annex 
them  to  it  so  as  to  constitute  a  property  in  the  grantee.  This 
grant  merely  operates  as  a  licence  or  covenant  on  the  part 
of  the  grantors,  and  is  binding  on  them  as  between  them- 
selves and  the  grantee,  but  gives  him  no  right  of  action  in 
his  own  name  for  any  iniringement  of  the  supposed  exclu- 
sive right.  It  is  argued  that,  as  the  owner  of  an  estate  may 
grant  a  right  to  cut  turves,  or  to  fish  or  hunt,  there  is  no 
leason  why  he  may  not  grant  such  a  right  as  that  now 
claimed  by  the  plaintiff.  The  answer  is,  that  the  law  will 
Dot  allow  it.  So  the  law  will  not  permit  the  owner  of 
an  estate  to  grant  it  alternately  to  his  heirs  male  and  heirs 
female.  A  new  species  of  incorporeal  hereditament  cann6t 
he  created  at  the  will  and  pleasure  of  the  owner  of  property ; 

(ff)  13  M.  &  W.  838.  (c)  10  C.  B.  164. 
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but  he  tnust  be  content  to  accept  the  estate  and  the  right 
to  dispose  of  it  subject  to  the  law  as  settled  by  decisioDS  or 
controlled  by  act  of  parliament  A  grantor  may  bind  him- 
self by  covenant  to  allow  any  right  he  pleases  over  his  pro- 
perty, but  he  cannot  annex  to  it  a  new  incident,  so  as  to 
enable  the  grantee  to  sue  in  his  own  name  for  an  infringe- 
ment of  such  a  limited  right  as  that  now  claimed. 

Martin,  6. — I  am  of  the  same  opinion.  This  grant  is 
perfectly  valid  as  between  the  plaintiff  and  the  canal  Com- 
pany ;  but  in  order  to  support  this  action,  the  plaintiff  must 
establish  that  such  an  estate  or  interest  vested  in  him  that 
the  act  of  the  defendant  amounted  to  an  eviction.  None 
of  the  cases  cited  are  at  all  analogous  to  this,  and  some 
authority  must  be  produced  before  we  can  hold  that  such  a 
right  can  be  created;  To  admit  the  right  would  lead  to 
the  creation  of  an  infinite  variety  of  interests  in  land,  and 
an  indefinite  increase  of  possible  estates.  The  only  conse- 
quence is  that,  as  between  the  plaintiff  and  the  canal  Com- 
pany, he  has  a  perfect  right  to  enjoy  the  advantage  of  the 
covenant  or  contract;  and,  if  he  has  been  disturbed  in  the 
enjoyment  of  it,  he  must  obtain  the  permission  of  the  canal 
Company  to  sue  in  their  name.  The  judgment  of  the 
Court  of  Common  Pleas  in  Achroyd  v.  Smith  (a),  and  of 
Lord  Brougham^  C,  in  Keppell  v.  Bailey  {b\  are,  in  the 
absence  of  any  case  to  the  contrary,  ample  authority  for 
our  present  decision* 

Brahwell,  B. — I  am  of  the  same  opinion.  I  will  only 
add,  that  the  defendant  cannot  have  the  verdict  entered  for 
him  on  the  plea  of  not  guilty,  for  no  leave  was  reserved  at 
the  trial;  and  the  defendant  could  only  succeed  on  that 
issue  by  obtaining  a  new  trial  on  the  ground  of  misdirection, 
(a)  10  C.  B.  164.  (6)  2  Myl.  &  K.  617.  536. 
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The  role  rnnst  therelbre  be  abflolate  to  enter  the  verdict  for 
the  defendant  on  the  second  plea»  unless  the  plaintiff  elects 
^  to  be  nonsuited^  but  as  he  can  neyer  mske  abetter  case,  the 
better  course  would  be  to  enter  the  verdict  for  the  defendant 
on  the  second  plea. 

Rule  absolute  accordingly* 


l)uCKWO]tTH  V.  EWART.  -*%  ^ 

UECLARATION. — For  that  by  a  certain   indenture  B.,th©  owner 

1   1         1  i     1  o^  building 

sealed  and  made  by  the  defendant^  and  bearing  date  the  land  upon 
23rd  day  of  June,  1860,  between  W.  Sharp  and  J.  Wil-  ^J^^m"^ 
liams  of  the  firet  part,  C.  Willett  of  the  second  part,  J.  J^V&3^ 
Bigham  of  the  third  part,  E.  Turner  of  the  fourth  part,  ^^^^^ 
The  Liverpool  Adelphi  Loan  and  Discount  Company  of  4300/.,  with  a 

*  •  *      ^  power  of  sale 

the  fifth  part,  E.   Ratledge  and  H.  Ratledge  of  the  sixth  m  defaolt  of 

part,  the  defendant  of  the  seventh  part,  M.  Wilson  of  the  secondly/ to 

eighth  part,  L  Jones  and  J.  Conway  of  the  ninth  part,  the  for  350/.,  and 

plaintiff  of  the  tenth  part,  and  F.  Homer  of  the  eleventh  ^^^ 

part:  after  sUting  therein,  amongst  other  things,  certain  f^^^^^^ 

claims  of  the  said  parties  of  the  first,  second,  third,  fourth  "^«-  j^iiu 

to  proceed 
vitii  the  bmlding,  by  indentme,  to  which  he,  the  Building  Society,  the  defendant,  and  othei^ 
iDortga^ees  were  parties,  the  premises  were  conTeyed  to  the  plaintiff  in  fee,  discharged  from 
all  eqmty  of  redemption,  but  subject  to  the  mortgage  of  the  !miilding  Society,  in  trust,  in  YaA 
<)i>cretion  to  sell  tne  same,  and  out  of  the  proceeds  to  pay,  first  expenses ;  secondly,  thd 


ntdeature.  The  defendant  coyenanted  that  he  would  execute  all  assurances,  reasonably 
fB^jiiired^  for  enabling  the  plaintiff  to  execute  the  trusts  of  the  indenture.  The  plaintiff 
had  made  adyances  to  the  extent  of  1 150^.  He  had  also  arranged  with  the  Building  Society 
to  accept  4100/.  in  satisfaction  of  their  claim ;  and  he  had  contracted  for  a  loan  of  5000^.  on 
Buirtgage  of  the  premises.  The  mortgage  deed  was  prepared  and  all  parties  attended,  when 
the  defendant  refused  to  execute  it  unless  he  was  paid  his  debt  of  350/.,  and  in  consequence 
^e  Building  Society  sold  the  premises  for  4510/.,  which  was  not  more  than  sufficient  to  pay 
theip  mortgage  and  expenses. 

Edd^  that  the  plaintiff  was  only  entitled  to  recoyer  as  damages  the  costs  of  the  abortlyd 
Mortgage :  Per  Pollock,  C.  B.,  and  Bramwell,  B. 

Per  Martin,  B.,  that  the  plaintiff  was  entitled  to  recoyer,  in  addition  to  the  costs  of  the 
*hoitiye  mortgage,  the  difference  between  5000/.  and  the  yalue  of  the  land  as  building  land ; 
«  at  an  eyents  9G0i.,  the  residue  of  the  5000/.  after  paying  4100/.  to  the  Building  Society. 

VOL.  n. — H.  &  C.  K  EXGH. 
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and  fifth  parts  to  the  sam  of  '270/.,  with  interest  thereon, 
charged  upon  certain  premise  the  property  of  the  said  E. 
Ratledge  and  H.  Ratledge,  and  which  were  assigned  unto  the 
plaintiff  by  the  said  indenture  as  after  mentioned ;  and  stating 
a  certain  mortgage,  dated  the  14th  day  of  December,  1859, 
made  by  the  said  E.  and  H.  Ratledge  to  certain  trustees  of 
the  Permanent  Benefit  Building  Society,  of  the  said  premises 
for  securing  the  sum  of  4300/.  with  interest,  and  other  mat- 
ters ;  and  a  certain  mortgage  dated  the  15th  day  of  Decem- 
ber, 1859,  made  by  the  said  E.  and  H.  Ratledge,  to  the 
defendant  of  the  said  premises  for  securing  the  sum  of 
350/.  and  interest ;  and  a  certain  mortgage,  dated  the  16th 
day  of  December,  1859,  made  by  the  said  E.  and  H.  Rat- 
ledge to  the  said  M.  Wilson  of  the  said  premises,  for  secu- 
ring the  sum  of  lOOil  and  interest;  and  a  certain  mortgage, 
dated  the  same  day,  made  by  E.  and  H.  Ratledge  to  the 
said  I.  Jones  and  J.  Conway,  of  the  said  premises,  for 
securing  the  sum  of  135/.  and  interest;  and  that  a  ques- 
tion had  arisen  as  to  whether  the  said  parties  of  the  first, 
second,  third,  fourth  and  fifth  parts,  were  or  were  not  bound 
to  postpone  their  said  claims  to  the  said  indentures  or  mort- 
gages respectively :  and  stating  that  the  said  E.  and  E 
Ratledge  were  indebted  to  the  plaintiff  in  divers  sums  of 
money,  and  that  the  plaintiff  had  agreed  to  pay  off  the 
monies  due  to  the  said  parties  of  the  first,  second,  third) 
fourth  and  fifth  parts;  and  also  stating  that  the  siud  R  an^ 
H.  Ratledge  being  unable  to  complete  the  buildings  and 
improvements  which  had  been  commenced  by  them  upon 
the  said  premises,  it  was  agreed  by  the  said  parties  to  the 
said  indenture  of  the  sixth,  seventh,  eighth,  ninth,  and  tenth 
parts  respectively  that  that  indenture  should  be  made ;  and 
in  consideration  that  the  plaintiff  then  paid  to  the  said 
parties  of  the  said  first,  second,  third,  fourth,  and  fifth 
parts  the  amount  of  their  said  claims  respectively,  and  for 
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tlie  Other  ooosiderarions  therein  mentioDed,  the  said  premises 
were  by  the  said  indenture  conveyed  unto  and  to  the  use  of 
the  plaintiff^  his  heirs  and  assignsj  dischai^ged  finom  all  equity 
of  redemption,  as  in  the  said  indenture  mentioned,  but  sub 
ject  to  the  said  indenture  of  the  I4th  day  of  December,  1869, 
and  to  the  payment  of  the  monies  intended  to  be  thereby 
secured:  Upon  trust  that  the  plaintiff  should  at  his  discre- 
tion sell  the  said  premises,  and  out  of  the  monies  which 
shoald  arise  from  any  such  sale  as  aforesaid,  and  by  and  out 
of  the  rents  and  profits  of  the  said  premises  until  the  same 
should  have  been  sold,  in  the  first  place  pay  the  expenses 
incarred  in  and  about  the  obtaining  and  executing  of  those 
presents  and  relating  thereto,  and  in  and  about  the  same 
sale,  and  then  pay  off  aU  the  monies  intended  to  be  secured 
by  the  sffld  indenture  of  the  14th  day  of  December,  1859, 
and  which  should  not  then  have  been  paid ;  and  in  the  next 
place  pay  all  the  principal  monies  and  interest  which  should 
be  due  to  the  defendant  upon  the  security  of  the  said  inden- 
tore  of  the  15th  day  of  December,  1859 ;  and  in  the  next 
place  pay  all  the  principal  monies  and  interest  which  should 
be  due  in  respect  of  the  sidd  advances  so  made  by  the 
plaintiff  as  aforesaid  to  pay  off  the  said  parties  thereto  of  the 
first,  second,  third,  fourth,  and  fifth  parts,  and  all  and 
singular  the  monies,  costs,  charges,  and  expenses  which 
might  be  paid,  expended,  or  incurred  by  the  plaintiff  in 
relation  to  a  certain  transfer  therein  referred  to,  or  in  or 
about  the  trusts  or  powers  of  the  said  indenture ;  and  in 
the  next  place  should  pay  all  the  principal  monies  and 
interest  whieh  should  be  due  upon  the  securities  of  the 
said  indentures  of  the  16th  day  of  December,  1859,  respec- 
ti?ely,  in  the  order  and  according  to  the  priority  of  the 
execution  of  the  same  indentures  respectively ;  and,  lastly, 
pay  the  surplus  (if  any)  of  the  said  monies  so  to  arise  as 
aforesaid  to  the  said  E.  Batledge  and  H.  Ratledge,  their 
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1863.        executors,  &c,  in  equal  shares.     And  it  was  by  the  said 
DuoKwoETH    ^"^^'^tur®  provided  that  it  should  be  lawful  for  the  plaintiff 
^'  to  enter  into  possession  of  the  said  premises^  and  to  finish 

any  buildings  which  might  be  in  the  course  of  erection 
thereon,  and  also  to  erect  any  such  other  messuages,  shops, 
or  buildings  as  he  should  think  fit,  and  to  do  all  such  things 
with  respect  to  the  said  premises  as  he  or  they  should  think 
expedient ;  and  that  the  monies  expended  by  the  plaintiff 
for  the  purposes  aforesaid,  or  any  of  them,  together  with 
interest  on  the  same  at  the  rate  of  5/.  per  cent,  per  annum, 
should  be  a  charge  upon  the  said  premises.    And  in  the  said 
indenture  it  was  by  the  parties  thereto  of  the  sixth,  seventh, 
eighth,  and  ninth  parts  respectively  declared  that  it  should  be 
lawful  for  the  plaintiff  to  raise  any  money  not  exceeding  id 
the  whole  the  sum  of  5000L  which  should  be  required  for 
carrying  into  effect  any  of  the  trusts  or  powers  of  the  said 
indenture  of  mortgage  of  all  or  any  of  the  said  premises, 
and  for  the  purposes  aforesaid,  or  any  of  them,  to  execute 
and  do  all  such  assurances  and  things  as  the  plaintiff  should 
think  fit,  and  any  such  mortgage  should  have  priority  over 
all  the  indentures  of  mortgage  except  the  said  indenture  of 
the  14th  day  of  December,  1859.     And  by  the  same  inden- 
ture the  defendant  covenanted  with  the  plaintiff,  that  the 
defendant  would  execute  and  do  all  such   assurances  and 
things  for  enabling  the  plaintiff  the  better  to  execute  the 
said  trusts  for  sale  and  other  the  trusts  and  powers  of  the 
said   indenture  as   by  the  plaintiff  should  be    reasonably 
required,  and  would  postpone  his  said  mortgage  security 
intended  to  be  made  by  the  said  indenture,  and  to  any 
mortgage  which  might  be  created  in  exercise  of  the  power 
in  the  said  indenture  contained  and  hereinbefore  referred 
to. — Averments:  that  after  the  execution  of  the  said  inden- 
ture the  plaintiff,  in  performance  of  the  said  trusts,  caused 
to  be  finished  the  said  buildings  upon  the  said  premises, 
and  in  so  doing  and  otherwise  about  the  said  trusts,  neces- 
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strilj  expended  divera  laige  soois  of  mooej ;  and  for  the        1863. 
Norther  performance  of  the  said  trusts  and  powers  it  became 
sod  was  expedient  and  necessary  to  raise  by  mortgage  of 
the  sud  premises  and  buildings  a  large  sum,  to  wit,  the  sam 
of  50001^  and  cerUun  persons,  to  wit,  Messrs.  Woodruff  & 
Ford  were  ready  to  advance  the  same  on  mortgage,  and  for 
the  completion  of  the  said  mortgage  it  became  and  was 
ii^cesBary,  and  the  plaintiff  reasonably  required,  that  a  cer- 
tain deed  of  mortgage,   being  an  assurance  within   the 
meaning  of  the  said  covenant,  should  be  executed,  and  that 
the  defendant  among  others  should  be  a  party  to  and  execute 
the  same  and  postpone  his  said  security  to  the  security  and 
mortage  so  to  be  made :  that  before  this  suit  the  plainuff 
reasonably  required  the  defendant  to  be  a  party  to  and 
execute  the  same ;  and  all  conditions  were  performed  and 
all  things  happened  and  all  times  elapsed  necessary  to 
entitle  the  plaintiff  to  a  performance  by  the  defendant  of 
his  said  covenant  and  to  maintain  this  action. — Breach : 
yet  the  defendant  did  not  nor  would,  but  altogether  fidled 
and  refosed  to  be  a  party  to  or  execute  the  said  deed  of 
mortgage,  or  any  deed  whatever,  and  to  postpone  his  said 
mortgage  security  to  the  said  mortgage  so  to  be  made  as 
aforesaid.     By  means  whereof  the  plaintiff  wholly  lost  the 
benefit  which  he  would  have  derived  if  the  defendant  had 
been  a  party  to  and  executed  the  said  deed  of  mortgage ; 
and  the  said  loan  on  mortgage  was  lost  and  failed  and  could 
not  be  carried  out,  and  the  plaintiff  became  and  still  con- 
tinues liable  to  pay  out  of  his  own  means  the  said  large 
sums  of  money  expended  and  paid  by  him  as  aforesaid,  and 
was  and  is  unable  to  recover  the  amounts  advanced  by  him 
as  aforesaid,  and  was  wholly  unable  to  pay  off  the  said 
mortgagees,  under  the  said  indenture  dated  the  14th  day  of 
December,  1859,  at  the  time  when  the  said  mortgagees 
required  and  were  entitled  to  payment  thereof;  and  such 
laAi  mentioned  mortgagees  thereupon,  in  pursuance  of  the 
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1868.        powers  vested  in  them  in  that  behalf,  proceeded  to  aell,  and 
^^"'^^^^'^      did  sell;  the  said  premises  for  a  small  sum  of  money  and 
«•  much  less  than  the  value  thereof  to  the  plaintiff,  and  the 

plaintiff  was  unable  to  stcp.pr  prevent  such  sale.  And  the 
plaintiff,  and  all  the  said  parties  having  claims  or  interest  in 
the  said  premises,  besides  tjii^  .jsaid  last  mentioned  mort- 
gagees, have  wholly  lost  all  the- benefit  which  they  otherwise 
would  have  derived  from  their  securities  upon  and  interest 
in  the  said  premises. 

Pleas. — First :  non  est  ftctum. 

Second. — That  the  defendant  did  execute  and  do  all  such 
assurances  and  things  for  enabling  the  plaintiff  the  better 
to  execute  the  said  trusts  for  sale,  and  other  the  trusts  and 
powers  of  the  said  indenture,  as  by  the  plaintiff  could  be 
or  were  reasonably  required ;  and  did  po6^x>ne  his  said 
mortgage  security  to  the  .aecurity  intended  to  be  made  by 
the  said  indenture,  and  to  any  mortgage  created  in  exercise 
of  the  power  in  the  said  indenture  contained  and  therein 
referred  to. 

Third. — That  the  said  deed  of  mortgage  alleged  in  the 
declaration  to  have  been  requisite  but  not  executed,  was 
not  reasonably  required  within  the  meaning  of  the  cove- 
nant  in  that  behal£— ^-Issues  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  last  Liverpool  Sprii^ 
Assizes,  the  following  &cts  appeared  (as  stated  by  Martin^  B. 
in  his  judgment,  pa$ty  p.  140). — Two  persons,  named  Bat- 
ledge,  had  building  land  near  Liverpool  upon  which  tbey 
had  erected  bouses.  By  a  mortgage,  dated  14th  December, 
1859,  they  had  mortgaged  the  land  to  a  Building  Society  for 
4300/.  By  a  second  mortgage  they  had  mortgaged  it  to  the 
defendant  for  35021  By  another  mortgage  they  had  mort- 
gaged it  to  a  third  mortgagee  for  lOOil ;  and  by  a  fonrth 
mortgage  they  had  mortgaged  it  to  a  Mr.  Conway,  ^ 
attorney,  for  135/.  They  became  unable  to  proceed  with 
the  building,  and  by  an  indenture,  dated  the  23rd  of  i^^^* 


BAflTEB  TERM,    26    VICT.  135 

I860,  made  between  certain  creditors  of  the  first,  second, 
third  and  fourth  parts,  the  Building  Society  of  the  fifth  part, 
Messra.  Ratledge  of  the  sixth  part,  the  defendant  of  the 
sevemh  part,  the  other  mortgagees  and  the  plaintiff  and 
others  of  the  other  parts ;  it  was  recited  that  the  builders 
were  indebted  to  the  various  parties,  including  the  plaintiff, 
in  divers  sums  of  money;  that  they  were  unable  to  complete 
the  boikUnge,  and  it  was  agreed  that  the  plaintiff  should 
then  pay  certain  of  the  creditors;  that  he  should  have 
power  to  sell  the  liuid,  but  subject  to  the  mortgage  to  the 
BoikUng  Society^  and  out  of  the  proceeds  pay  the  ezpenoes, 
&c,  the  other  muijgages,  including  the  defendant's,  and  pay 
the  QQiplus,  if  any,  to  the  Messrs.  Ratledge ;  and  it  was 
provided  that  it  should  be  lawfiil  for  the  plaintiff  to  enter 
upon  the  land  and  finish  the  buildings,  &c.,  and  that  it 
should  also  be  lawful  foi^  him  to  raise  any  sum,  not  exceed- 
ing 5000^9  for  carrying  into  effect  the  trusts  of  the  indenture 
and  to  secure  the  same  by  mortgage  of  the  premises,  which 
ahould  have  priority  over  all  the  mortgages,  except  that  to 
the  Building  Society.  And  the  defendant  entered  into  a 
coTenant  with  the  plaintiff  that  he  would  execute  any 
asBurance  which  he  might  re^onably  be  required  by  the 
plaintiff  to  execute,  in  order  to  carry  out  the  object  of  the 
indenture.  After  the  execution  of  this  indenture  the 
plaintiff  proceeded  to  execute  its  trusts,  and  expended  upon 
the  laud,  or  made  himself  liable  to  the  amount  of  1150/. 
He  also  arranged  with  the  Building  Society  to  accept  4100/. 
in  satisfaction  of  their  debt,  and  contracted  with  certain 
peiBoos  for  a  loan  of  5000/,  upon  mortgage  of  the  land.  A 
draft  mortgage  was  prepared  and  approved  by  the  solicitor 
of  the  defendant  oa  his  behalf  and  all  other  parties.  The 
diaft  was  engicossed  and  &  meeting  appointed  to  complete : 
^  parties  interested  attended.  The  proposed  mortgagees 
attended  with   the  money.     The  persons  who  acted   on 
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1863.        behalf  of  the  insurance  Company  attended  to  receive  their 
-.''*^^'    ^      debt.     The  defendant  came,  accompanied  by  his  solicitors; 

DdCKWOBTR  '1-1/ 

9.  but  he  refused  to  execute  the  morteaee.  and  the  transaction 

went  off.  The  result  was  that  the  Building  Society  acted 
upon  a  power  of  sale  contained  in  their  mortgage  and  sold 
the  property  at  a  forced  sale  for  451 0/.,  which  was  exhausted 
in  paying  their  debt  and  their  expenses.  There  was  evi- 
dence  at  the  trial,  on  behalf  of  the  plaintiff,  that  the  property 
for  building  purposes  was  worth  7530/. ;  on  the  other  hand 
there  was  evidence  on  behalf  of  the  defendant  that  it  was 
only  worth  437521  It  is  admitted  that  the  plaintiff  is 
entitled  to  the  verdict ;  bnt  it  was  agreed  at  the  trial  that 
the  damages  should  be  settled  by  an  arbitrator  upon  the 
principle  laid  down  by  the  Court. 

T,  Janes,  in  the  present  Term^  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  damages  should  not 
be  reduced  to  Is.,  and  why  an  arbitrator  should  not  assess 
the  damages  accordingly,  on  the  ground  that  the  plaintiflF  is 
not  entitled  to  more  than  nominal  damages ;  against  which 

Brett  (with  whom  was  Idilward)  shewed  cause  (a). — The 
measure  of  damage  which  the  plaintiff  has  sustained  is 
the  difference  between  the  position  in  which  be  would 
have  been  if  the   defendant  had  performed  his  contract 
and  the  position  in  which  the  plaintiff  now  is.     If  the 
defendant  had  executed  the  mortgage  deed,  the  plaintiff 
would  have  been  the  legal  owner  of  property  valued  at 
7000il     That,  however,  would  have  been  mortgaged  to  the 
amount  of  500021,  but  the  plaintiff  would  have  been  enabled 
to  pay  to  the  Building  Society  410021^  which  they  agreed  to 
accept  in  satisfaction  of  their  mortgage  debt  of  4300/.*  and 
then  he  would  have  had  90021,  with  which  he  might  have 
reimbursed  himself  for  the  advances  he  had  made.    The 

(a)  May  6.  Before  PoOoek,  C.  B.,  Martin,  B.,  and  BramweU,  P* 
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plaintiff  is*  therefore,  entitled  to  recover,  in  addition  to  the 
costs  of  the  abortire  mortgage,  the  difierence  between  the 
▼alue  of  the  estate  and  what  it  sold  for ;  or  the  difference  in 
its  Taloe,  if  firee  firom  the  mortgage  and  power  of  sale  of  the 
Baiidii^  Society ;  or,  at  all  events,  he  is  entitled  to  9001. 
damiages.      {^BramweU,  B. — If  the  premises  were  worth 
7000iL  at  the  time  the  defendant  refused  to  execute  the 
mortgage  deed,  they  were  of  the  same  value  afterwards  for 
the  purpose  of  raising  money  upon  mortgage.    Therefore, 
the  only  diference  in  the  position  of  the  plaintiff  is  that, 
whereas  at  the  time  the  defendant  broke  his  covenant,  the 
plaintiff  had  obtained  a  mortgagee,  he  has  now  to  find  one. 
Sappose  the  plaintiff  had  sold  the  estate,  got  10,00021  for  it, 
and  had  paid  off  all  the  incumbrances,  he  would  have  sus* 
taioed  no  damage  from  the  defendant's  breach  of  contract 
Then  do  yoG  say  that  it  is  the  subject  of  special  damage 
that  the  Building  Society  sold  the  estate  for  less  than  its 
▼aloe?]     The  damages  to  which  the  plaintiff  is  entitled  are 
not  confined  to  such  as  are  the  necessary  consequence  of 
the  defendant's  breach  of  contract,  but  embrace  such  damage 
as  may  reasonably  be  supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  they  made  the  contract, 
SB  the  probable  ruult  of  the  breach  of  it :  Hadley  v.  Baxenr 
^h{a);   Mayne  on  Damages,  p.  8.     Here  both  parties 
knew  that  the  Building  Society  had  a  mortgage  on  the  estate, 
with  a  power  of  sale ;  and  must  have  contemplated  that 
they  would  exercise  the  power  if  their  mortgage  was  not 
paid  off.      [Martin,  B. — The  direct  consequences  of  the 
defendant's  refusal  to  execute  the  mortgage  deed  was,  that 
the  pluntiff  did  not  obtain  the  5000  JL,  and  if  he  had  obtained 
it,  he  would  have  had  900£  after  paying  off  the  mortgage  of 
the  Building  Society ;  so  that,  in  point  of  fact,  the  plaintiff  has 
heen  deprived  of  9001  by  the  defendant's  breach  of  contract* 

(a)  9Exch.  34J. 
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1868.        I^  ^8  ^^^  the  lo88  upon  a  policy  of  insurance  in  the  hands  of 

J^"  '^      a  third  person.    BramwelL  B. — Though  the  plaintiff  lost 

o.  the  900J1,  be  had  the  estate.]     If  the. defendant  had  per- 

EWART. 

iormed  bis  contract  the  i^Mntiff  would  have  had  the  estate 
without  the  mortgage  of  the  Buildii^  Society,  who  sold  it 
for  less  than  its  value.  [BramweU^  Bw--rSuppose  the  plain- 
tiff had  been  a  bare  trustee  withoutany  beneficial  interest, 
what  would  have  been  the  damage  resulting  from  the  defend- 
ant's breach  of  contract?  The  plaintiff  would  dearly  have 
sustained  no  damage  from  the  bad  sale  of  the  property.] 

T.  Jam9f  in  support  of  the  rule^ — ^The  pluntiff  is  entitled 
to  nominal  damages  only.     Suppose  the  defendant,  instead 
of  covenanting  to  postpone  bis  mortgage  security,  had  cove- 
nanted to  lend  350/.,  couldjt  be  said  that  the  damage  now 
claimed  would  have  been  the  natural  consequence  of  bis 
breach  of  that  covenant,  or  such  as  might  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties? 
\MaTtiny  B.«-*«Tbe  direet  consequence  of  the  defendant's 
refusal  to  execute  the  deed  was  that  the  plaintiff  did  not 
get  the  5000/L]   The  defendant  did  not  covenant  to  execute 
a  mortgage  deed,  in  order  that  the  plaintiff  might  obtaio 
5000il,  but  ta  execute  all  aasurances  necessary  to  enable  the 
plaintiff  to  $eU  the  property.    The  plaintiff  was  empowered 
to  raise  5000^,  and  the  defendant  covenanted  that  it  should 
have  priority  over  his  mortgage  debt     The  breach  which 
alleges  that  the  defendant  refused  to  execute  the  mortgage 
deed,  does  not  correspond  with  the  covenant.  In  HamUp  v. 
Padwick  (a)  the  defendant  covenanted  to  demise  to  the 
plaintiff,  on  or  before  a  certain  day,  a  ferry,  land  and  houses, 
and  to  deduce  a  good  title  thereto,  and  the  plaintiff  agreed 
to  pay  him  3 1 507.  The  plaintiff  was  promoter  of  a  Coopanyy 
provisionally  registered,  for  working  the  ferry  and  building 

(a)  G  Exch.  615. 
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batUng-hooses,  kc,  and  was  also  its  solicitor.  The  defend* 
ant  was  unable  to  make  a  good  tide^  in  consequence  of 
which  the  Company  was  disM>lved.    It  was  held  that  the 
plaintiff  could  not  lecorer  as  damages  the  expense  of  raising 
the  S150L  and  loss  of  interest;  nor  the  expenses  of  pre- 
paling  the  Company's  deed  of  setUement  and  regbtering  it 
pnmsionally ;  nor  the  loss  of  jwofits  fiom  the  granting  of 
the  lease  and  the  establishment  of  the  association ;  nor  the 
pro6tB  he  would  hare  derived  as  solicitor  of  the  Company ; 
oor  in  respect  of  any  advantage  he  might  have  derived 
fiom  his  time,  labour,  &c.»  bestowed  in  the  formation  of  the 
Company.    A  plaintiff  cannot  recover  as  damages  any  loss 
which  does  not  tahoBy  arise  from  the  defendant's  breach  of 
contract:  Ctee  v.  The  Lancashire  and  Yorkshire  BaHway 
Company  (a) ;   Le  Peinire  v.  The  South  Eastern  RaSway 
Company  {b).    Here  the  plaintiff's  loss  did  not  wholly  arise 
fiom  the  defendant's  refiisal  to  execute  the  mortgage  deed, 
but  partly  from  the  pluntiff  not  procuring  another  mort- 
gage. InFUtcher  v.  Tayleur{c\  fFiUes,  J«,  suggested  that  the 
measme  of  damages  for  the  breach  of  a  contract  to  deliver 
a  chattel  should  be  governed  by  a  similar  rule  to  that  which 
prevails  in  the  case  of  a  breach  of  a  contract  for  the  pay- 
ment of  money ;  and  that  as,  in  the  latter  case,  whatever 
the  amount  of  inconvenience  sustained  by  the  plaintiff,  the 
measure  of  damage  is  the  interest  of  the  money  only,  by 
analogy,  the  measure  of  damage  in  the  former  case  should 
be  the  average  profit  made  by  the  use  of  the  chattel.     The 
loas  of  which  the  plaintiff  complains  is  closely  assimilated 
to  the  loss  of  profit  which  one  party  would  have  made  if 
the  other  had  performed  his  contract,  which  is  too  remote 
to  fonn  the  subject  of  damage:   Wilson  v.  7%^  Lancashire 
<ad  Yorkshire  RaUway  Company  (d).   The  defendant  is  not 

(a)  6  H.  &  N.  211.  (c)  17  C.  B.  21. 

(ft)  Cited  ID  6  H.  &  N.  216.  (d)  9  C.  B.,  N.  S.  632. 
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1863.       ^^®  causa  causans  of  the  alleged  damage,  al though  he  may 
^"^^^r^^      be  the  causa  sine  qua  non  of  it.    The  plaintiff  has,  in- fact, 

DUOKWOBTH 

V,  sustained  no  damage  from  the  defendant's  refusal  to  execute 

the  deed,  because  that  did  not  render  the  land  less  valuable. 
If  the  plaintiff  had  obtained  the  6000/.,  the  land  would  have 
been  subject  to  that  charge;  as  it  is,  the  plaintiff  had  the  land 
without  it.  The  damages  here  claimed  are  inadmissible  on 
the  ground  of  remoteness,  as  defined  in  Mayne  on  Dama- 
ges, p.  14. 

Cur,  ado.  vtdt 

The  learned  Judges  having  differed  in  opinion,  the 
following  judgments  were  delivered  in  Trinity  Vacation 
(July  6). 

Martdv  B. — This  is  to  be  a  direction  to  an  arbitrator 
upon  what  principle  he  is  to  assess  damages. — (His  lordship 
then  stated  the  facts  as  above  set  forth,  p.  134,  and  pro- 
ceeded.) 

First,  I  think  the  plaintiff  is  entitled  to  the  costs  of  the 
proposed  mortgage,  which  was  rendered  abortive  by  the 
breach  of  covenant  of  the  defendant. 

Secondly,  I  think  the  defendant  liable  for  the  difference 
between  5000L  and  the  value  of  the  land  as  building  land, 
such  as  it  was  contemplated  to  be  by  the  indenture  of 
23rd  June,  1860. 

To  ascertain  what  are  the  damages  payable  on  a  breach 
of  contract,  it  is  to  be  ascertained  what  is  the  object  of  the 
contract  contemplated  by  the  parties.  The  object  in  the 
present  case  was  that  the  land  should  be  dealt  with  as  build- 
ing land  by  the  plaintiff.  He  was  to  finish  and  complete 
the  building,  and,  as  a  means  to  enable  him  to  do  so,  he  was 
to  borrow  5000/.  on  mortgage,  and  the  defendant  covenanted, 
in  substance,  to  execute  the  mortgage  deed.    He  refused  to 
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do  SO  wheD  tbe  money  was  ready  to  be  advanced.  The 
rooseqnence  was  that  the  Botlding  Society  acted  upon  the 
power  of  sale,  of  which  I  think  the  defendant  not  only  most 
be  taken  to  have,  bat  of  which  he  had,  actual  knowledge; 
and  the  land  was  taken  oat  of  the  hands  of  the  pbuntiffy  who 
was  thereby  utterly  incapacitated  finom  dealing  with  it  in  the 
manner  intended  by  the  indenture.  It  was  therefore  the 
direct  and  immediate  consequence  of  the  defendant's  breach 
of  covenant  that  the  plaintiff  was  deprived  of  the  land,  and, 
as  gainst  tbe  defendant,  I  think  it  must  be  taken  to  be  of 
the  valae  which  the  indenture  contemplated  it  would  have 
been  if  the  5000/.  had  been  obuined ;  but  it  would  have 
been  burthened  with  a  mortgage  of  50001,  and  it  therefore 
seems  to  me,  that  the  direct  and  immediate  damage  to  the 
plaintiff  is  the  difference  between  that  sum  and  the  value  of 
the  land  as  contemplated  by  the  indenture  if  the  5000il  had 
been  obtained.  It  was  said  that  the  plaintiff  might  have 
procured  the  5000il  from  some  other  party,  but  of  this  there 
is  BO  evidence.  He  had.  arranged  to  obtain  it  upon  con* 
dition  of  the  defendant  being  a  party  to  the  mortgage  deed 
in  accordance  with  his  covenant,  but  the  latter  in  breach  of 
it  refused  to  be  snch  party,  and  there  is  no  evidence,  nor 
indeed  any  ground  for  supposing,  that  after  what  occurred  at 
the  meeting  to  complete,  the  plaintiff  could  have  procured 
the  5000/.  from  any  other  quarter,  unless  at  all  events  the 
defendant  had  been  party  to  the  mortgage,  which  he  had 
already  refused  to  be.  This  I  think  the  direct  and  imme- 
diate damage  to  the  plaintiff  consequent  upon  tbe  defend- 
SQt*s  breach  of  covenant 

But  damages  may  be  estimated  in  various  ways,  and  I 
think  there  is  another  view  of  this  case  which  clearly  entitles 
the  plaintiff  to  900/.  The  plaintiff,  in  execution  of  the  trusts 
of  the  deed,  had  expended  and  rendered  himself  liable  to  the 
smoant  of  1 150/.    If  the  defendant  had  performed  his  cove* 
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1863.  nanty  the  plaintiff  would  have  been  in  possession  of  5000Z. 
j!^^^^  Therewith,  he  would  have  been  obliged  to  pay  the  Building 
J;.-  Society  4100/.,  but  the  residue  900/.,  would  have  been  by 
the  terms  of  the  indenture,  applicable  to  reimburse  himself 
against  the  11502.  He  was  deprived  of  tins  by  the  defend* 
ant's  breach  of  covenant,  and,  I  own,  it  seems  to  me  clear 
that  900L  is  a  damage  direct  and  immediately  consequent 
by  reason  of  it  But,  in  addition  to  this,  I  think  if  the  arbi- 
trator be  of  opinion  that  the  land,  if  in  the  state  contemplated 
by  the  indenture,  would  have  been  of  a  value  exceeding 
5000/»,  sufficient  to  enable  the  plaintiff  to  be  paid  the  1 150/. 
expended  by  him  and  the  costs  of  the  mortgage,  he  is 
entitled  to  them. 

Bramwell,   B. — ^The  judgment  which  I  am  about  to 
deliver,  is  that  of  the  Lord  Chief  Baron  and  myself. 

In  this  case  it  is  desirable  to  state  the  facts^  to  shew  the 
view  of  them  on  which  our  opinion  is  formed. — ^Persons 
named  Ratledge  were  owners  of  land  with  unfinished  build- 
ings on  them,  subject  to  a  first  mortgage  to  a  loan  society, 
and  to  a  second  to  the  defendant     By  a  deed  to  which  the 
Ratledges,  the  first  mortgagees,  the  defendants,  the  others 
creditors,  and  the  plaintiff  were  parties,  it  was  covenanted 
and  agreed  that  the  plaintiff  might  find  money  to  finish  the 
houses,  and  might  sell  the  premises,  with  power  previously 
to  mortgage  them  for  not  more  than  5000/.,  subject  to  the 
first  mortgage,  and  dispose  of  what  he  should  receive  by 
sale  or  mortgage  in  paying  the  first  mortgagee,  then  himself 
for  his  advances,  the  defendant,  the  other  creditors,  and 
hold  the  surplus,  if  any,  for  the  Ratledges.    The  defendant 
covenanted  to  execute  any  deed  necessary  to  cany  into 
effect  any  disposition  of  the  property  authorized  by  this 
deed.     The  plaintiff  arranged  with  the  first  mortgagees  that 
they  should  accept  4100J1  in  full  satisfaction  of  their  debt. 
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He  «bo  ^aucuiiid  |ici«ms  to  lend  gOOCML  od  mortgige  of  the  186S. 
premites  in  qnesdoo.  These  penons  reqnifed  die  defend* 
int  to  ezecafe  the  deed  of  mortgage^  which  he  wasboond 
toexecate,  and  which  was  approved  by  hissolicitor.  Tliis^ 
bovever,  he  lefosed  to  do  at  the  hot  moment^  unless  paid 
hisdebtbythepbundS  The  plaintiff  refused  to  do  so ;  the 
mtended  mortgagees  thereupon  refused  to  advance  the 
money.  Afkerwards  the  first  mortgagees,  in  exercise  of  a 
power  of  sale,  sold  the  property  for  a  sum  not  more  than 
suflkient  to  pay  them  and  the  ezpensesi  There  was  evi* 
dence  the  property  was  worth  much  more  than  500WL,  and 
that  the  sale  was  a  bad  one;  and  evidence  that  it  was 
worth  considerably  less. 

Whether  the  plaintiff  sought  for  another  mortgi^, 
whether  he  offered  a  higher  rate  of  interest*  or  whether  he 
sought  and  offered  in  vain^  having  found  the  only  persons 
who  could  be  tempted  by  any  rate  of  interest  to  lend  any* 
thing  on  the  property,  did  not  appear,  nor  did  it  appear  why 
he  did  not  pay  off  the  first  mortgagees,  and  so  prevent  the 
disastrous  sale ;  nor  why  he  did  not  buy  the  estate ;  nor 
whether  the  bad  sale  was  owing  to  the  state  of  the  money 
market,  or  to  an  absence  of  purchasers^  owing  to  a  wet  day 
or  a  neighbouring  race  or  other  object  of  attraction ;  but  it 
was  sud  that  the  defendant,  by  his  breach  of  contract,  had 
caused  a  loss  to  the  plaintiff  of  the  difference  between  the 
4l00iL  and  the  real  value  of  the  estate. 

The  action  is  brought  for  the  defendant's  Inreach  of  con- 
tract in  not  executing  the  intended  mortgage^  and  we  have 
decided  that  the  defendant  is  liable  to  some  damages.  The 
question  is  what.  We  are  of  opinion  only  to  the  expense 
of  the  abortive  mortgage.  The  defendant  may  be  the  causa 
sine  qua  non,  but  is  not  the  causa  causans  of  the  alleged 
loss.  If  the  intended  mortgi^ees  had  not  insisted  on  the 
defendant's  execution ;  if  they  had  not  had  a  power  of  sale ; 
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1863.       if  they  had  not  exercised  it ;   if  another  mortgagee  bad 
Duckworth    ^^^^  found ;  if  the  plaintiff  had  purchased ;  if  the  sale  had 
^^  been  favorable,  the  loss  would  not  have  happened, — ^nay,  if 

the  plaintiff  had  paid  the  defendant  his  claim,  350Z.,  it 
would  not  have  happened.  The  defendant  is  not  the  cause 
of  all  these  things  happening  and  not  happening.  If  this 
defendant  is  liable  to  these  damages,  so  would  the  intended 
mortgagees  be  if  the  mortgage  had  gone  off  by  their  default 
So  would  every  intended  lender  of  money,  at  all  events,  if 
he  knew  the  purpose  for  wliich  it  was  to  be  borrowed. 

It  is  said  that  at  all  events  he  is  liable  for  90021  the 
difference  between  4100/.  and  5000/.,  which  the  plaintiff 
could  have  had  certainly,  and  has  certainly  lost     But  the 
former  reasoning  applies  to  this.     Each  claim  is  based  on 
the  same  fallacy.     What  was  the  loss  at  the  moment  of  the 
breach  of  contract  ?     Let  us  see  what  difference  it  at  once 
caused  in  the  plaintiff's  position.     Had  the  contract  been 
fulfilled  he  would  have  had  an  estate  subject  to  a  mort* 
gage  of  500021  and  in  debt  to  him  200/.,  in  all  520021  with 
other  liabilities.     By  the   breach  of  contract  he  had  an 
estate  subject  to  a  mortgage  of  410021  and  in  debt  to  him 
1100/.,  in  all  5200/.  and  subject  to  the  same  further  liability. 
His  position  therefore  was  the  same,  less  the  expence  of 
the  abortive  mortgage.    He  became  worse  off  by  subsequent 
events  which  might  or  might  not  have  happened.     The 
case  has  been  put  of  a  horse  to  be  delivered  and  paid  for  at 
a  future  day,  and  the  property  not  to  pass  meanwhile,  which 
sickens  with  a  mortal  disorder  before  the  time  for  delivery 
and  dies  after  the  buyer  refusing  to  take  it.     We  diink  the 
buyer  would  be  liable  for  the  whole  price,  because  there  is 
a  market  price  for  such  things,  and  the  market  price  of  the 
animal  would  have  fallen.     But  that  is  not  the  case  with 
land ;  nor,  indeed,  is  that  the  claim  made  here.     It  is  not  said 
the  land  fell  in  price,  and  so  the  defendant  ought  to  pay  the 
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diffcTence.    It  is  said  the  land  remained  the  same  in  ralne,       1868. 

but  by  the  acts  of  otbere  was  sold  at  a  loss*    The  case  is 

more  as  thoogh  the  rejected  horse,  in  being  ridden  home, 

nn  away  or  was  ran  against  tmd  got  hurt    lie  present 

case  seems  to  me  the  same  as  though  I  were  to  say,  ''I  will 

always  give  you  twenty  shillings  for  a  sovereign,"  and  the 

promisee  sends  me  one  by  a  child:  I  break  my  promise, 

the  child  returns  with  die  sovereign,  shews  it  to  other 

children,  and  it  b  stolen  or  lost     Should  I  be  liable? 

Certainly  not    Logan  t.  HaU{a)   seems  very  much  in 

point. — See  also  Sedgwick  on  Damages,  chap.  m. ;  Mayne 

OD  Damages,  p.  14,  and  the  cases  of  Archer  v.  JVUUamM  (&) 

aod  Tfrtr  t.  Eng{c),  cited  by  him:  see  also  Laird  ▼. 

fti(rf> 

We  think,  therefore,  die  damages  are  the  expenses  of  die 
abortive  mortgage.  If  the  premises  were  worth  less  than 
5000L,  and  there  was  no  covenant  in  the  mortgage  to  pay  the 
moDey,  then  the  difiierenoe  between  thrir  value  and  5000& 
Bright  be  recovered.  Anyhow  the  direcdon  to  the  arbitrator 
cannot  be  to  ascertain  the  loss  as  proposed  by  the  plaintiff, 
without  taking  into  account  whether  or  no  the  plaintiff  could 
bave  prevented  that  loss  by  finding  another  mortgagee  or 
otherwise. 

Rule  absolute  to  reduce  the  damages  to  the 
amount  of  the  costs  of  the  abortive  mort<« 
gage,  such  amount  to  be  assessed  by  an 
arbitrat<Nr. 

(a)  4  C.  B.  598.  (e)  3  C.  ft  K.  149. 

(&)  2  C.  &  K.25.  id)1  M.  &  W.  474 


VOL.  ll.^H.  &  C.  1,  SXCH. 
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JafL  29.  WeLLOCK  V.    CONSTAKTIKE  (a). 

In  an  action      JJECLARATION.— For  that  the  defendant  assaulted 

by  a  woman 

for  assaniting    and  beat  the  plaintiffj  and  forcibly  violated  her  person  and 

her  and  for-  .  i  •     •/r 

cibly violating  debauched  and  carnally  knew  her;  whereby  the  plainliff 

whereby  she  became  pregnant  and  ill  and  has  been  delivered  of  a  child, 

of^  child,  the  ^"^^  ^^  heen  prevented  from  earning  her  livelihood^  and 

he^S  has  become  liable  to  maintain  the  child. 

directed  a  Plea.— Not  guilty. 

nonsnit —  ^       •' 

Held,  that  the       At  the  trial,  before  WilUs,  J.,  at  the  Yorkshire  Spring 

direction  waa 

right,  for  if  a     Assizes,  1862,  the  plaintiff,  who  was  a  young  woman  in  the 

rape  had  been  ,  ,        , 

committed  no  service  of  the  defendant,  stated  that  whilst  his  wife  was 

lie  until  after  from  home,  he  came  one  night  into  her  bed-room  when  she 

hadbe^  ^^  >^  ^^*  that  she  jumped  on  to  her  knees:  he  seized 

Sd  tf^^*  her  round  the  knees,  threw  her  down,  and  had  connexion 

plaintiff  had  ^jth  1,^^^     g^g  subsequendy  gave  birth  to  a  child. 

consented  she  ^  "^  ® 

could  not  It  was  objected,  on  behalf  of  the  defendant,  that  the 

maintain  an  ^  ^       ^  ^ 

action  for  the    action  was  not  maintainable,  inasmuch  as  there  was  proot 

Pollock,  C.  B.,    of  a  rape.     It-  was  submitted,  on  the  part  of  the  plaintiflP, 

B.:  Dubitante  that  she  was  entitled  to  recover  for  an  assault ;  and  that  the 

^rtin,    .       j^yy  might  draw  a  distinction  between  that  part  of  the 

evidence  which  related  to  an  assault  and  that  which  related 

to  a  rape. 

The  learned  Judge  ruled  that  the  action  was  not  maiQ' 
tainable;  for  if  a  rape  was  proved,  that  could  not  form 
the  subject  of  a  civil  action,  but  the  plaintiff  must  proceed 
criminally ;  if  the  connexion  took  place  with  the  consent 
of  the  plaintiff,  no  action  would  lie,  but  she  must  apply 
for  an  order  of  affiliation. 

(a)  Decided  in  last  Hilary  Term  but  unavoidably  postponed. 
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The  learned  Judge  having  intimated  that  he  shoald 
direct  a  yerdict  for  the  defendant,  the  plaintiff's  counsel 
elected  to  be  nonsuited.  ^      *• 

COKSTABTIVB. 

(herendy  in  the  following  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  there  was  evidence  to  be  left 
to  the  jury  of  a  cause  of  action,  against  which 

PHee  shewed  cause,  in  Trinity  Term,  1862  (May  28).— 
The  action  is  not  maintainable,  for  the  declaration  alleges, 
and  the  evidence  proved,  a  felonious  assault.  [Martin,  B. — 
The  defendant  should  have  demurred  to  the  declaration.] 
Issue  having  been  taken  upon  it,  the  learned  Judge  was 
right  in  nonsuiting  the  plaintiff.  If  this  action  is  maintain* 
able,  every  woman  upon  whom  a  rape  is  committed  may, 
instead  of  prosecuting  for  the  felony,  bring  a  civil  action  for 
damages.  To  allow  such  an  action,  would  be  in  effect  to 
permit  the  compounding  of  a  felony.  In  Stone  v.  Marsh  (a), 
where  it  was  held  that  an  action  would   lie  for  money 

m 

obtained  by  means  of  forgery,  the  person  who  committed 
the  forgery,  had  been  tried,  convicted  and  executed.  There 
BoMonqitety  Seijt.,  in  his  argument,  said,  *'  It  is  an  incorrect 
expression  to  say  that  a  debt  or  trespass  is  merged  in  a 
fcloDj.  The  felon  cannot  be  sued  for  the  debt  or  trespass 
for  a  time,  but  the  right  of  action  is  not  gone  for  ever. 
The  rule  that  a  party  injured  by  a  felonious  act  cannot  sue 
the  felon,  is  founded  on  principles  of  public  policy.  The 
object  of  it  is,  to  secure  the  punishment  of  offenders.  But 
if  the  offender  is  dead,  or  has  been  brought  to  trial,  the  case 
does  not  fall  within  the  reasons  on  which  the  rule  is  founded ; 
and  then  the  maxim  applies,  cessante  ratione  cessat  et  ipsa 
lex.  The  civil  remedy  against  the  felon  is  only  suspended 
until  the  party  has  been  tried  for  the  felony.  When  that 
^'^^  taken  place,  and  he  has  beeix  either  acquitted  or  con- 

(a)  G  B.  &  C.  551. 
L  2 
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victedy  an  action  for  the  civil  injuiy  resulting  from  his  wrong- 
ful act  18  maintainable.*'  The  Court  adopted  that  argument, 
9.  and  Lord   Tenterden,  in  delivering  their  judgment,  said : 

"  There  is,  indeed,  another  rule  of  the  law  of  England, 
viz.,  that  a  man  shall  not  be  allowed  to  make  a  felony  the 
foundation  of  a  civil  action :  not  that  he  shall  not  maintain 
a  civil  action  to  recover  from  a  third  and  innocent  person 
that  which  has  been  feloniously  taken  from  him ;  for  this 
he  may  do  if  there  has  not  been  a  sale  in  market  overt; 
but  that  he  shall  not  sue  the  felon ;  and  it  may  be  admitted 
that  he  shall  not  sue  others  together  with  the  felon,  in  a 
proceeding  to  which  the  felon  is  a  necessary  party,  and 
wherein  his  claim  appears,  by  his  own  shewing,  to  be  founded 
on  the  felony  of  the  defendant :  Gibson  v.  Minet  (a).    This 
is  the  whole  extent  of  the  rule.    The  rule  is  founded  on  a 
principle  of  public  policy,  and  where  the  public  policy 
ceases  to  operate,  the  rule  shall  cease  also.  .  .  Now  public 
policy  requires  that  offenders  against  the   law  shall  be 
brought  to  justice,  and  for  that  reason  a  man  is  not  per- 
mitted to  abstain  from  prosecuting  an  offender  by  receiving 
back  stolen  property,  or  any  equivalent  or  composition  for 
a  felony,  without  suit,  and  of  course  cannot  be  allowed  to 
maintain  a  suit  for  such  a  purpose.**    In  CroAy  y.  Leng  {h) 
it  was  held  that,  after  an  acquittal  of  the  defendant  upon  an 
indictment  for  a  felonious  assault  upon  the  plaintiff  by  stab- 
bing him,  the  plaintiff  might  maintain  trespass  to  recover 
damages  for  the  civil  injury,  if  it  be  not  shewn  that  be 
colluded  in  procuring  such  acquittal.    [BramweUf  B. — I  ^^ 
not  well  see  how  a  judge  at  nisi  prius  can  refuse  to  try  a 
cause ;  he  is  commissioned  to  try  the  issue  raised  on  the 
record  sent  down  to  him.  Is  he  to  say  that  if  the  defendant  has 
not  been  tried  for  the  felony,  there  is  no  evidence  in  support 
of  the  plaintiff's  case.     PtMock^  C.  B.— There  have  been 
(a)  1  H.  Black.  612.  (6)  12  East.  409. 
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which  Judges  have  rightly  refused  to  try  (a).]  In  the 
case  of  highway  robbery,  could  the  person  robbed,  instead 
of  prosecuting  the  offender,  bring  an  action  of  trespass  for  •• 

the  assault  and  with  force  and  violence  taking  away  the 
inoneyf  Or  suppose  a  horse  was  stolen,  could  the  owner 
nudotain  an  action  of  trover  against  the  thief?  [Martin,  B. 
— I  have  heard  Lord  Wensleydak  say,  that  it  was  wrong  for 
a  Judge  to  refuse  to  try  a  cause.  PoOoek,  C.  B. — I  think 
thai  no  person  has  a  right  to  call  upon  a  Judge  to  try  an  issue 
in  which  the  parties  have  no  interest,  as,  for  instance,  whe- 
ther a  woman  is  chaste.  Perhaps  the  better  course  would  be, 
instead  of  nonsuiting,  to  discharge  the  jury  or  strike  the  case 
oQt  of  the  list;  but  it  seems  to  me  the  duty  of  the  Judge 
not  to  proceed  with  cases  of  that  kind,  whilst  others  are 
waiting  for  trial,  which  may  be  of  the  utmost  importance  to 
the  public]  The  moment  ii  appears  that  a  felony  has  been 
committed,  the  civil  action  is  suspended.  According  to  the 
plaintiff's  contention,  the  jury  must  be  asked  to  disbelieve 
the  testimony  as  to  a  rape  and  to  believe  the  testimony  as  to 
an  assault,  which  is  part  of  the  same  transaction,  and  give 
exemplary  damages  for  an  a^ravated  assault.  [Martin^  B. 
— Sappose  the  plaintiff  said  there  was  no  rape,  but  only  an 
indecent  assault,  could  the  defendant,  without  plea,  prove  a 
npe  and  then  call  upon  the  Judge  to  nonsuit  ?]  *If  not,  the 
policy  of  the  law  would  be  defeated,  which  requires  that  a 
person  injured  by  a  felonious  act  should  have  recourse  to  a 

(a)  Lord    I/mghborough    re-  to  try  an  action    on   a  wager, 

'^tsed  to  try  an  action  for  a  wager  whether   an  nnmuried  woman 

Vttpecting  the  number  of  chances  had  a  child :  DUchbum  ▼.  GoU- 

ni  throwing  seven  and  eleven  on  rnnilh^  4  Camp.  152.  Abbott,  C.  J., 

two  dice :  Srown  v.  Leeson^  2  U.  refused  to  try  an  action  for  the 

Black.  43.    Lord   JSSenboraugh  stakes  on  a  dog  fight :  Egerton  v. 

i^ued  to  trj  an  action  for  a  Fur zeman,  I  CkF.  613,   See  also 

wager,  whether  a  person  could  ^ttmy.  7\z^2or,R.&M.  28;  £enne- 

be  held  to  bail  on  a  special  ori-  dyy.Oad^  3C.&P.376 ;  Da  Costa 

gmal  for  a  debt  under  402. :  Heti"  y.  Jone$^  Cowp.  729;  Robinson 

im  ▼.  Gaersr,  2  Camp.  408 ;  12  y.  Meams,  6  D.  &  B.  26 ;  Thorn- 

But,  247.    Oibbs,  C.  J.,  refused  ton  v.  Thackrayy  2  Y.  &  J.  156. 
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1863.       criminal  tribunal  before  he  seeks  for  redress  by  a  civil  action. 
.^J^J^^^     The  doctrine  has  been  long  established.     In  Vin.  Abridg., 
Cohbt!I^ti      "  Trespass"  (Y.  3.),  pi.  2,  it  is  said :  "  No  trespass   lies, 
because  it  appears  to  the  Court  to  be  felony,  for  this  apper- 
tains to  the  king  only  to  punish.''    Again,  pi.  3:    ''An 
action  of  trespass  does  not  lie  for  the  baron  for  battery  of 
the  feme,  by  which  the  feme  languished  for  six  weeks  and 
then  died  of  the  stroke,  for  this  is  felony,  Higgins  y.  But- 
cher(a),^  Com.  Dig.  Action  upon  the  Case  (B.5.)  [Bramtoett, 
B, — My  difficulty  is  this. — Suppose  the  plaintiff  swore  to  a 
rape,  and  the  defendant  said^  '*  I  insist  upon  the  case  being 
tried,  as  I  can  prove  that  the  imputation  is  false  :'*  would 
the  Jqdge  be  at  liberty  to  nonsuit?    If  so,  a   womau 
who  wishes  to  calumniate  a  man,  may  bring  an  unfounded 
charge  of  rape  against  him,  and  the  Judge,  upon  hearing 
her  statement,  may  refuse  to  proceed  with  the  trial,  and 
the   man  must  submit  to  the  imputation  of  a  scandalous 
charge.]     In  Dawkes  v.  Caveneigh  ((),  where  it  was  held 
that  trespass  for  breaking  the  plaintiff's  house  and  stealing 
his  money  would  lie  after  conviction  of  the  defendant 
for  the  felony.  Roll,  C.  J.  said:  "If  it  were  before  con- 
viction the  action  would  not  lie,  for  the  danger  the  felon 
might  not   be  tried.      And    there  is    no   inconvenience 
if  the  action  do  lie,  and  since  he  could  not  have  had  bis 
remedy  before,  he  shall  not  now  lose  it,  and  now  there  is 
no  danger  of  compounding  for  the  wrong."     [Martin^  B.— 
Before  the  24  &  25  Vict.  c.  96,  s.  41,  if  a  person  was  in- 
dicted for  assaulting  and  robbing  another,  and  the  jury 
acquitted  him  of  the  robbery,  he  could  not  be  convicted  of 
the  assault.]     In  Regina  v.  Clarke  (c),  Alderson,  B.,  held 
that  on  a  charge  of  rape,  if  the  jury  disbelieved  the  pro- 
secutrix as  to  the  rape,  they  could  not  find  the  prisoner 
guilty  of  an  assault  where  they  had  no  other   evidence 

(fl)  ITelverton,  89,  90.  (b)  Stjles,  346. 

(c)  3  Cox  Crim.  Cas.  4S1. 
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than  the  statement  of  the  prosecotriz.     He  abo  lefened  to        1S63 
In  re  T%mp9cm{a\  and  Noy's  Maxims,  {k  SOS,  note  (a).  ^^^^j^^ 


Ocermd  and  71  Jcma,  in  support  of  the  role. — The 
plaintiff  merely  proceeded  for  an  aggravated  asBault,  and, 
altboqgh  the  object  of  the  crosB-ezamination  was  to  shew 
a  rape,  there  was  no  procrf  that  a  tape  had  been  committed. 
The  role  of  law  laid  down  in  the  old  authorities,  and  adopted 
in  Siome  ▼.  Marsh  (6)  and  CroAjf  ▼.  Lemg  {c\  is  not  dis- 
poted,  and   if  a  rape  had  been  proved,  the  civil  remedy 
woald  have  been  suspended.     Bat  the  learned  Judge  was  not 
justified  in  withdrawing  the  case  from  the  jury.     Trials  of 
actions  for  wagers  were  frequent  until  the  8  &  9  Vict  c.  109, 
passed.     [PoffocA,  C.  B. — That  statute  was  not  passed  with 
reference  to  the  discretion  of  a  Judge  to  try  an  indecent 
*<^i'-]    As  in  the  case  of  Regina  v.  Clarke  (i/),  the  transac- 
tioo  may  consist  of  two  distinct  parts.     [Afrrlui,  B. — The 
real  question  is  this. — Suppose  that  every  allegation  in  the 
declaration  had  been  proved,  and,  in  addition,  the  Judge  was 
of  opinion  that  upon  the  evidence  a  rape  had  been  committed, 
could  he  take  upon  himself  to  direct  a  verdict  for  the  de- 
fendant?]     In  that  case,  the  right  of  action   wpuld  be 
altogether  gone,  even  though  the  defendant  was  afterwards 
indicted  for  the  rape  and  acquitted.     The  defendant  might 
bave  pleaded,  in  suspension  of  the  action,  that  no  criminal 
prosecution  had  been  instituted:   Stephen   on  Pleading, 
p.  43;  and  after  conviction  or  acquittal  of  the  defendant 
the  plaintiff  might  have  maintained  another  action.  \^Bram' 
^ceU^  B. — Suppose  an  action  for  an  assault,  to  whicU  the 
defendant  pleaded  not  guilty,  and  on  cross-examination  the 
plaintiff  says  that  at  the  same  time  he  lost  his  purse,  and 
the  defendant  took  it.     On  re-examination,  being  asked 

(a)  6  H.  &  N.  193.  (c)  12  East,  409. 

(6)  6  B.  &  C.  551.  Id)  3  Cox  Crim.  Gas.  481. 
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judgment  debtor)  granted  and  assigned  to  David  Bamberger 
(hereinafter  called  the  claimant  or  trustee)  certain  property 
described  in  such  deed  upon  the  trusts  therein  expressed. 
The  original  deed  is  to  be  produced  for  the  inspection  of 
the  Court.  It  is  to  be  taken  as  having  been  boD&  fide 
executed  bj  the  assignor  for  the  purpose  therein  expressed, 
and  to  be  a  good  and  valid  deed,  such  as  would  change  the 
property  unless  it  is  void  for  want  of  registntion  under  the 
Bills  of  Sale  Act,  17  &  18  Vict.  c.  36.  It  was  not  regis- 
tered under  that  Act,  but  required  such  registration  unless 
it  comes  within  the  exception  in  that  Act. 

The  deed  was  executed  by  three-fourths  in  value  of  the 
creditors  of  Venn.  It  was  executed  by  the  trustee,  and 
was  attested  by  an  attorney,  and  was  within  twenty*eigbt 
days  from  the  execution  thereof  (having  been  in  all  respects 
first  duly  stamped)  duly  registered  as  required  by  the  Bank- 
ruptcy Act,  1861,  together  with  such  affidavits  and  parti- 
culars as  by  that  Act  arc  required.  There  was  also  indorsed 
on  the  deed  the  memorandum  by  that  Act  required.  A 
copy  of  the  entry  of  registration  was  duly  published  in  the 
London  Gazette^  as  by  the  Act  required. 

After  the  before  mentioned  requisites  under  the  said 
Bankruptcy  Act  had  been  complied  with,  and  after  notice 
of  the  filing  and  registration,  as  aforesaid,  had  been  given, 
the  plaintiff  (hereinafter  called  the  judgment  creditor)  issued 
a  writ  of  fieri  facias  against  the  goods  of  the  judgment  debtor, 
under  which  the  sheriff  of  Middlesex  seized  certain  of  the 
goods  comprised  in  the  deed  before  mentioned.  The  goods 
so  seized  were  claimed  by  the  trustee  Bamberger.  1^^ 
sheriff  thereupon  called  upon  him  and  the  execution  creditor 
to  appear  on  an  interpleader  summons.  On  the  hearing 
thereof,  the  parties  agreed  to  leave  it  to  me  to  decide  all 
questions  between  them,  subject,  however,  to  my  referring 
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anj  point  of  law,  which  I  might  think  6t»  to  the  Court.  No        1868. 
Application  has  been  made  to  set  aside   the  writ.    After 


Gbnkral 


bearing  the  parties,  I  made  an  order  that  the  money  in  the    Fubkishixo 


AKD 


hands  of  the  sheriff,  the  produce  of  the  seizure,  after  deduct-    Upbol8tkrt 
ing  expenses,  be  paid  over  to  the  claimant,  the  trustee.    All  9. 

questions  of  fact  are  to  be  taken  as  having  been  disposed  of 
by  me ;  but  if,  upon  motion  made  by  the  execution  creditor 
on  or  before  the  5th  day  of  next  Easter  Term,  and  a  rule 
obtained  to  set  aside  or  vary  my  said  order,  the  Court  shall 
be  of  opinion,  and  decide  that  the  deed  of  the  30th  of 
October,  1862,  required  to  be  registered  under  the  Bills  of 
Sale  Act,  and  further  that  the  execution  creditor  could 
avul  himself  of  the  seizure  under  the  writ  of  execution 

m 

after  the  proceedings  had  been  taken  under  the  Bankruptcy 
Act,  1861,  then  my  order  is  to  be  set  aside,  and  the  money 
in  the  hands  of  the  sheriff  paid  over  to  the  execution  credi- 
tor, or  my  order  varied  as  the  Court  may  direct 

The  deed,  to  which  the  memorandum  referred,  was  dated 
the  30th  of  October,  1862,  and  was,  so  far  as  is  material, 
as  follows: — To  all  to  whom  these  presents  shall  come* 
We  whose  names  and  seals  are  hereunto  subscribed  and  set 
being  severally  and  respectively  creditors  of  Robert  John 
Venn,  of  Baker  Street,  &c.,  pianoforte  maker  and  music 
seller,  greeting :  Whereas  the  said  Robert  John  Venn  is 
justly  and  truly  indebted  unto  us  the  said  several  creditors  in 
the  several  and  respective  sums  of  money  mentioned  and  set 
opposite  to  our  respective  names  and  seals  in  the  schedule 
hereto.  And  whereas  the  said  Robert  John  Venn  is  unable 
to  pay  and  discharge  our  several  and  respective  debts  in 
full,  and  has  offered  to  pay  to  us  respectively  a  composition 
of  Is.  %d.  in  the  pound  upon  our  several  and  respective 
debts,  claims,  and  demands  upon  and  against  the  said 
Robert  John  Venn,  payable  in  manner  following,  that  is  to 
say,  the  sum  of  3«.  in  the  pound  in  four  months  fi'om  the 
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1868.  ^^^  of  these  preaents,  and  the  further  sum  of  3«.  in  the 

^^^     '  pound  in  eight  monUis  from  the  date  of  these  presents, 

FuBHisHuio  and  the  further  sum  of  Is.  6d.  in  the  pound  in  ten  months 

AND 

Upholbtirt  from  the  date  hereof,  upon  having  the  security  hereinafter 

V,  mentioned  for  the  due  payment  of  a  portion  of  the  said 
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7s.  6d.  composition  upon  our  respective  debts  or  claims  as 
hereinafter  mentioned,  and  which  composition  we  the  said 
creditors  hereby  severally  and  respectively  and  for  our  several 
and  respective  partners  or  partner  their  and  his  execu- 
tors, &C.,  covenant,  promise  and  agree  to  and  with  the  said 
Robert  John  Venn,  his  heirs,  &c.,  to  accept  in  fiill  satisfac- 
tion and  dischaige  of  our  said  several  claims  upon  and 
against  the  said  Robert  John  Venn,  as  set  opposite  to  our 
several  and  respective  names  and  scab  in  the  schedule  here- 
under written :   Now  know  ye  that,  in  consideration  of  the 
payment  to  us  severally  and  respectively  of  the  said  com- 
position of  7s.  6d.  in  the  pound  upon  our  said  several  aud 
respective  debts,  we  do  hereby  for  ourselves,  severally  and 
respectively,  and  for  our  several  and  respective  partners 
and  partner,  their  and  his  heirs,  &c.,  undertake  to  remise, 
release,  and  for  ever  quit  claim  and  dischai^   the  said 
Robert  John  Venn,  his  heirs,  &c.,  of  and  from  the  said 
several  and  respective  debts  and  sums  of  money  expressed 
and  set  opposite  our  several  and  respective  names  and  seals 
in  the  schedule  hereunder  written  after  the  due  payment  of 
the  said  several  sums  of  the  said  composition  hereinbefore 
mentioned  on  the  days  hereinbefore  appointed  for  payment 
thereof;  and  of  and  from  all  costs,  damages,  &c.,  in  respect 
of  any  of  the  debts  of  the  said  creditors,  parties  thereto.  Cove- 
nant by  the  said  creditors  respectively  to  indemnify  Vena 
against  any  securities  given  to  themselves  on  account  of  their 
said  debts.     **  And  whereas  David  Bambei]ger  hath  agreed 
with  the  said  Robert  John  Venn  and  his  said  several  creditors 
to  become  security  for  the  due  payment  of  the  two  respective 
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soma  of  3$.  payable  in  fonr  and  eight  months  after  the  date        1868. 
hereof,  and  hereby  undertakes  to  and  g^iarantees  the  due  pay-      Gekeeal 
ment  of  the  said  respective  sums  of  3s.  in  the  pound  and  3«.    '^"•"•himo 
in  the  pound,  on  the  respective  days  appointed  for  payment   XJpholstskt 
thereof  to  the  said  several  creditors  of  the  said  Robert  ». 

John  Venn,  and  whose  names  and  claims  are  mentioned  in 
the  schedule  hereto.  And  we,  the  said  several  creditors, 
for  ourselves,  our  heirs,  &c.,  hereby  agree  to  accept  the  said 
David  Bamberger  as  security  for  the  due  payment  of  the 
said  respective  sums  of  3«.  and  Ss.  in  the  pound  on  the 
days  hereinbefore  appointed  for  the  payment  thereof,  being 
a  compoation  of  6s.  in  the  pound  upon  our  respective 
debts,  and  we,  the  said  several  creditors,  in  addition  to  the 
said  several  sums  of  3s.  and  3s.  in  the  pound  so  secured  as 
before  mentioned,  have  agreed  to  accept  the  further  sum  of 
1$,  6d.  in  the  pound  upon  our  respective  debts  or  claims, 
upon  the  sole  security  of  the  said  Robert  John  Venn, 
payable  as  hereinbefore  mentioned.  And  lastly,  the  said 
Robert  John  Venn  hereby  covenants  and  agrees  to  and 
with  the  said  David  Bamberger  that,  in  consideration  of 
the  said  David  Bamberger  having  become  security  as  here- 
inbefore mentioned,  he  the  said  Robert  John  Venn  has 
granted  and  assigned  unto  the  said  David  Bambeiger  all 
and  singular  his  stock  in  trade,  fixtures,  debts,  and  other 
securities  for  the  payment  of  the  said  respective  sums  of 
3#.  and  3s.  in  the  pound  as  hereinbefore  mentioned  in  trust 
for  the  said  creditors,'* 

The  schedule  contained  the  signatures  of  thirty-three 
creditors,  and  the  amount  of  their  respective  debts,  and  of 
the  composition  payable  in  respect  thereof. 

J.  BrowHg  in  the  present  Term,  obtained  a  rule  calling 
on  the  claimant  David  Bamberger  to  shew  cause  why  the 
sheriff  of  Middlesex  should  not  pay  over  the  money  levied 
under  the  execution  to  the  execution  creditor,  instead  of  to 
the  chdmant,  and  the  said  order  be  varied  accordingly. 


158  BXCHEQUSR  RBPORTB. 

1863.  Hannen  shewed  cause. — The  deed  does  not  require  re- 

^^^  gistralion  under  the  Bills  of  Sale  Act.     The  7th  section  of 

FcRNisHiHa  that  j^qx,  expressly  excepts  such  instruments.    That  section, 

Upholbtbht  after  specifying  what  documents  the  term  *^  bill  of  sale"  shall 

COMPAITT 

V.  include,  provides  that  it  shall  not  include  (inter  alia)  **  assign- 

ments  for  the  benefit  of  the  creditors  of  the  person  making  or 
giving  the  same/'  The  argument  on  the  other  side  will,  no 
doubt,  be  that  this  is  not  an  assignment  for  the  benefit  of 
all  the  creditors,  but  is  restricted  in  its  operation  to  the  par- 
ticular creditors  by  whom  it  is  executed.  But  that  is  not 
the  true  eflect  of  the  deed.  It  is  substantially  for  the  benefit 
of  all  the  creditors.  Its  terms  are  general,  and  there  is 
nothing  upon  its  face  by  which  any  creditor  is  excluded.  If 
a  creditor,  who  applied  to  execute,  were  not  permitted  to 
do  so,  a  Court  of  equity  would  grant  relief.  [Channellf  6.— 
One  argument  relied  on  at  Chambers  was,  that  the  admis- 
sion of  any  other  creditors  would  extend  the  liability  of  the 
person  who  guaranteed  the  composition.]  That  must  depend 
upon  the  original  intention  of  the  deed.  The  deed  is  drawn 
in  a  form  which  was  common  before  the  Bankruptcy  Act, 
where  the  object  was  to  give  every  creditor  an  opportunity 
of  coming  in.  As  matter  of  fact,  it  cannot  be  doubted  that 
this  was  here  the  intention.  The  clause  at  the  end  of  the 
deed  operates  as  an  assignment  of  all  the  debtor's  "  stock  in 
trade,  fixtures,  debts,  &c.,"  for  the  benefit  of  all  the  creditors 
who  will  avail  themselves  of  it.  The  release  is  conditional 
on  the  instalments  being  paid  on  the  days  specified.  If 
default  were  made  in  payment  of  the  instalments,  the  trust 
with  which  the  property  assigned  would  be  afiected,  would, 
it  is  submitted,  be  for  all  the  creditors.  Since  the  decision 
of  Jlderton  v.  Castrique  (a),  it  is  perhaps  not  open  to  argue 
that  this  deed  is,  by  virtue  of  the  Bankruptcy  Act,  1861, 
binding  on  creditors  who  decline  to  execute  iL     That  case  is, 

(a)  Thb  case  was  decided  on  the  previous  daj  (May  6).    14  C.  B.* 
N.  S.  99. 
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however,  at  variance  with  Ellis  v.  Ollave  (a)  and  the  opinion 
of  Lord  Chief  Justice  Holi,  in  Feltham  ▼•  Cudworth  (&),  in 
both  of  which  cases  the  same  question  arose  upon  the  con- 
struction of  a  repealed  statute  (8&  9  Wm.  3,  c.  I89)  which  had 
a  similar  object.  The  conditions  necessary  to  render  a  deed 
valid  under  the  Bankruptcy  Act  have  been  here  complied 
with,  so  that  if  the  Court  should  be  of  opinion  that  the  deed 
is  one  which  would,  under  that  statute,  be  binding  on  all 
the  creditors,  registration  under  the  Bills  of  Sale  Act  would 
not  be  necessary. 

J.  Braumf  in  support  of  the  rule. — **  An  assignment  for  the 
beneBt  of  the  creditors,"  within  the  exception  in  the  7th 
section  of  the  Bills  of  Sale  Act,  must  be  one  for  the  benefit 
of  all  the  creditors  and  not  merely  of  a  part  of  them. 
Otherwise,  every  assignment  by  a  debtor  to  any  of  his  credi- 
tors will  escape  registration,  however  small  a  proportion 
they  may  be  of  the  general  body  of  creditors.  But  that 
would  be  contrary  to  the  express  object  of  the  Act,  as  ap- 
pears from  the  language  of  the  preamble.  The  preamble 
recites  that  "  frauds  are  frequently  committed  upon  creditors 
by  secret  bills  of  sale  of  personal  chattels,  whereby  persons 
are  enaUed  to  keep  up  the  appearance  of  being  in  good 
circumstances  and  possessed  of  property,  and  the  grantees 
or  holders  of  such  bills  of  sale  have  the  power  of  taking 
possession  of  the  property  of  such  person  to  the  exclusion  (^ 
the  rest  of  their  creditors.  On  the  other  hand,  where  the 
deed  is  for  the  benefit  of  aU  the  creditors,  it  is  not  within 
the  mischief  against  which  the  Act  is  aimed.  Again,  the 
words  ^*  assignment  for  the  benefit  of  the  creditors'' also 
uccor  in  the  1st  section,  and  there  the  context  shews  that 
they  must  mean  ''for  the  benefit  of  all  the  creditors.'* 
Assuming,  therefore,  that  this  is  the  true  interpretation  of 


159 

1868. 

Obkkkal 
furhishixo 

AMD 
UpBOUTSaT 

compaitt 
Vbhh. 


(a)  3  Salk.  60. 


(b)  1  Comyn,  112 ;  S.  C.  2  Ld.  Ra>m.  760. 


V. 

Ynnr. 


160  RXOHBQXJBB  R£FOBin. 

1868.        these  words  in  the  7th  section^  the  next  question  is,  whether 

)T'"^'^'^^      this  deed  is  such  an  assignment  ?  Now^  on  its  iace,  it  clearly 

FuuizBHiKa    does  not  purport  to  be  so.    It  purports  to  be  an  assignment, 

AHD 

Upbolstert    not  for  the  benefit  of  all  the  creditors,  but  of  the  creditors 
by  whom  it  is  executed.     [^Channellf  B. — If  the  property 
assigned  had  been  sold,  and  the  proceeds  had  exceeded  the 
sum  guaranteed,  would  there  be  no  trust  as  to  the  excess 
for  the  benefit  of  creditors  who  had  received  no  compo- 
sition?] After  payment  of  the  composition  to  the  executing 
creditors,  the  trust  would  result  for  the  benefit  of  the  debtor. 
This  form  of  deed  may  not  have  been  an  uncommon  one 
before  the  modem  Bankruptcy  Acts,  where  the  object  was 
merely  to  bind  the  parties  who  signed  the  deed.   [Channellf 
B.— Assume  that  the  deed  binds  such  parties  only;  still, 
might  it  not  operate  to  transfer  the  property  ?]     Not  unless 
it  be  registered  under  the  Bills  of  Sale  Act.      [PoBock, 
C.  B. — There  is  nothing  to  prevent  any  creditor  who  desires 
it  fit>m  participating  in  the  benefits  of  the  deed.]     That, 
it  is  submitted,  is  at  the  debtor's  opdon.    The  names  of  all 
the  creditors  should  at  least  have  been  scheduled,  if  such 
were  the  intention  of  the  deed.     Then,  with  regard  to  tbe 
Bankruptcy  Act,  1861,  it  is  clear  upon  the  authorities  that 
a  deed  in  this  form  is  not  binding  on  all  the  creditors  under 
4  that  statute :   fVaUer  v.  Adcoek  (a) ;  Ex  parte  Rowlings  {b) ; 
Ex  parte  Mcrgan  (c) ;  Ilderton  v.  Castrique  (d).     But  far- 
ther, these  cases  have  a  direct  bearing  upon  the  construction 
of  this  deed,  since  the  principle  on  which  they  proceed  is 
that  a  deed,  which  in  terms  extends  only  to  the  creditors  who 
execute,  is  not  a  deed  for  the  benefit  of  all  the  creditorB. 
The  case  of  Hodgson  v.  Wightman  {e)  may  seem  to  some 
extent  at  variance  with  the  other  authorities.     But  there  it 

•    (a)  7  H.  &  N.  541.  (d)  14  C.  B^  N.  S.,  99. 

\h)  32  L.  J^  N.  S.,  Bank.  27.        (e)  1  H.  &  C.  810. 
(6)  82  L.  J.,  K.  S.,  Bank.  15. 
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appeared,  on  the  fiice  of  the  deed,  that  it  was  to  be  executed        ises. 
by  tbree-foartba  of  the  creditors  at  the  least,  and  the  Court      gkjmal 
of  Exchequer  thought  that  it  was  thus  shewn  to  be  the    Furmishiko 
intention  of  the  parties  that  the  deed  should  take  effect  UpaoLSTnT 

-  COMPAXT 

under  the  provisions  of  the  192nd  section  of  the  Bank-  v. 

niptcy  Act.  It  is  admitted  that,  if  all  the  creditors  had 
here  executed  the  deed,  that  circumstance  would  have 
cored  the  present  objection. 

Pollock,  C.  B. — I  am  of  opinion  that  the  order  of  my 
brother  Channel!  was  correct,  and  that  this  deed  does  not 
require  registration  under  the  Bills  of  Sale  Act.  The  deed 
is  substantially  an  assignment  for  the  benefit  of  all  the 
creditors.  It  is  clearly  for  the  benefit  of  all  who  are  willing 
to  accept  the  composition  and  execute  the  deed.  It  has 
been  argpied  that  its  operation  is  restricted  to  a  part  only  of 
the  creditors.  But,  although  the  deed  nowhere  states  that 
it  is  intended  to  include  all,  its  terms  are  sufficiently  general 
to  admit  every  creditor,  and  there  is  no  indication  of  an 
btention  to  exclude  any  one.  I  fully  concur  in  an  obser- 
vation which  was  made  by  my  brother  Martin  during  the 
argument,  that  any  creditor  might  insist  on  signing  the 
deed  and  receiving  the  composition,  and,  if  this  were  re- 
•  fused,  a  Court  of  equity  would  compel  the  trustee  to  permit 
htm  to  avail  himself  of  the  benefits  which  the  deed  confers.' 
The  rule  must  therefore  be  discharged. 

Martin,  B. — I  am  of  the  same  opinion.  The  7  th  section 
of  the  17  &  18  Vict.  c.  36  enumerates  certain  documents 
which  the  term  ^'  bill  of  sale"  is  to  include,  and  certain 
other  documents  which  it  is  not,  and  *^  assignments  for  the 
benefit  of  the  creditors  of  the  person  making  or  giving  the 
Baroe"  are  of  the  latter  class.  Now,  I  read  this  deed, 
endeavouring  to  ascertain  what  the  parties  to  it  meant  to 

VOL.  U. — U.  &  C.  M  EXCH. 
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express,  and  without  resorting  to  extrinsic  evidence  to 
explain  that  meaning,  and  I  cannot  doubt  that  they  meant 
it  to  be  an  assignment  for  the  benefit  of  all  the  creditors 
without  any  restriction.  This  is,  I  think,  the  fair  inference 
from  the  language  of  the  deed.  It  was  for  the  obvious  in- 
terest of  the  debtor,  that  as  many  as  possible  of  the  creditors 
should  be  parties  to  it.  And,  in  order  to  arrive  at  a  con- 
trary conclusion,  an  intent  to  exclude  certain  creditors 
must  be  inferred,  which  cannot  be  collected  from  the  terms 
of  the  deed. 


Bramwell,  B. — In  this  case  I  entertain  serious  doubts. 
The  first  question  which  arises  is,  whether  the  exception  in 
the  7  th  section  of  the  Bills  of  Sale  Act  is  confined  to  an 
assignment  which  is  for  the  benefit  of  all  the  creditors,  or 
whether  it  also  applies  to  one  which  is  for  the  benefit  of  a 
large  body  of  the  creditors,  of  whom  it  might  be  said  that 
they  were  substantially  all  the  creditors.  I  incline  to  the 
opinion  that,  for  the  reasons  which  have  been  given  by  Mr. 
Braion,  a  bill  of  sale  to  be  within  the  exception  must  be  for 
the  benefit  of  all  the  creditors.  But  if  so,  the  authorities 
which  he  has  cited  appear  to  me  decisive.  The  deed  must 
be  construed,  not  by  importing  into  it  matter  which  is  ex- 
trinsic, but  by  seeing  what  its  terms  are.  It  commences 
thus: — "  We,  whose  names  and  seab  are  hereunto  sub- 
scribed  and  set,  being  severally  and  respectively  creditors 
of  Robert  John  Venn."  Now,  if  the  creditors,  whose  names 
are  there  subscribed,  had  entered  into  an  agreement  with 
the  debtor  and  his  surety,  which  was  to  be  carried  into 
effect  by  this  deed,  and  a  term  in  their  agreement  had  been 
that  no  other  creditor  should  share  the  benefits  of  the  deed, 
would  it  have  been  necessary  to  use  express  words  of  nega- 
tion in  order  to  exclude  any  such  creditor  from  participation? 
I  think  noU     For  a  deed  in  tlie  precise  form  in  which  this 
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deed  is  drawn  woald  have  carried  out  the  intention  of  the        1863. 

parlies.    But  then  it  is  said,  that  there  can  be  no  doubt      ^T^^'^^ 

that  any  creditor  might  execute  this  deed.     And  this  is    Fuehibhivo 

▼eiy  possibly  sa     But  this,  in  my  opinion,  cannot  be  in-    Upboutirt 

ferred  from  that  which  appears  on  the  face  of  the  deed,  but 

only  from  the  deed  coupled  with  certain  matter  which  is 

extrinsic.     And  the  law  does  not  allow  this.     I  therefore 

feel  great  doubt,  whether,  to  be  exempt  from  registration^  a 

deed  must  not  be  for  the  benefit  of  all  the  creditors,  and 

vbether  this  must  not  also  appear  upon  the  face  of  the  deed. 

The  amount  in  dispute  is  here  small,  but  the  question  in- 

ToI?ed  is  one  of  importance.    It  might  easily  have  appeared 

on  the  face  of  the  deed  that  it  was  for  the  benefit  of  all 

the  creditors,  and  then  no  diflSculty  would  have  occurred. 

CfiANNBLL,  B. — I  reserved  this  question  for  the  opinion 
of  the  Court  on  account  of  its  general  importance,  though 
the  sum  in  dispute  is  not  large.  After  hearing  the  question 
argued,  I  see  no  reason  for  supposing  that  my  decision  at 
Chambers  was  wrong.  I  therefore  concur  in  the  opinions 
expressed  by  the  Lord  Chief  Baron  and  my  brother  Martin. 
I  do  not  say  that,  if  any  creditor  was  expressly  excluded  by 
the  terms  of  .the  deed,  that  the  deed  would  be  within  the 
exception  in  the  7th  section  of  the  Bills  of  Sale  Act.  It  is 
not  necessary  to  decide  that,  nor  whether  extrinsic  evidence 
nuy  be  resorted  to  in  order  to  ascertain  the  intention  of  the 
parties.  I  form  my  opinion  upon  the  terms  of  the  document 
tlone,  that  it  is  a  deed  which  operates  for  the  benefit  of  all 
the  creditors. 

Rule  discharged. 
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WooDLET  and  Another  v,  Coventry  and  Others. 

Trover  for  246  barrels  of  flour. 

Pleas. — First:  not  guilty — Secondly,  that  the  goods  were 
not  the  plaintiffs'  as  alleged. 

At  the  trial  before  Pollock  C.  B.,  at  the  London  Sittings, 


April  17. 

Where  on 
a  contract 
of  sale  of 
a  portion 
of  a  large 
quantity  of 
goods  in  the 
iFftpehouflfi 

of  the  vendor,  ^^^r  last  Michaelmas  Term,  the  following  facts  appeared.— 

hasr^ld^  The  plaintiffs  and  defendants  were  corn  factors  in  Mark 

to  a^hd  L^ne,  London.     One  of  the  defendants,  M.  Coventry,  was 

I)ereon,  whose  the  owner  and  keeper  of  a  corn  and  flour  warehouse  at 

right  to  them  ^ 

the  vendor  has  Shad  Thames.     In  August,  1862,  one  Clarke,  a  dealer  in 

recognised,  ^ 

flour,  and  whose  business  consisted  in  buying  it  from  factors 
and  reselling  it  to  bakers  and  other  retailers  at  a  small 
profit,  applied  to  the  plaintiffs  for  advances  on  a  quantity 
of  flour  which  he  had  purchased  of  the  defendants,  and 
he  delivered  to  the  plaintifis  the  following  order : — 

**  Jack's  Coffee  House,  Mark  Lane, 

"  August  25,  1862. 
"Mr.  M.  Coventry,   deliver  to   Messrs.  Woodley  and 
Meadows 

«*  130  barrels  flour,  Columbia  Mills. 
"218        ditto         Diamond  ditto. 

"  Joseph  Clarke.** 
The  plaintiffs,  before  consenting  to  make  any  advance 
on  this  order,  sent  it  to  the  warehouse  by  a  clerk,  who 
made  the  inquiry  there  whether  "it  was  all  in  order," and 
receiving  an  answer  "  yes,"  thereupon  lodged  the  order  at 
the  warehouse,  when  it  was  accepted.     The  clerk  also  look 

the  name  of 

C.  to  that  of  the  plaintiflSi. — Held,  that  the  defendants  were  estopped  from  saving  that  no 
TOoperty  in  the  flour  passed  to  the  plaintiffs,  although  no  specific  portion  of  a  larger  quantiv 
had  been  appropriatod  to  them. 


he  cannot 
afterguards 
dispute  the 
title  of  such 
third  person 
although  the 
specific 
goods  have 
never  been 
appropriated 
to  nim. 

Therefore 
where  the 
defendants 
sold  348  bar- 
rels of  flour 
to  C,  who 
sold  them  to 
the  plaintiffs, 
and  ^ve  them 
a  dehveiy 
order,  upon 
presenting 
which  to  the 
defendants 
they  said  it 
was  all  right'^ 
and  trans- 
ferred the 
flour  in  their 
books  from 
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samples  from  the  bulk,  and  reported  what  had  passed  to  the 
pUintifl^  who  thereupon  advanced  to  Clarke  95021  on  this 
and  some  other  flour,  for  which  Clarke  had  previously  given 
them  a  delivery  order.  The  plaintifls  subsequently  sold 
small  quantities  of  the  flour,  which  were  delivered  by  the 
warehouseman  to  the  plaintifls'  purchasers  in  pursuance  of 
wdioary  delivery  orders  for  that  purpose*  On  the  9th  of 
September,  (Marke  was  declared  bankrupt  and  absconded 
without  having  paid  for  the  flour,  and  the  defendants  reftised 
to  deliver  any  more  of  it  to  the  plaintifls. 

It  appeared  by  the  evidence  on  behalf  of  the  defendants, 
that  on  the  23rd  of  August  Clarke  purchased  of  them  at 
their  stand  in  the  corn  market  350  barrels  of  flour,  and 
received  a  sale  note,  and  the  defendants  also  gave  Clarke 
the  following  delivery  order : — 

<'  Com  Exchange,  23/8,  1862. 
*'  Mr.  M.  Coventry,  20,  Shad  Thames. 
**  130  Barrels  of  Flour,  Columbia  Mills,  ex  Oder. 
'^220     Do.        Do.       Diamond  Mills,  ex  Aquila. 
"All  charges  after  fourteen  days  to  be  paid  by  buyer. 
No  refusal  will  be  accepted,  unless  sufficient  reason  be  given 
at  our  stand  by  1 1  o'clock  next  market  day. 

*'  For  Coventry  and  Co., 

«'  J.  M.  Hall. 
"  N.B. — No  corn  to  be  delivered  but  to  printed  notes 
from  our  house." 

This  order  was  lodged  by  (Jlarke  the  same  day  at  the 
warehouse  of  the  defendant,  M.  Coventry,  in  Shad  Thames, 
aod  Clarke's  name  was  entered  in  the  defendants'  book 
as  the  purchaser  of  that  quantity  of  flour.  Two  barrels 
of  flour  were  afterwards  delivered  by  the  defendants  upon 
Clarke's  order.  When  Clarke  sold  this  flour  to  the  plain- 
tiffs, there  were  in  the  warehouse  361  barrels  of  flour, 
Columbia  Mills^  ex  ^<  Oder,''  and   506   barrels  of  flour, 
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Diamond  Mills,  ex  ^'Aquila.'^    Tbe  whole  were  in  one 

warebousey  and  there  had  been  no  separation  or  appropria- 

_    «•  tion  of  any  particular  barrels  to  Clarke.     The  usual  course 

•COTXHTRT.  . 

of  business  was,  upon  the  lodgment  of  a  delivery  order 
to  make  an  entry  of  tbe  names  and  quantities  in  a  book 
kept  for  that  purpose,  and  to  give  out  samples  from  the 
bulk.  It  was  not  tbe  practice  to  set  apart  or  appropriate 
any  specific  barrels  to  any  contract  or  delivery  order ;  but 
the  usual  course  was^  when  delivery  orders  were  presented 
for  actual  delivery  of  any  quantity,  to  deliver  that  quantity 
as  it  came  from  the  bulk,  and  in  the  order  in  which  deli- 
veries were  required.  At  tbe  time  when  Clarke  absconded 
and  the  defendants  refused  to  deliver  the  flour  to  the  plain- 
tiffs, there  was  a  much  larger  quantity  of  flour  in  the  ware- 
house, both  of  Columbia  Mills,  ex  '*Oder,'*  and  Diamond 
Mills,  ex  '*Aquila^*' than  sufiicient  to  answer  the  delivery 
orders  lodged  by  the  plaintiffs.  The  defendants  endea- 
voured to  establish  a  case  of  fraud  and  collusion  between 
the  defendants  and  Clarke,  but  failed. 

It  was  objected  on  behalf  of  the  defendants,  that,  as 
there  had  been  no  appropriation  of  any  specific  barrels  of 
flour,  no  property  passed  from  the  defendants  to  Clarke, 
and  therefore  he  could  convey  no  property  to  the  plaintiffs. 
The  learned  Judge  overruled  the  objection,  and  a  verdict 
was  found  for  tbe  plaintiffs,  with  310/.  damages. 

Shee,  Serjt.,  in  the  following  term  obtained  a  rule  nisi  for 
a  new  trial  on  tbe  ground  of  misdirection  in  the  Judge  hold- 
ing that  the  property  had  passed  from  tbe  defendants  \o 
Clarke  and  from  Clarke  to  tbe  plaintifi^,  although  no  specific 
barrels  of  flour  had  been  set  apart  or  otherwise  appropriated 
to  the  contract  between  the  defendants  and  Clarke ;  against 
which 

Lush  {Karslake  end    /F.  D,  Meadows  with  him)  now 


tc  Tn  s«; 


to  mmke  waok  an  crao;  or  ihM  i^er  hmi  i 
rt|itf»med  bj  h,  aid    thai,    tbe   propntr  :3   rrje  ^otA 
'p^sed  to  the  phinlifc     In  Sfmrniid  ▼.  Dtemtf t    j   m 
^ooseaan,  oD  reoemiigaooiderfroa  the  srDer  of  ziftli  to 
it  GO  aoooont  of  the  jnhi  haii  r^  g>w  a  viiuen  ackoovledg* 
mem  that  he  so  hdd  it,  iBd  he  was  not  alionJ  !o  set  op  oi 
t  ddeoee  far  not  driiTCfing  it  to  the  poirluser,  ihsi  br  the 
QBip  of  tnde  the  propcitj  in  mail  sind  wk  dc^  traasfenvd 
nxuil  it  was  lemeasored,  and  that,  brfine  the  ftuii  m  qoesdon 
was  remeanied,  the  seller  became  bankmpL     Tbere  Loid 
^Bemberamafk  said: — '^  Whaterer  the  role  omj  be  betfreeo 
Wer  and  seller,  it  is  dear  the  defoidants  cannot  sst  to  the 
pUiodff '  the  malt  is  not  joors,'  after  ackoowledging  to  hold 
it  on  his  aoooimt.    B;  ao  doing  they  attorned  to  him,  and  I 
dioald  entirely  orerset  the  srcnritj  of  mercantile 
vere  I  now  to  suffer  them  to  contest  his  title.*    That 
*is  recognised  in  Hawea  t.  H'aUon  (&),  where  the  vendor  of 
Bome  tallow  lying  at  a  wharf  gave  a  written  order  upon  the 
vharfingerB  to  weigh,  deliver,  transfer  and  rehoose  the  same. 
The  vendee  resold  the  tallow,  and  delivered  to  the  purchaser 
a  written  acknowledgment  from  the  wharfingers  that  tiiey 
had  transferred  the  tallow  to  his  account,  and  debited  him 
with  the  chaiges  from  a  certain  period ;  and  it  was  held  that, 
(«)  3  Camp.  344.  (ft)  2  B.  &  C.  54a 


166 


SXCHEQUBB  BBFORTS. 


1863.        although  the  tallow  was  not  weighed,  the  wharfinger  could 
.^^"^      not,  after  his  acknowledgment,  deny  that  he  held  it  as 
r.  the  agent  of  the  purchaser.     That  doctrine  was  confirmed 

m  Gosling  ▼•  Birnie  (a). 

The  Court  then  called  upon 

Watkin  Hllliams,  to  support  the  rule.— This  action  is 
founded  in  property  in  the  goods  and  not  in  contract    It  is 
conceded  by  the  plaintifis  that  this  being  merely  an  execu- 
tory contract  for  the  sale  of  a  certain  quantity  of  flour,  and 
no  specific  flour  having  been  appropriated  to  it,  no  property 
tin  fact  passed,  and  that  the  property  still  remained  in  the ' 
defendants;  the  question,  therefore,  is  now  narrowed  to 
this,  whether,  under  the  circumstances,  the  defendants  are 
estopped  from  setting  up  the  true  state  of  facts,  shewing 
that  the  flour  which  was  the  subject  of  these  transactions 
was  not  any  specific  flour,  none  ever  having  been  separated 
or  appropriated  from  a  larger  bulk  to  this  contract.    As 
between  the  defendants  and  Clarke,  unquestionably  the 
rights  of  the  parties  were  still  merely  in  contract,  as  no 
right  of  property  in  any  particular  flour  had  vested  in  himj 
and  the  sole  question  is,  whether  the  defendants  have  so 
conducted  themselves  in  their  dealings  with  the  plaintiffs^ 
or  have  said  or  done  anything  to  estop  them  from  relying 
upon  the  real  facts,  so  far  as  they  afibrd  a  defence  to  this 
action.     No  doubt  the  defendants  are  estopped  from  setting 
up  any  facts  inconsistent  with  what  they  led  the  plaintiffs 
to  believe  the  facts  really  were.     That  is  the  true  nature 
of  estoppel;    but  beyond    that   the  defendants  are  not 
estopped.     The  class  of  cases  referred  to,  of  which  there 
are  a  large  number,  do  not  apply  to  the  present  case  at  all. 
The  conditions  precedent  to  the  passing  of  the  property  in 

(a)  7  Bing.  339. 
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goods  from  a  Tendor  to  a  parcbaaer  are  diTinbie  iato  two 
distinct  classes.  First,  there  is  the  necessary  condition,  that 
the  ffoodM  in  which  the  property  is  to  psss  shall  be  specific  ». 

d  individuaL     Secondly,  there  is  the  class  of  cases  where 


Che  goods  are  specific,  but  by  the  terms  of  the  dealing 
Bome thing  has  to  be  done,  or  is  to  happen,. before  the  pro- 
perty vests  in  the  purchaser    Now,  in  the  latter  class  of 
c—csj  a  warehouseman,  who  accepts  and  acknowledges  a 
deliTciy  order  coming  from  the  original  vendor,  is  estopped 
firom  disputing  the  nonperformance  of  any  of  the  conditions 
upon  which  a  delivery  of  the  specific  goods  is  to  take  place, 
as  it  would  be  inconsistent  with  his  acceptance  of  an  order 
for  delivery ;  so  also,  no  doubt,  he  would  be  estopped,  as 
indeed  in  all  cases,  fi^m  disputing  that  he  had  any  goods 
applicable  to  the  delivery  order.     All  the  cases  referred  to 
belong  to  this  class ;  but  the  present  case  belongs  to  the 
former  class,  and  there  is  no  authority  to  be  found  which 
decides,  that  the  mere  acknowledgment  of  a  delivery  order 
does  away  with  the  necessity  for  the  performance  of  that 
condition  precedent  to  the  passing  of  the  property  which 
consists  in  the  goods  being  specific  and  identified,  which 
depends  not  on  the  mere  agreement  of  the  parties,  but 
upon  the  reason  and  necessity  of  the  thing.     The  defend- 
ants have  not  said  or  done  anything  inconsistent  with  the 
facts  they  set  up  and  rely  upon.     They  never  represented 
that  the  goods  were  specifically  appropriated,  or  that  any 
particular  goods  belonged  to  Clarke.     They  were  asked 
whether  the  delivery  order  was  in  order^  and  they  said 
"yes,"  and  they  do  not  now  seek  to  dispute  that  fact.     If 
there  had  not  been  sufficient  goods  to  satisfy  the  order  they 
would,  no  doubt,  have  been  estopped  from  setting  that  up, 
as  it  would  not  be  consistent  with  what  they  had  previously 
stated;   but  it  is  not  inconsistent  with  the  delivery  order 
being  right,  that  the  goods  should  be  part  of  an  entire  bulk, 
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1863.       and  not  specificaliy  appropriated  to  the  contract  or  the 
WooDLBT      ^^^^^'    The  legal  consequence  of  this  latter  circumstance 
^^*  is  another  matter;  and  it  no  doubt  happens  that  it  has  the 

effect  of  shewing  that  the  plaintifis  have  no  rights  or  reme- 
dies founded  upon  property  in  the  goods,  and  have  only 
the  contract  to  rpsort  to ;  and  the  question,  therefore,  in  one 
form  comes  to  this,  whether  the  plaintiffs  have  any  rights 
founded  in  property,  or  whether  their  rights  are  merely  in 
contract.      [Bramwetty  B. — What  remedy  do  you  say  the 
plaintifis  could  have  adopted?]     The  plaintifis  had  a  right 
to  avail  themselves  of  the  contract  between  the  defendants 
and  Clarke^  the  benefit  of  which  had  been  transferred  to 
them,  and  they  might  have  sued  in  Clarke's  name,  and  to 
such  an  action  the  defendants  had  a  good  defence.     As  to 
the  merits  of  the  case,  the  sole  question  is,  who  is  to  suffer 
for  Clarke's  fraud?    If  the  plaintiffs  can  enforce  a  right  of 
property  in  the  goods  the  defendants  must  suffer,  but  if  the 
transaction  still  remains  in  contract  the  plaintifis  will  lose 
their  money.     Hardship  ought  really  to  be  out  of  the  ques- 
tion, and  the  matter  is  one  of  pure  law.    Now,  the  estoppel 
can  only  be  as  to  facts,  and  what  have  the  defendants  done 
or  said  to  estop  them  from  shewing  that  the  goods  to  which 
this  delivery  order  related,  form  an  undivided  part  of  a 
larger  bulk  ?    They  do  not  want  to  dispute  that  there  were 
goods  applicable  to  this  contract  and  delivery  order,  they 
.  only  say  that  the  goods  are  not  specific,  but  an  undivided 
part  of  a  larger  bulk.     Suppose,  in  the  present  instance,  the 
fact  of  no  property  in  the  goods  having  passed  to  the  plain- 
tifis had  been  attended  with  no  substantial  consequences  to 
them,  and  that  whilst  they  were  deprived  merely  of  this 
form  of  remedy  by  action  of  trover,  the  remedy  on  the  con- 
tract had  been  equally  available  and  had  not  been  impaired 
by[the^conduct  of  their  vendor,  Clarke ;  could  it  have  been 
contended  for  a  moment  that  the  defendants  were  estopped 
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fiom  shewing  the  facts  now  sought  to  be  set  up?  The  parti* 
colar  bearing  or  effect  of  a  fact  upon  the  legal  rights  of  parties 
IS  not  the  true  test  whether  a  party  by  his  conduct  is  estopped     _    »• 
mHD  setting  up  the  truth  as  to  that  fact.     Further,  if  there 
ii  an  estoppel,  it  must  be  mutual,  and  suppose  there  had 
been  a  fire  at  the  warehouse,  and  half  the,  flour  had  been 
boroedy  could  the  defendants  have  cast  the  loss,  or  any  part 
of  it,  on  the  plaintiffs  ?   [Pollock,  C.  6.— It  was  the  defend- 
ants' duty  to  have  appropriated  348  barrels  of  flour  to  the 
order  when  they  accepted  it,  and  it  is  their  own  fault  if  they 
are  in  such  a  difficulty.]    The  defendants  were  guilty  of  no 
de&olt  or  neglect;  and  everything  was  done  in  the  usual  and 
ordinary  course,  and  that  makes  the  point  as  to  the  estoppel 
the  more  clear.     The  usual  course  was  not  to  appropriate 
from  the  bulk  until  actual  delivery,  so  that  when  the  de- 
livery order  was  lodged,  and  the  plaintiffs  were  told  that  it 
was  rights  there  was  nothing  at  all,  according  to  the  usual 
coarse  of  business,  to  justify  the  plaintiffs  in  coming  to  the 
conclusion  that  it  meant  that  any  particular  flour  had  been 
transferred  to  Clarke,  or  to  themselves.     Here,  the  defend- 
ants seek  to  set  up  facts  in  no  way  inconsistent  with  anything 
tbey  have  said  or  done,  or  induced  the  plaintiffs  to  believe 
in.    It  is  no  ground  for  the  estoppel  that  the  facts  relied  on 
by  the  defendants  would  have  the  legal  effect  of  preventing 
the  plaintifis  from  resorting  to  one  description  of  rights  and 
remedies. 

Marten,  B.—  I  am  of  opinion  that  the  rule  ought  to  be 
discharged.  The  question  depends  on  the  real  nature  of 
the  transaction  as  between  the  plaintiffs  and  the  defendants. 
I  think,  npon  the  authority  of  Hawes  v.  Watson  (a),  that 
the  question  is  not  whether  Clarke  was  the  owner  of  the 
floar,  bat  whether,  as  between  the  plaintiffs  and  the  defend- 

(fl)  2  B.  &  C.  610. 
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ants,  the  latter  must  not  be  taken  to  bare  assented  that 
there  were  348  barrels  of  flour  at  their  warehouse  deliver* 
«•  able  to  the  plaintiffs'  order;  and  if  so,  the  property  attached 

in  the  sense  that  the  defendants  are  precluded  in  a  Court  of 
law  from  denying  that  they  held  that  number  of  barrels  on 
the  plaintifis'  acoonnt.  In  strictness,  the  question  whether 
the  defendants  assented  is  one  of  fact  for  the  jury,  but  lam 
Satisfied  the  jury  would  have  found  that  such  was  the  real 
nature  of  the  transaction. 

Bramwbll,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  dischai^ged.    I  think  the  case  is  precluded  by  authority, 
and  I  also  think  that  convenience  and  good  sense  lean  in  the 
same  direction.     I  doubt  whether  any  question  could  have 
been  properly  left  to  the  jury.   It  seems  to  me  that  my  Lord 
would  have  had  to  say  to  them,  **  If  you  find  that  Clarke, 
having  some  flour  to  dispose  of,  assumed  to  deal  with  384 
barrek,  and  the  defendants  recognised  his  act,  and  admitted 
that  they  held  that  quantity  of  flour  for  him,  the  plain- 
tifis  are  entitled  to  recover."  That,  however,  would  not 
have  been  leaving  to  them  any  question,  but  only  what  was 
the  fact.   Mr.  WilUami  says  that  the  effect  of  the  transaction 
is  not  that  which  I  have  suggested,  but  merely  to  give  Clarke 
a  right  to  demand  the  delivery  of  a  certain  number  of  barrels 
of  flour,  and  which  right  he  transferred  to  the  plaintifis. 
But  that  is  not  so.    When  the  delivery  order  was  presented 
to   the   defendants,  they  might  have  said,  **  We  will  not 
accept  this  order,  for  there  are  not  348  barrels  of  flour  in 
our  warehouse   of  which  Clarke  has  a  right  to  dispose. 
There  is  a  much  larger  quantity  in  the  warehouse  out  of 
which  Clarke  has  a  right  to  348  when  selected  and  appro- 
priated to  him,  but,  until  that  is  done,  he  has  no  right  to 
any,  for  they  are  not  his."    But,  instead  of  saying  that,  the 
defendants  in  effect  say,  <'  We  recognise  a  right  in  CUrke 
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to  dispose  of  348  barrels,"  which  ooiild  only  be  upon  the  1868. 
sopposition  that  the  property  in  348  barrels  had  passed  to  ^fwivuKt 
him.  That  being  the  effect  of  the  traosaction»  there  was  ^  «• 
DO  question  to  leave  to  the  jury.  Mr.  WilHamM  has  also 
suggested  that  we  ought  not  only  to  look  at  the  result  of 
the  evidence,  but  also  consider  what  would  have  been  the 
position  of  the  parties  if  the  flour  had  been  burnt.  Perhaps^ 
in  that  case,  the  defendants  would  have  had  to  bear  the  loss* 
because  there  was  no  appropriation  of  the  flour;  but  it  is 
noDecessary  to  consider  whether  or  no  they  would  have  been 
entitled  to  be  paid  for  it.  It  frequently  happens  that  a 
person  by  making  an  acknowledgment  precludes  himself 
from  setting  up  something  favourable  to  him  ;  and  the  only 
observation  that  arises  is,  that  people  should  be  more  cau- 
tioQS.  Then  Mr.  Williams  says  that  the  defendants  are  not 
to  blame.  I  do  not  say  they  are,  because  persons  are  not 
to  blame  for  not  making  provision  against  what  may  be 
called  an  abnormal  condition  of  things,  that  is  to  say,  insol- 
vency or  fraud.  Therefore  no  one  can  blame  the  defendants 
because  they  did  not  reject  the  order*  While,  however,  in 
one  sense  they  were  not  in  fault,  in  another  sense  they 
were,  for  by  recognising  the  order  they  placed  themselves 
in  the  difficulty  which  has  been  suggested  of  having  no 
remedy  against  the  plaintiffs  if  the  goods  were  burnt,  and 
nevertheless  being  liable  in  this  action.  Seeing  therefore 
that  the  case  is  concluded  by  authority,  and  that  no  question 
could  have  been  left  to  the  jury  unless  it  were  one  which 
tbey  must  inevitably  have  found  in  favour  of  the  plaintiffs, 
viz.,  whether  the  effect  of  the  transaction  was  that  the 
defendant  recognised  the  right  of  Clarke  to  dispose  of  348 
barrels  of  flour,  I  think  the  rule  ought  to  be  discharged. 

Pollock,  C.  B. — I  entirely  agree  with  the  rest  of  the 
Court  that  the  rule  ought  to  be  discharged.     At  the  trial, 
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it  was  never  suggested  that  any  question  ought  to  be  left  td 
the  jury.  In  the  course  of  the  reply  of  the  plaintifTs  counsel, 
the  jury  took  the  matter  into  their  own  hands,  and  said  that 
they  were  perfectly  satisfied,  upon  the  facts  proved,  that  the 
plaintiffs  were  entitled  to  recover.  The  real  question  was 
whether  the  defendants  had  so  conducted  themselves  that 
the  plaintiffs  had  a  right  to  say,  **  We  call  upon  you  to 
deliver  to  us  the  flour  which  you  say  you  held  on  our 
behalf."  The  question  whether  the  property  passed,  as 
between  vendor  and  vendee,  never  arose :  the  only  ques- 
tion was  whether  the  defendants  had  acknowledged  that 
they  held  the  floor  on  behalf  of  the  plaintiffs,  for,  if  so, 
according  to  law  and  justice,  they  were  bound  to  deliver  it 
or  pay  the  damages. 

Rule  discharged  (a). 


(a)  As  to  property  passing  bj 
estoppel,  see  also  Blackburn  on 
Contract  of  Sale,  p.  161 ;  OiUeU 
y.  HiU  (A.D.  1834),  2  C.  &  M. 
630.  There  the  defendant  sold 
twenty  sacks  of  flour,  and  the 
purchaser  gave  to  the  plaintiff  a 
deliver  order  on  the  defendant 
^'deliver  20  sacks  households,** 
and  this  was  lodged  with  and 
accepted  bj  the  defendant,  who 
subsequently  delivered  hye  of  the 
sacks  under  an  order  to  deliver 
•«  5  ex  20."  In  trover  for  the 
fifteen :  held  that  defendant  was 


estopped  from  shewing  that  he 
had  not  so  many  as  twenty  sacks. 
Jackson  V.  Andenan  (a.d.  1S11), 
4  Taunt.  24.  As  to  specific 
identity  being  a  coudltion  pre- 
cedent to  property  passing :  Cuu' 
Uffe  V.  Harrison^  6  Exch.  903; 
Boswell  V.  KiUntrn^  Privy  Coun* 
cil  (March  5,  1862)  ;  Aldridge  v. 
Johnson,  7  E.  &  B.  885.  897; 
WaUe  ▼.  Baker,  2  Exch.  1.  As 
to  the  effect  of  a  delivery  order : 
Kingsfordy,  Merry,  1 H.  &  N.503. 
See  also  Twiey  v.  Baies^  potti 
p.  200. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Qmri  of  £sehejuerJ) 

Swam  v.  Thb  North  British  Australasian  CoMPAirr        1863. 

(Limited).  ^^  15. 

HIS  was  a  proceeding  in  error  upon  tbe  jadgment  of  the  The  plAintii!; 

»«    «  • 

Court  of  Exchequer  for  the  plaintiff,  on   a  special  case  o^^a^ 
stated  for  the  opinion  of  that  Court.     The  pleadings  and  •^^j'^ 
facts  fally  appear  in  the  report  of  the  case  in  the  Court  ^^^^  P^™:. , 

*     *  *  pukYf  in  whicli 

below  (7  U.  &  N.  603).  the  shans 

could  onlj 
be  transfiBRed 
by  deed 

Hawkins  (with  whom  was  IIoll)  argued  for  the  defend^  executed  by 

,  X  both  tnna- 

^ni8  (a>  teror  and 

tnmsferree^ 
emDloyed  » 

Lush  (with  whom  was  Hurbtone)  argued  for  the  plaintiff.—  f^^^^^jjj 
The  arguments  were,  in  suljstance,  the  same  as  in  the  Court  ■!»*'«»  ^ 

°  another  Com- 

pany, which 
▼ere  also  transferable  by  deed  only.  The  broker  represented  to  the  plaintiff  that  it  was 
necessary  for  him  to  execute  ten  blank  fonns  of  transfer.  The  plaintiff  accordingly  signed, 
^ed  sod  deliyo^  to  the  broker  ten  forms  of  transfer  in  blank  to  be  filled  up  by  him  for 
the  transfer  of  the  shares  in  the  other  Company.  The  broker  only  used  eight  of  the  blank 
forms  for  that  purpose,  and  hayinff  stolen  the  certificates  from  a  box  deposited  at  a  bank 
for  safe  custody,  he  feloniously  flUed  up  the  two  remaining  forms  as  transfen  respectiyely  of 
^of  the  plaintiff's  1000  shares  in  the  first  mentioned  Company,  and,  haying  forged  tha 
Attestations,  he  delivered  the  transfers,  together  with  the  certificates,  to  bozi4  fide  purchasers 
for  Talne,  and  on  their  beiuff  presented  to  the  Company  they  remoyed  the  plaintiff's  nama 
^  the  register  at  shareholders  and  placed  thereon  the  names  of  the  purchasers. 

^^r  in  the  Exchequer  Chamber,  that  the  transfers  were  yoid,  and  tnat  tiiere  was  no  such 
iiegligence  on  the  part  of  the  plaintiff  as  estopped  him  from  insisting  that  the  property  in 
^e  shares  did  not  pass  under  the  transfers. — ^rer  Cockburfij  C.  J.,  Crampton,  J.,  WweSf  J., 
^^^  J.,  Blackburn,  J.,  and  Mellor,  J. — Dissentiente  Keating^  J. 

^egliffence,  to  operate  as  an  estoppel,  must  be  the  proximate  cause  of  the  loss. 

StMt,  that  the  doctrine  of  estoppel  by  executing  instruments  in  blank  is  confined  to 
B'Sotiable  instruments,  and  does  not  apply  to  deeds. 

(a)  May  14.    Before  Coekburn^  C.  J.,  Crampion^  J.,  WUUs^  J., 
%H  J.,  Blaekbum^  J.,  Keating^  J.,  and  MeUor,  J. 
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1863.       below,  and  the  same  authorities  were  cited,  with  the  addition 

^^"^      of  Cave  V.  Milk  (a). 

y^  Cur.  adv,  vulL 

NOBTH 

British  _. 

AuBTRALA-        The  learned  Judges  having   differed   in   opinion,  now 

delivered  the  following  judgments. 

• 

Melt«or,  J. — ^I  have  read  and  considered  the  very  ela- 
borate judgments  already  given  on  the  two  occasions  in 
which  the  facts  of  the  present  case  were  considered  by  the 
Courts  of  Common  Pleas  and  Exchequer,  wherein  all  the 
authorities  were  discussed  and  the  subject  exhausted. 

*'  As  a  general  rule,  no  one  can  found  a  title  upon  a  for- 
gery "(6),  but  in  certain  cases,  as  said  by  my  brother  Wilde 
in  the  Court  below  (c),  **  the  law  merchant  validates,  in 
the  interest  of  commerce,  a  transaction  which  the  common 
law  would  declare  void  for  want  of  title  or  authority ;  and 
transactions  within  its  operation  are  as  absolutely  valid  and 
effectual  as  if  made  with  title  or  authority."   There  are  also 
cases  in  which,  '*  where  a  man  has  wilfully  made  a  false 
assertion  calculated  to  lead  others  to  act  upon  it,  and  they 
have  done  so  to  their  prejudice,  he  is  forbidden  as  against 
them  to  deny  that  assertion"  (d).     Whilst  I  and  my  brother 
fFilih  entirely  assent  to  that  proposition,  1  hesitate  as  to 
the  next:  ''that  if  a  man  has  led  others  into  a  belief  of  a 
certain  state  of  facts  by  conduct  of  culpable  neglect  calcu- 
lated  to  have  that  result,  and  they  have  acted  on  that  belief 
to  their  prejudice,  he  shall  not  be  heard  afterwards,  as  against 
such  persons,  to  shew   that   that   state   of  facts  did  not 
exist"  (^).  Assuming  for  the  purposes  of  this  case  both  these 
propositions  to  be  true,  I  agree  that  they  extend  to  transac- 
tions in  which  a  deed  is  required  to  transfer  an  interest  or  a 

4 

(a)  7  H.  &  N.  913.  (c)  7  H.  &  N.  603. 

(b)  Per  Erie,  J.,  in  Ex  parU         (d)  Per  WUds,  B.,  7  H.  &  K. 
Sioan,  7  G.  B.,  N.  S.  448.  633. 
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right ;  not  by  Talidating  a  void  deed,  as  was  supposed  on  1863. 
the  ailment,  bat  by  holding  that  parties  shall  not  be  per-  ^^^ 
mitted  to  aver,  against  equity  and  good  faith,  the  invalidity 


9, 
NOKTH 


of  a  deed  which  either  by  words  or  conduct  they  have  Bmtish 
asserted  to  be  valid/  and  upon  which  the  others  have  acted :  slut  Co. 
Sheffield  and  Manchester  Railway  Company^.  Woodcock  (a). 

■ 

I  proceed,  therefore,  to  inquire  what  is  the  false  assertion 
of  ihe  plaintiff  in  the  present  case,  which  has  led  the  de« 
feodants  to  their  prejudice  to  act  upon  it,  or  what  the 
culpable  negligence  which  has^  been  the  proximate  cause  that 
the  defendants  have  roistered  a  forged  transfer  as  a  genuine 
one,8o  as  to  estop  the  plaintiff  from  denying  that  his  shares  in 
the  defendants*  Company  have  been  transferred  to  Mr.  Barry. 

Intending  to  sell  and  transfer  certain  shares  which  he  pos- 
sessed in  another  Company^  he  was  induced  by  the  repte- 
sentation  of  his  broker  to  execute  a  blank  t^nsfer,  for  the 
purpose  of  enabling  the  broker  to  fill  in  the  numbers  and 
descriptions  of  the  shares  in  that  Company^  and  the  name  of 
the  vendee  of  those  shares^  in  order  that  those  shares  might  be 
transferred  to  such  vendee;  whereas,  the  broker  fraudulently 
filled  in  the  numbers  and  descriptions  of  the  shares  in  ques- 
tioD,  which  the  plaintiff  did  not  intend  to  sell  or  transfer^ 
sod  by  a  felonious  thefl  of  the  certificates  of  such  last 
mentioned  shares,  complied  with  the  requisition  of  the 
Company,  aind  induced  them  to  register  such  deed  as  a 
genuine  transfff*  The  false  representation  is  the  repre^ 
sentadon  of  the  broker,  not  of  the  plaintiff,  and  the  proxi- 
toate  cause 'which  induced  the  Company  to  alter  their 
position  to  their  prejudice,  was  the  fraudulent  and  felonious 
conduct  of  the  bipker,  and  not  the  negligence  of  the  plaintiff. 

The  doctrine  established  by  the  cases  of  Pichard  v. 
Seeres  (i)  and  Freeman  v.  Cooke  (d),  is  a  most  useful  one, 

(a)  7  M,  &  W.  574.  (b)  6  A.  &  E.  469. 

(c)  2  Ezcb.  654. 

VOL.  IL — H.  &  C.  n  EXCH. 
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North 

British 
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and  I  should  be  sorry  to  see  it  narrowed  or  frittered  awajj 
but  it  appears  to  me  to  be  inapplicable  to  the  circumstances 
of  the  present  case.  To  make  the  present  case  like  those, 
there  must  have  been  a  false  representation  or  culpable  negli- 
gence affecting  the  transfer  of  shares  in  the  defendants* 
Company^  and  not  affecting  an  entirely  different  transaction. 
I  therefore  think  that  the  judgment  of  the  Court  of 
Exchequer  must  be  affirmed. 


EEATiNOy  J. — I  am  of  opinion  that  the  judgment  should 
be  reversed  upon  the  ground  that  the  plaintiff  has  by  his 
culpably  negligent  act  enabled  his  agent  to  commit  a  fraud 
to  the  prejudice  of  third  persons,  by  fabricating  a  transfer 
to  them  of  the  shares  in  question,  and  has  so  estopped  him- 
self from  asserting  as  against  such  third  persons  that  the 
transfer  did  not  operate.     That  a  party  may  so  estop  him- 
self, even  in  the  case  of  a  deed,  although  denied  in  the 
Courts  below,  has  not  been  argued  in  this  Court,  and  I  shall 
therefore  content  myself  by  referring  to  the  judgment  of  the 
Chief  Justice  in  Ex  parte  Swan  (a),  and  of  my  brother 
fFilde  in  the  present  case,  in  the  Court  of  Exchequer,  in 
support  of  that  position,  merely  adding  that  I  am  not  aware 
of  any  decision  which  counteracts  it.     The  stress  of  the 
argument  here   has  rather  been  that,  however  true  that 
principle  may  be  even  as  applicable  to  a  deed,  the  facts 
do  not  bring  the  present  case  within  it     It  is  said  there 
has  been  no  representation   whatever  as  to  the  Austra- 
lasian shares,  but  only  as  to  Australian  shares,  and  as 
between  the  plaintiff  and  Oliver,  no  doubt  the  directions 
to  sell  concerned  only  the  latter ;  but  as  to  third  persons,  if 
there  has  been  any  representation  as  resulting  from  acts  of 
culpable  negligence,  it  applies  as  much  to  the  one  as  to  the 
other.     Here   the  plaintiff  delivered   to   his  agent  blank 
transfers,  signed  and  scaled,  to  be  filled  up  by  him  with  the 

(a)  7  C.  B.,  N.  S.  429. 
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Bflnes  of  the  shares,  tnmsferrccs,  and  eten  with  the  names 
ofatteMingwitnesBeSywith  the  intent  that  he  shonld  thereby 
obtain  money  from  third  peraons  for  shares  which  he  most 
be  taken  to  have  known  his  agent  could  not  thns  legally  Bftinaa 
tnosfer,  but  coald  only  make  a  frandolent  semblance  of  doing  kab  Co. 
8o;  sod  whoi  the  agent  has,  by  means  of  such  transfons^ 
obtained  money  from  innocent  third  parties,  the  question  is 
whether  he  can  be  heard  to  say  as  against  such  third  parties 
tbat  his  ^ent  filled  up  the  names  of  the  shares  as  Austra- 
'saan,  whereas  he  had  directed  him  to  fill  them  up  as 
Anstrelisi  shares.  I  think  not,  upon  any  principle  that 
would  not  equally  apply  to  a  blank  acceptance  firaudulently 
filled  Dp,  but  in  the.  hands  of  a  bon&  fide  holder.  It  was 
ugued  in  the  Court  below,  that  foigery  and  robbery  were 
not  the  necessary  or  ordinary  result  of  the  act  of  delivering 
the  blank  transfers,  but  neither  is  it  in  the  case  of  blank 
acceptances  fraudulently  filled  up,  nor  was  it  in  the  case  of 
yintj^v.  GrotCm  I  am  aware  it  has  been  said  that  the 
principles  which  are  in  such  cases  applicable  to  negotiable 
instniments,  do  tiot  apply  in  other  cases,  but  I  hare  been 
unable  to  find  any  case  decided  upon  any  such  distinction. 
Had  sQch  existed,  it  would  have  furnished  a  short  answer 
in  the  case  of  The  Bank  of  Ireland  v.  Evans's  Trustees^  in 
the  5th  House  of  Lord's  Cases ;  but  it  does  not  seem  to 
bare  been  given  to  that  case,  nor  to  have  been  adverted  to, 
when  the  case  of  Young  v.  Grotef  was  cited  in  argument 
and  commented  upon  in  the  judgments.  It  is  true  the 
plaintiff  could  not  have  anticipated  the  stealing  of  the 
certificates,  but  the  title  to  the  shares  is  conveyed  by  the 
deed  of  transfer,  the  certificates  being  merely,  I  appre- 
hend, a  machineiy,  established  for  the  convenience  of  the 
Company  in  conducting  their  business,  and  I  do  not  think 
the  responsibility  of  the  plaintiff  in  respect  of  the  transfer 
made  by  his  agent  is  affected  or  done  away  with  because 

N  2 
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the  transfer  was  completed  by  the  felony  of  Oliver.  No 
doubt  the  plaintifi;  as  far  as  appears,  supposed  Oliver  to  be 
an  honest  man»  and  was  mistaken — a  circumstance  which 
must  always  occur  in  every  case  where  a  question  like  the 
present  is  or  can  be  raised,— but  the  acts  which,  in  Young 
V.  Grate,  and  in  Taylor  v.  The  Great  Indian  Peninsular  Bail- 
way  {a)j  were  said  to  be  acts  of  culpable  negligence,  appear 
to  me  less  in  degree  than  the  acts  of  negligence  attributed 
to  the  plaintiff  in  the  present  case,  and  which  directly  and 
proximately  enabled  Oliver  to  effect  the  transfers  which  he 
made  complete  by  his  felony  in  stealing  the  certificates.  I 
think  therefore  that  the  rule  in  the  well  known  case  of 
Lickbarrow  v.  Mason  (£),  referred  to  in  JSx  parte  Swan  (c), 
applies. 

Were  I  to  go  more  at  large  into  the  reasons  upon  which 
I  found  that  opinion,  I  should  only  repeat  what  has  been 
better  expressed  by  the  judgments  in  the  Courts  below,  to 
which  I  have  before  referred. 


Blackburn,  J.—  I  think  the  judgment  should  be  aflBrmed. 
Neither  JSrle,  C.  J.,  nor  my  brother  Keating,  in  their  judg- 
ments in  the  Court  of  Common  Pleas  in  Ex  parte  Swan, 
nor  my  brother  Wilder  in  his  judgment  in  the  principal  case, 
proceed  on  the  supposition  that  the  plaintiff  had  given  any 
authority,  i;eal  or  apparent,  to  Oliver  to  sell  the  shares  now 
in  question,  and  indeed  it  is  obvious  that  it  cannot  be  for 
a  moment  contended  that  the  fact  that  Oliver  had  beeo 
employed  by  the  plaintiff  as  a  broker  in  former  transactions, 
clothed  him  with  any  general  authority  as  plaintiff's  agent 
to  dispose  of  any  other  property  of  the  plaintifls. 

Neither  do  they  contend  that  the  supposed  deed  of  trans- 
fer on  which  the  defendants  acted  really  was  the  deed  of  the 
plaintiff;   but   they  proceed  on  the  supposition  that  the 


(a)  4  De  Gex  &  Jonen,  559. 

(c)  7  C.  B ,  N.  S.  400. 


(b)  2  T.  R  70. 
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plaiDtiff  bad  precluded  himself  as  agiiiist  the  defendant       iges. 

from  denying  that  it  was  his  deed.     Now  I  agree  that  a 

party  may  be  precloded  from  denying  against  another  the 

enstence  of  a  particular  state  of  things^  bat  then  I  think  it 

must  be  by  conduct  on  the  part  of  that  party  such  as  to     ^iSuT^ 

come  within  the  limits  so  carefully  hud  down  by  P^ke,  B^ 

m  deU?ering  the  judgment  of  the  Court  of  Exchequer  in 

Frtman  v.  Cooke.      It  is  pointed  out  by  Parke,  B.,  in  the 

<^<>°^  of  the  argoment  in  that  case,  that  in  the  majority  of 

esses  in  which  an  estoppel  exists^  ''the  party  must  have 

iQQQced  the  other  so  to  alter  his  position  that  the  former 

would  be  responsible  to  him  in  an  action  for  it;"  and  he  had 

l^&re  pointed  out  that '« negligence,"  to  have  the  effect  of 

estopping  the  party,  must  be  ''neglect  of  some  duty  cast 

Qpou  the  person  who  is  guilty  of  it.**    And  this,  I  appre- 

oem^  IS  a  true  and  sound  principle.   A  person  who  does  not 

^ock  up  his  goods,  which  are  consequently  stolen,  may  be 

said  to  be  negligent  as  regards  himself,  but  inasmuch  as  he 

i^cgleetB  no  duty  which  the  law  casts  upon  him,  he  is  not  in 

^^^^'^quence  estopped  from  denying  the  title  of  those  who 

^J  have,  however  innocently,  purchased  those  goods  fit>m 

we  thief,  unless  it  be  in  market  overt. 

And  in  the  considered  judgment  of  the  Court,  Parie,  B., 
*Vf  down  very  carefully  what  are  the  limits.  He  says,  that 
to  make  an  estoppel  it  is  essential  •'  if  not  that  the  party 
represents  that  to  be  true  which  he  knows  to  be  untrue,  at 
east,  that  he  means  his  representation  to  be  acted  upon,  and 
^u&t  it  is  acted  upon  accordingly ;  and  if,  whatever  a  man's 
^  intention  may  be,  he  so  conducts  himself  that  a  reason- 
able man  would  take  the  representation  to  be  true,  and 
^me  that  it  was  meant  that  he  should  act  upon  it,  and 
^u  act  upon  it  as  true,  the  party  making  the  representation 
^onld  be  equally  precluded  from  contesting  its  truth ;  and 
coodact,  by  negligence  or  omission,  where  there  is  a  duty 
^  upon  a  person,  by  usage  of  trade  or  otherwise,  to 
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close  the  truth,  may  often  have  the  same  effect.     As,  for 
instance,  a  retiring  partner  omitting  to  inform  his  customers 
'•  of  theybc^,  in  the  usual  mode,  that  the  continuing  partners 

BsiTisB      were  no  longer  authorized  to  act  as  his  agents,  is  bonnd  by 

AUSTRALA- 

BiATx  Co.      all  contracts  made  by  them  with  third  persons,  on  the  faith 
of  their  being  so  authorized"  (a). 

What  I  consider  the  fallacy  of  my  brother  Wilde^s  judg- 
ment is  this:  he  lays  down  the  rule  in  general  terms  ''that 
if  one  has  led  others  into  the  belief  of  a  certain  state  of  facts 
by  conduct  of  culpable  neglect  calculated  to  have  that  result, 
and  they  have  acted  on  that  belief  to  their  prejudice,  he  shall 
not  be  heard  afterwards,  as  against  such  persons  to  shew  that 
state  of  facts  did  not  exist.''    This  is  very  nearly  right,  but  in 
my  opinion  not  quite,  as  he  omits  to  qualify  it  by  saying  that 
the  neglect  must  be  in  the  transaction  itself,  and  be  the  proxi- 
mate cause  of  the  leading  the  party  into  that  mistake ;  and 
also,  as  I  think,  that  it  must  be  the  neglect  of  some  duty  that 
is  owing  to  the  person  led  into  that  belief,  or,  what  comes  to 
the  same  thing,  to  the  general  public  of  whom  the  person  is 
one,  and  not  merely  neglect  of  what  would  be  prudent  in  re- 
spect to  the  party  himself,  or  even  of  some  duty  owing  to  third 
persons,  with  whom  those  seeking  to  set  up  the  estoppel  are 
not  privy ;  and  these  distinctions  make  in  the  present  case  all 
the  difierence.    I  think  that  all  the  cases  cited  by  £rfe,  C.  J-y 
in  his  judgment  in  Ex  parte  Swan(b)meijhe  easily  shewn  to  be 
consistent  with  the  limitations  laid  down  in  Freeman  v.Cooke, 
except  Coks  v.  Bank  of  England  (which  in  a  Court  of  error 
I  may  say  I  consider  not  to  be  binding),  and  Young  v.  Grf^ 
I  am  relieved  from  making  any  comments  on  the  latter  case 
by  the  very  lucid  manner  in  which  the  authorities  bearing 
on  it  are  stated  by  WilKams,  J,,  in  Ex  parte  Swan  (&)•    ^^ 
may  be  that  case  is  to  be  supported  on  some  of  the  groaoas 
there  stated,  or  upon  the  broader  ground,  apparently  sop- 
(a)  2  Exch.  663.  (6)  7  C.  B.,  N,  S.  429. 
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ported  bj  the  aothority  of  Pathier,  in  the  passage  cited  in 
Finmy  ▼.  Gr&ley  that  the  person  putting  in  circulation  a  bill 
of  exchange  does,  by  the  law  merchant,  owe  a  duty  to  all 
partiea  to  the  bill  to  take  reasonable  precautions  agdnst  the       Britibb 

AuSTEJkXJL- 

poflsibility  of  fraudulent  alterations  in  it ;  it  is  not  neces*  tiAv  Co. 
my  in  this  case  to  inquire  how  that  may  be.  It  is  sufficient 
to  point  out  that  a  party  signing  in  blank  a  cheque  or 
bill,  or  other  negotiable  instrument,  does  intend  that  it  shall 
be  filled  up  and  delivered  to  a  series  of  holders,  and  there- 
fare  he  stands  to  all  those  holders  in  the  position  indicated 
in  the  first  branch  of  the  judgment  of  Freeman  ▼.  Cooke.  He 
means  the  holder  to  be  induced  to  take  the  instrument  as  if  it 
kad  been  filled  up  fi-om  the  first  And  that  makes  a  marked 
distinction  between  such  a  case  and  the  present,  in  which 
Hr.  Swan  never  did  mean  that  any  one  should  take  this 
transfer  of  the  shares  as  genuine. 

And  the  facts  in  this  case  seem  to  me  to  be  such  as  to 
make  it  fall  precisely  within]  the  authority  of  TTie  Bank  of 
bdand  v.  TnuteeM  ofEvanit  Charity  (a). 

BYiiES,  J. — I  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  should  be  affirmed. 

The  shares,  by  the  constitution  of  the  Company  regulated 
by  statute,  could  have  been  transferred  by  deed  only.  The 
alleged  deed  is  confessedly  void,  because  when  it  was  executed 
by  the  plaintifi^,  the  grantor,  the  subject-matter  of  the  con- 
veyance was  not  therein  described,  but  left  in  blank,  the 
blank  being  afterwards  fraudulently  filled  up  by  the  defend- 
ants* agent  Oliver.  It  is  plain  upon  all  the  authorities,  that 
the  deed  as  a  deed  is  void.  Void  upon  two  grounds,  first, 
that  the  subject  of  conveyance  was  inserted  after  execution ; 
flecondly,  that  it  vras  fraudulently  inserted,  so  that  the  deed 
is  a  foigery. 

(a)  5  H.  L.  389. 


184 


EXGHEQUEB  RBF0BT8. 


But  it  is  alleged  that  the  plaintiff  is  estopped  by  his  own 
negligence  from  relying  on  the  facts  and  shewing  the  trutbj 

NoETB       ^^  ^^^'  ^^^^  ^^^  alleged  deed  is  for  these  reasons  not  his 
Bbitxsb      deed, 
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BIAS  Co.  In  support  of  the  doctrine  that  a  man  may  in  a  Court  oi 

law  be  estopped  by  mere  .neglig(ence  from  shewing  that  a 
deed  is  not  really  his  deed^  no  authority  has  been  produced 
at  the  bar.  Such  a  doctrine  might  lead  to  very  dangerous 
consequences,  as  my  brother  Williams  has  shewn.  A  man 
prepares  and  executes  in  blank  a  deed  for  the  conveyance 
of  a  cottage,  his  agent  by  the  negligence  of  his  principal  is 
tempted  and  enabled  to  (ill  up  the  blank  with  the  descrip- 
tion of  a  large  estate  belonging  to  his  principal.  Can  it  be 
contended  in  a  Court  of  law  that  the  large  estate  has  passed 
by  the  forged  deed  ? 

I  am  far  from  denying  that  in  the  case  of  his  own  fraud 
a  man  might  be  estopped  from  shewing  that  a  deed  is  not  his 
deed.    Suppose,  for  example,  the  vendor  of  an  estate  to  have 
received  the  purchase  money  and  to  have  handed  over  a 
void  deed  to  the  purchaser,  I  conceive  that  he  might  be 
estopped  from  setting  up  the  invalidity  of  the  execution- of 
the  deed.     To  dispute  his  own  signing  and  sealing  of  the 
deed  would  be  to  perpetrate  a  fraud.     This  question  how- 
ever could  not  often  arise,  for  in  most  of  such  cases  rati- 
habition would  have  cured  defects ;  fraud,  moreover,  is  aa 
exception  to  all  rules. 

But  the  position  that  mere  negligence  of  an  alleged 
grantor  may  estop  him  from  shewing  that  an  instrument 
purporting  to  be  his  deed  is  not  his  deed  seems  to  me  both 
novel  and  dangerous. 

The  arguments  drawn  from  negotiable  instruments  appear 
altogether  inapplicable.  The  object  of  the  law  merchant, 
as  to  bills  and  notes  made  or  become  payable  to  bearer,  is 
to  secure  their  circulation  as  money ;  therefore  honest  acqai- 
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I  bate  hidieito  assomed  that  the  pl&Isii^'  in  the  case 
before  die  Comt  has  been  goiltTof  negligence,  bat  I  do  not 
think  he  has  been  guilty  of  n^Iigenoe. 

It  appears  by  the  regulations  and  practice  of  the  Com- 
pany that  no  tnmsfer  could  be  or  ever  aas  resktered  on 
production  of  the  deed  of  transfer  only,  but  that  that  deed 
most  have  been,  and  always  has  been  in  practice,  accom- 
panied by  the  certificate  of  the  shares  intended  to  be  trans* 
ferred.  Now  the  plaintiff  kept  those  certificates,  without 
which  the  blank  deed  of  transfer  would  haTC  been  inopera- 
tive to  transfer  the  shares  in  question,  locked  up  in  a  box  of 
which  he  held  the  key,  and  as  he  supposed  and  had  a  right 
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to  suppose  the  only  key.  He  had  even  at  Oliver's  sugges- 
tion pat  on  a  Chubb's-  lock  for  greater  security,  and  had 
afterwards  satisfied  himself  by  personal  inspection  that  the 
certificates  were  safe  in  the  box,  when  the  key  of  the  locked 
box  was  in  his  own  i)ocket.  It  is  probable  that  the  prac- 
tice of  Messrs.  Chubbs  to  deliver  duplicate  keys,  known 
to  Oliver,  but  unknown  to  the  plaintiff,  was  the  motive  for 
Oliver's  suggestion ;  at  all  events  it  was  the  causa  sine  qua 
nan  of  the  fraud. 

This  case  therefore  is  not  the  case  of  a  principal  entrusting 
his  agent  with  blank  transfers  simply,  but  with  blank  trans- 
fers restrained  by  a  bridle  which  the  principal  held  in  his 
own  hand,  as  he  had  a  right  to  suppose.  The  plaintiflT 
therefore  seems  to  me  to  have  exercised  reasonable  care. 
He  might  undoubtedly  have  taken  additional  precautions, 
he  might  have  used  consummate,  perfect  care.  But  who 
does?  If  the  law  were  so  extreme  to  mark  negligence 
what  transactions  could  stand  ? 

For  these  reasons  I  think  the  plaintiff  not  chai^eable  with 
negligence. 

But,  assuming  that  he  was  chargeable  with  negligence, 
still  I  think  the  plaintiff  can  recover,  because  the  plaintiflTs 
assumed  negligence  was  not  the  proximate  cause  of  the 
transfer  by  the  defendants.  Between  the  plaintiff  entrust- 
ing Oliver  with  the  blank  transfers  and  the  actual  transfer 
by  the  defendant  a  series  of  causes  intervened.  First,  the 
fraudulent  secretion  of  the  duplicate  key  by  Oliver ;  next 
the  trespass  and  larceny  by  Oliver  in  opening  the  box  and 
stealing  the  securities ;  and,  lastly,  the  treble  foigery  com- 
mitted by  Oliver  in  inserting  the  subject-matter  of  the 
transfer  and  the  names  of  both  the  attesting  witnesses. 

Lastly,  even  had  the  plaintiff  been  guilty  of  negligence 
and  had  that  negligence  been  the  proximate  cause  of  loss 
to  the  defendants,  the  legitimate  consequence  seems  to  me 
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qflrdtadr.  The  TnuUes  €f  EmmmM^s  Ckarit^ ;  and  I  there- 
fore  tbink  that  the  jiM%ment  of  the  Comt  below  shoold  be 
affinned* 

CocKBumr,  C.  J. — ^I  am  of  ofNnion  that  the  jodgment  of 
tbe  Court  of  Elzeheqiier  shoold  be  aflinned. 

Tbe  plaintiff  was  a  registered  shareholder  of  the  Compan  j, 
the  defimdants  in  this  action.  Aooorffing  to  the  constitution 
of  the  Company,  he  oould  only  be  removed  from  the  regis- 
ter of  shareholders,  and  another  person  be  rq^istered  in  his 
place,  on  hb  shares  being  transferred  by  deed.  His  name 
has  been  removed  from  tbe  roister,  and  that  of  another 
person  has  been  substitated,  on  a  deed,  which,  though  it 
purported  to  be  bis,  and  was  in  fact  executed  by  him,  yet 
haying  been  executed  in  blank,  and  afterwards  filled  in 
contrary  to  his  intention,  is  admitted  to  have  been  in  point 
of  law  a  foigery. 

Now,  it  is  plain  that  no  title  to  property,  whether  real 
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or  personal,  can  be  conferred  by  an  instrument  whichj  beiag 
forged,  is  in  law  void  and  inoperative.     It  is,  however,  con- 
tended that,  though  no  title  to  these  shares  could  pass  by 
this  deed,  yet  that,  practically,  the  right  of  the  plaintiff  to 
have  them  treated  as  his  is  barred,  because,  as  it  is  alleged, 
he  is  estopped  by  his  own  conduct  from  disputing    the 
genuineness  of  the  instrument.-    The  estoppel  thus   con- 
tended for  is  based,  first  on  the  ground  that  the  plaintiff  has, 
by  executing  the  transfers,  led  the  Company,  on  the  reason- 
able assumption  of  their  genuineness,  to  register  another 
party  as  shareholder,  and  thereby  to  place  themselves  in  a 
false  and  prejudicial  position  with  reference  to  the  supposed 
transferee,  so  as  to  bring  the  case  within  (he  principle  of  the 
decisions  in  JPickardy.  Sears  SLud  Freeman  y,  Cooke;  and, 
secondly,  on  the  ground  that  the  plaintiff  has  by  his  negli- 
gence enabled  a  third  party  to  convert  a  genuine  instrument 
into  a  forged  one,  and  thereby  to  practise  a  fraud  on  the 
Company  so  as  to  bring  the  case  within  the  principle  of  the 
decision  in  Young  v.  Grote^  and  the  cases  decided  on  bills 
of  exchange  and  other  negotiable  instruments.     I  am  of 
opinion  that  neither  of  these  positions  is  tenable,  and  that 
no  estoppel  arises  in  the  present  case  to  prevent  the  plaintiff 
from  contesting  the  validity  of  this  transfer. 

To  bring  a  case  within  the  principle  established  by  the 
decisions  in  Pickardy.  Sears  and  Freeman  v.  Cooke,  it  is  in 
ray  opinion  essentially  necessary  that  the  representation  or 
conduct  complained  of,  whether  active  or  passive  in  its 
character,  should  have  been  intended  to  bring  about  the  re- 
sult whereby  loss  has  arisen  to  the  other  party,  or  his  position 
has  been  altered.  Here,  nothing  can  have  been  further 
from  the  intention  of  the  plaintiff,  than  that  the  deed  signed 
by  him  should  be  used  for  the  purpose  of  transferring  these 
shares,  or  that  the  name  of  another  person  should  be  substi- 
tuted for  his  on  the  register. 
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matter  was  decided  without  reference  to  any  technicality ; 
but  I  am  disposed  to  think,  that^  technically  looked  at,  the 
matter  would  stand  thus:  the  customer  would  be  entitled  to 
recover  from  the  banker  the  amount  paid  on  such  a  cheque, 
the  banker  having  no  voucher  to  justify  the  payment;  the 
banker,  on  the  other  hand,  would  be  entitled  to  recover 
against  the  customer  for  the  loss  sustained  through  the  neg- 
ligence  of  the  latter. 

Possibly,  to  prevent  circuity  of  action,  the  right  of  the 
banker  to  immunity  in  respect  of  the  loss  so  brought  about 
would  afford  him  a  defence  in  an  action  by  the  customer  to 
recover  the  amount.     So,  in  the  present  case,  if  through 
the  negligence  of  the  plaintiff,  the  Company  should  sustain 
a  loss  with  reference  to  the  party  who  has  been  substituted 
for  him,  the  plaintiff  might  possibly  be  liable  to  the  Com- 
pany; and  if  his  present  demand  were   simply  a  money 
demand  for  the  value  of  his  shares,  it  may  be  that  the  loss 
sustained  through  his  negligence  might  be  an  answer  to  the 
plaintiff's  action.      But  the  plaintiff  here  asks,  not  for  a 
compensation  of  money  alone,  but  also  for  a  mandamus  to 
restore  him  to  his  status  as  a  registered  shareholder  of  the 
Company ;   and  it  appears  to  me,  therefore,  that,  if  the 
Company  have  any  claim  on  the  plaintiff  in  respect  of 
damage   sustained  through  his  negligence,  they  must  be 
left  to  their  cross  action  or  such  other  remedy  as  may  be 
available  to  them. 

I  must,  however,  say  that,  even  if  negligence  could  form 
a  ground  of  estoppel  to  the  denial  of  the  genuineness  of  an 
instrument  known  to  have  been  forged,  negligence  does  not 
appear  to  me  to  be  sufficiently  established  in  this  case.  The 
mere  execution  of  these  deeds  in  blank  would  not  have 
sufficed  to  enable  Oliver,  the  plaintiff's  agent,  to  commit  the 
fraud  on  the  Company. 

By  the  rules  and  regulations  of  the  Company,  it  was 
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necessary  to  the  transfer  that  the  certificates  of  the  shares 
should  be  produced  on  the  registration  of  the  transfer.  The 
certificates  of  these  shares  the  plaintiff  knew  to  be  shut  up 
in  a  box,  of  which,  so  iar  as  he  had  reason  to  believe^  he 
alone  possessed  a  key. 

It  seems  to  me  scarcely  enough  to  constitute  negligence, 
that  he  did  not  contemplate,  and  therefore  render  physically 
impossible,  the  felonious  act  of  his  agent  in  possessing  him- 
self of  the  certficates. 

Even  if  what  was  done  by  the  plaintiff  could  be  held  to 
amount  to  negligence,  I  am  of  opinion  that  the  negligence 
would  be  too  remote  from  the  result  on  which  the  defendants 
rely,  to  constitute  a  defence.  In  The  Bank  of  Ireland  v. 
The  Trustees  of  Evans  s  Charities  (a),  Parke,  B.,  in  deliver- 
ing the  opinion  of  the  Judges  in  the  House  of  Liords,  sfiys: 
— **  If  there  was  negligence  in  the  custody  of  the  seal,  it  was 
very  remotely  connected  with  the  act  of  transfer.  The 
transfer  was  not  the  necessary  or  ordinary  or  likely  result 
oF  that  negligence.  It  never  would  have  been,  but  for 
the  occurrence  of  a  very  extraordinary  event,  that  persons 
should  be  found  either  so  dishonest  or  so  careless,  as  to  tes- 
tify on  the  face  of  the  instrument  that  they  had  seen  the 
seal  duly  affixed." 

Now,  here,  the  transfer  deeds  delivered  in  blank  by  the 
plaintiff  were  intended  to  have  effect  on  shares  not  in  this 
but  in  another  Company,  To  repeat  the  language  of  Parte, 
B.,  '<  but  for  the  occurrence  of  a  very  extraordinary  event," 
namely,  the  forgery  and  felony  of  the  plaintiff's  agent,  the 
act  of  the  plaintiff  could  not  have  had  any  effect  on  the 
shares  now  in  question.  If  there  was  negligence  at  all, 
that  n^ligence  had  reference  to  the  shares  of  the  plaintiff 
in  the  Scottish  Australian  Investment  Company. 

By  the  felonious  act  of  another,  which  could  not  have 

(a)  5  H.  L.  410. 
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been  within  the  contemplation  of  the  plaintiff^  or  have  been 
calculated  upon  as  likely  to  flow  out  of  that  which  plaintiff 
did,  the  negligence  of  the  plaintifi^,  if  any,  was  converted 
into  the  means  of  committing  a  fraud  in  respect  of  these 
shares. 

The  proximate  cause  of  the  fraud  perpetrated  was  the 
forgery  and  felony  of  the  agent,  and  his  fraudulent  conduct 
in  converting  deeds  intended  to  operate  on  shares  in  one 
Company  into  the  means  of  disposing  of  shares  in  another. 

It  is  to  be  observed  that,  in  the  case  in  the  House  of 
Lords  to  which  I  have  referred,  it  was  unnecessary  to  decide 
the  larger  question,  whether  negligence  leading  to  a  foi^gery 
by  which  another  party  was  defrauded  estops  the  party 
guilty  of  it  from  disputing  the  genuineness  of  the  instru- 
ment.    The  absence  of  negligence  immediately  leading  to 
the  result  was  at  once  a  sufficient  ground  on  which  to  dis- 
pose of  the  case.     In  Taykr  v.  The  Great  Indian  Peninsular 
Railtoay  Company  {a)^  where  transfers  had  b^en  executed 
in  blank  as  to  the  particular  shares,  and  the  blanks  had  been 
fraudulently  filled  up  by  the  ^broker  with  shares  not  intended 
by  the  transferor^  and  the  shares  had  been  sold,  the  Lords 
Justices  held  on  appeal  confirming  the  decision  of  Vice 
Chancellor  Woodj  that  the  transfer  was  void,  and  that  the 
original  owner  was  entitled  to  have  the  shares  delivered  up 
and  their  registration  in  the  name  of  the  purchaser  restrained. 
That  case  is  in  point  to  the'  present,  and^  in  my  opinion,  is 
an  important  authority  in  support  of  the  view  I  have  taken 

4 

in  this  case. 

Judgment  affirmed. 


(a)  4  De  Gex  &  J.  559. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  frcm  the  Court  of  Exchequer.) 

Sheen  ».  Bumfstead.  ^^  ^^ 

J.  HIS  was  an  appeal  by  the  plaintiff  against  the  decision  ^  ^^^ 
of  the  Court  of  Exchequer  in  discharging  a  rule  for  a  new  reprMentuig 
trial  oQ  the  ground  of  the  improper  reception  of  evidence,  tradesman. 
The  pleadings  and  facts  fully  appear  in  the  report  in  the  worthy,  tha 
Court  below:  1  H.  &  C.  358.  ^SmI 

witDMs  hifl 
coontarmai], 

D.  D.  Keane  (with  whom  was  O^Malley)  ai^ued  for  the  ^^^  T^ 

plaintiff  (a). — First,  the  question  put  to  the  witness  Adams,  with  the 

tmiMctioiui 
whether,  to  his  belief,  Watson  was,  on  the  24th  October,  betw:eentho 

1860,  trustworthy,  was  inadmissible.    [Blaekbunif  J. — The  «nd  W.,mnd 

plaintiff  adduced  evidence  to  prove  that  the  defendant  made  1!^,^  ^^ 

the  representation  knowing  it  to  be  false.    Then  the  defend-  J^p^'^tio  * 

ant's  shopman,  who  was  acquainted  with  all  the  transactions  ^^^^^^p^7^}^ 

between  the  defendant  and  Watson,  is  asked  as  to  his  belief  ^he  defendant 

also  called 

respecting  the  trustworthiness  of  Watson  :  that  is  some  evi*  four  trades- 

j  ,         ,  ,  .  men  of  the 

dence  for  the  jury  in  arriving  at  the  conclusion  whether  or  same  towu, 
no  the  defendant  acted  bona  fide.]     It  is  immaterial  what  ^sked  as  to 
was  the  belief  of  the  witness,  unless  it  was  communicated  ~,^^^of 
to  the  defendant.     ICocUmm,  C.  J.— The  plaintiff  gave  ^Jjr  trust- 

*•  '  r  P)  worthiness. — 

evidence  of  certain  facts,  from  which  he  asked  the  jury  to  5^^  ^  ***• 

"     ''         Exchequer 

infer  that  the  defendant  knew  that  Watson  was  not  trust-  Chamber 

(affirming  tha 

worthy.     Then  the  defendant  called  a  witness,  who,  from  judgment  of 

his  knowledge  of  the  transactions  between  the  defendant  of  the  Court  of 

and  Watson,  was  competent  to  form  an  opinion,  and  who  ^^^  t^e^evi- 

stated  that,  in  his  belief,  Watson  was  trustworthy.     That  is  ^1^^^^ 

(a)  Before   Cockhum^  C.  J.,   Crompionj  J^  WiUes^  J.,  S^Ut^  J^ 
Bktekburn,  J.,  Keating,  J.,  and  AfeUoTy  J. 

VOL.  11.— H.  t  C.  O  KXCH. 
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18S3.  admissible  evidence,  but  whether  of  any  weight  is  a  matter 
TJ^^  for  the  jury.]  The  question  is,  what  was  passing  in  the  mind 
of  the  defendant  at  the  time  he  made  the  representation  ? 
not  what  Adams  believed,  [Mellorj  J. — The  gist  of  the 
case,  as  regards  the  scienter,  rests  on  the  transactions  with 
Watson,  and  the  witness  Adams  was  the  person  who  con- 
ducted them,  and  therefore  competent  to  form  an  opinion 
as  to  his  trustworthiness.]  It  may  be  that  the  defendant 
knew  that  Watson  was  not  trustworthy,  and  yet  the  jury  are 
asked  to  infer  that  he  was  because  another  person  said  that 
he  believed  it.  [Cockbum,  C.  J. — In  a  mercantile  transac- 
tion, circumstances  which  would  induce  a  certain  belief  in 
the  mind  of  one  man  would  very  likely  produce  the  same 
result  in  the  mind  of  another,  equally  competent  to  form 
an  opinion.  The  relative  weight  of  the  testimony  of  Adams 
and  the  fact  of  Watson's  bankruptcy  was  a  matter  for  the 
jur}'.]  Upon  the  plaintiff's  evidence,  it  must  be  assumed, 
for  the  purpose  of  this  question,  that  Watson  was  not  trust- 
worthy, and  the  defendant  was  bound  to  shew  that  he  was 
not  aware  of  it.  This  is  an  attempt  to  substitute  the  belief 
of  Adams  for  that  of  the  defendant.  If  Adams  had  been 
asked  "what  inference  do  you  draw  from  the  transactions 
with  Watson,  as  to  his  trustworthiness,"  the  question  might 
have  been  free  from  objection.  [J3/acAiiirn,  J. — It  was 
competent  for  the  defendant  to  rebut  the  inference  which 
the  jury  were  called  upon  to  draw  from  the  plaintiff's  evi- 
dence by  calling  a  witness,  who,  knowing  the  transactions 
with  Watson,  said  that  in  his  belief  Watson  was  trustworthy.] 
The  evils  resulting  from  the  admission  of  such  evidence  are 
pointed  out  by  Bramtoellj  B.,  in  his  judgment  (a)  in  the 
Court  below. — Secondly,  the  evidence  of  the  witnesses  as 
to  the  general  reputation  of  Watson  was  not  admissible. 
The  issue  was  whether  the  defendant  believed  that  Watson 
was  trustworthy,  and  the  opinion  of  four  tradesmen  in  the 

(a)  1  ii.  &  C.  364. 


«■?  ^1^ 


■^ 


iiMf  n  <«  losrc? 


nielli 


C.  X — I  ■■  tf  rriir^uK  'imi  zxtt 

(kj/tcted  to  «as  adbofldbaE.  mac  rbic  ^  inocnnc  «£  ^isr 

Coqit  bdov  ou^JM.  ip  be  sAnarc. 

The  c»e  lesoives  jaaey  ir*:r  rw?  TiKr»:  xa^  k  u  ritf 

adndflEihilitT  of  the  cTXsdja  t«c  ^-  Aixonsk  litf  afdf*7«ai^.:*% 

counienmn:  *  Was  Wjasod  oc  ibe  S^ii  .c  CV:^,t:«!r,  I>SA» 

tnBtwoitbj  to  TOOT  be^eT*?  ii«  c^iibrr.  a$  :o  :bf  adriss&- 

bifitjof  the  qoestioo  pot  lo  ibe  ccbcr  viiacssirs^  x-.>«*» 

towosmen  of  Watsofiy  as  to  kk  geDenI  rrpcucxxi  fLc  tras$« 

voithioeas  as  a  traJesmao.     Wlih  rrs^vrt  to  tbe  £rst  part« 

the  objectioD  is  to  the  fcnn  of  the  ques^ko,  the  witness 

beinj;  asked  as  to  Att  kfirf ;  aod  ceitainlj  at  first  skht  it 

might  seem  open  to  objection  on  that  gmooiML     But  the 

piiuntiff,  in  order  to  shew  that  Watsoo  was  not  oiilv  not 

trustwortbj  at  tbe  time  mentioned,  but  not  tmstworthj  to 

the  knowledge  of  tbe  defendant,  gaTe  evidence  of  certain 

circumstances  from  which  the  jurj  were  asked  to  infer  that 

at  the  time  tbe  defendant  wrote  tbe  letter  of  the  24th 

October,  18B0,  he  knew  that  Watson  was  not  trustworthy. 

In  answer  to  tbe  plaintiff's  case  the  witness  Adams  is  calledi 

and  in  order  to  rebut  the  inference  sought  to  be  raised,  is  asked 

whether,  knowing  of  all  the  transactions  between  the  defend- 

ant  and  Watson,  he  believed  that  Watson  was  trustworthy. 

It  is  in  effect,  "  What  impression  did   these   transaction! 

produce  on  your  mind**?     In  my  judgment,  that  was  a 

legitimate  question,  and  one  which  the  defendant  had  a 

right  to  put. 

(a)  2  Man.  &  G.  475. 

o  2 


>«:.  r* 
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1863.  With  regard  to  the  question  put  to  the  other  witnesses 

^'T""^^      respecting  the  general  reputation  of  Watson  for  truslworthi- 
^>'  ness  as  a  tradesman,  I  think  it  also  admissible.     It  was 

important  to  ascertain  the  state  of  mind  of  the  defendant  at 
the  time  he  made  the  representation  complained  of,  and 
that  could  only  be  shewn  by  inference.     A  plaintiff  may 
not  be  able  to  bring  home  to  the  defendant  by  direct  and 
positive  evidence  a  knowledge  of  the  falsehood  of  his  repre- 
sentation ;  the  plaintiff  may,  however,  prove  certain  facts 
which  necessarily  lead  to  that  inference.   Now,  suppose  the 
plaintiff  had  called  every  tradesman  in  the  town  to  say,  not 
only  that  Watson  was  insolvent,  but  that  his  insolvency  was 
notorious,  would  it  not  have  been  a  fair  and  obvious  remark 
to  the  jury,  that  the  defendant  must  have  known  what  was 
the  common  knowledge  of  every  other  tradesman  ?    On  the 
other  hand,  if,  after  the  plaintiff  has  established  a  priroS 
facie  case  against  the  defendant,  the  latter  csiUs  a  number  of 
tradesmen,  who  have  had  dealings  with  Watson,  and  they 
say  that  at  the  time  the  defendant  made  the  representation, 
they  believed  that  Watson  was  perfectly  solvent,  is  not  that 
strong  evidence — morally  at  least — from  which   the  jury 
may  infer  that  what  was  the  common  opinion  of  tradesmen 
in  the  neighbourhood  was  shared  by  the  defendant,  and 
that  in  making  the  representation  he  acted  in  good  faith. 
I  should  hesitate  before  I  held  such  evidence  inadmissible 
in  point  of  law.     It  would  clearly  have  been  admissible  if 
it  had  tended  to  shew  that  every  tradesman,  who  had  con- 
tracted with  Watson,  believed  him  to  be  solvent    It  is  true 
that  the  defendant  only  called  four  or  five  persons  who  bad 
dealings  with  Watson,  but  that  is  a  matter  for  the  jury,  and 
goes  only  to  the  weight  of  the  evidence  and  not  to  na 
admissibility. 

The  rest  of  the  Court  concurred. 

Judgment  aflSriped. 


M  ncB.  li^ 


IN  THE  EXCHEQUER  CHAMBEL 
(AppemlJrmB  ike  Cmwt  0f  Exdktfmer.) 


TonvQ  V.  Datb  and  Anocher.  J%  14. 

1  HIS  was  an  appeal  againsl  the  dedsioQ  of  the  Comt  of  Ko 
Exchequer  in  making  abaolate  a  rale  to  enter  a  nonsnit, 
porsiiaDt  to  leave  reaerred  at  the  tiiaL     The  pleadings  and  h^^Vd 
&cts  sufficiendj  appear  in  the  repan  of  the  case  in  the  ^^^^4^ 


Court  below:  7  H.  &  N.  76a  ^  "^^  «» 

duB«ger(^ 

sahiiur  fiv>a 

Dawdeswdl  now  aigoed  ibr  the  plaintiff  (a). — The  aign*  caused  br  his 

meot  was,  in  substance,  the  same  as  that  in  the  Coart  below,  impair  the 

The  following  additional  authorities  were  cited:  Ktigkkjf*s  So^heU^intlM 

(W(&) ;  Pamaby  ▼•  The  Lmeasier  Canal  CompaMy{c) ;  eSL^** 

Gibbs  Y.  The  Liverpool  Dock  CompoKg  (d) ;    The  Mersey  ^^^^^ 

Dock   Board  ▼-  Penhalbw  {e) ;   Ruck  ▼.   William*  (/) ;  the  Court  of 
Meek  V.  Tke  Whiieckapel  Board  of  Work*  {g) ;  CasweU  ▼. 
Worth {k)i  Doelv.  Sheppard(i);  NichoBr.  AUei^{k). 

MeOuh  appeared  for  the  defendauts,  but  was  not  called 
upon  to  argue. 

(a)  Before   Cockbwm,   C.  J.,  (c)  7  H.  &  N.  329. 

Crmpkm,  J.,  TFiOm,  J.,  ByUiy  J.,  (/)  3  H.  &  N.  808. 

BlaeklmnL,  J^  KeaHngy  J.,  and  (g)  2F,k  F.  144. 

MeUor,  J.  (A)  5  £.  &  B.  849. 

{h)  10  Rep.  139a.  (i)  5  £.  &  B.  856. 

(e)  11  A.  &  E.  223.  (A)  1  B.  &  S.  916. 

(<0  8  H.  &  N.  164. 


198  BXCHEQUBR   KBPOR'TO. 

W1LLB8,  J.— We  are  all  of  opinion  that  the  judgment  of 
the  Court  of  Exchequer  upon  the  question  of  liability  was 
right,  and  in  that  opinion  my  Lord  Chief  Justice  and  my 
brother  Crompton  expressed  their  concurrence  before  leaving 
the  Court. 

Mr.  Dowdestoell  properly  admitted  that  but  for  the  statute 
no  action  would  have  been  maintainable  against  the  parish 
or  its  servants  for  a  mere  omission  to  repair.    The  remedy 
would  have  been  by  indictment  only  against  the  parish  at 
large.     It  must  be  contended  therefore  that  the  concluding 
part  of  section  6|  that  the  surveyor  should  keep  the  roads 
in  repair,  &c.,  has  the  effect  of  giving  an  action  against  him, 
and  Mr.  Dowdeswell  has  rested  his  argument  upon  the  effect 
of  those  words,  as  if  they  stood  alone.     It  is  not,  however, 
a  proper  mode  of  construing  statutes  to  take  an  isolated 
sentence  and  discuss  its  effect,  without  looking  to  all  the 
provisions  of  the  Act,  with  a  view  to  discover  its  leading 
object  and   intention,  by  the  light  of  which  all  its  parts 
may  be  properly  understood.    Now  this  act  of  parliament,  so 
considered,  appears  not  to  have  been  passeil  for  the  purpose 
of  creating  a  new  liability  either  in  the  parish  or  any  other 
persons,  but  simply  in  order  to  provide  machinery  whereby 
the  existing  duty  of  the  parish  to  repair  may  be  conveniently 
fulfilled.    With  this  view  it  authorizes  the  parish  to  appoint 
their  surveyor  whose  duties  it  defines  by,  amongst  others,  the 
6th  section.    The  duty  of  the  parish  to  the  public,  enforce- 
able by  indictment,  not  by  action,  remains.    The  duty  of  the 
surveyor,  created  by  the  Act  is,  not  to  the  public,  but  to  the 
parish  which  employs  him  to  do  for  them  what  they  are 
bound  to  do ;  and  for  the  breach  of  such  duty  to  the  parish 
the  Act  provides  a  penalty,  not  an  action  nor  an  indictment. 
To  read  the  act  of  parliament  as  creating  a  duty  in  the 
surveyor  to  a  class  more  extensive  than  the  parish  which 
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TRLVITY  TERM,  26  VICT. 

1868.  — m — 

•^""•^  TuRLBT  V.  Bates. 

If,  upon  ft         J^  HE  declaration  contained  a  special  count,  alleirinir  that 

contnctfor  ,     .  *^  »         o     © 

the  sale  of        the  plaintiff  bargained  and  sold,  and  the  defendant  bought 

goods,  any-         *•  .     ,  , 

thing  remains  from  the  plaintiff,  a  quantity  of  fire  clay  then  deposited  on 

the  buyer,  certain  land  of  the  plaintiff,  at  the  price  of  two  shillings 

welgUng,  P^^  ^^">  upon  the  terms  that  the  defendant  should  take 

SsthiTSS  ^  *^®y  ^^®  goods  and  pay  for  the  same  within  a  reasonable 

goods,  if  it  time.     It  then,  after  averrinir  that  all  conditions  had  been 

appears  by  " 

the  terms  of      fulfilled  to  entitle  the  plaintiff  to  have  the  goods  taken  away 

the  contract 

that  it  was  the  and  accepted  by  the  defendant,  and  that  the  defendant  took 

the  parties  away  and  accepted  a  part  of  the  goods  under  the  contract, 

perty  sh^^  alleged  as  a  breach  that  the  defendant  would  not  take  away 

^eMtwiU  *°^  accept  the  residue  of  the  said  goods,  or  pay  for  the 

paMtiioug^  same,  whereby  the  plaintiff  lost  the  price  and  profit  he 

done  the  act.  would  have  made. 

Therefore 

where  the  The  declaration  also  contained  counts  for  goods  bai^ined 

plaintiff 

sold  to  the        and  sold,  goods  sold  and  delivered,  and  on  an  aixount 

defendant  a  *  *    i 

quantity  of         Stated. 

osrt^^price  '^'^®  defendant,  as  to  the  first  count,  pleaded  a  denial  of 

^  *to  be**      ^^^  buying  and  selling,  and  of  the  plaintiff *8  readiness  to 

carted  away  by 

the  defendant,  at  his  own  expense,  and  weighed  by  him  at  the  weighing  machine  of  a  third 
person : — ffeidt  that  the  proper^  in  the  day  pnssea  to  the  defendant  od  uie  completion  of  the 
Vamin,  and  that  the  plaintiff  might  recorer  the  price  under  a  count  for  goods  baigained  and 
solo,  ilthong^  the  day  had  nerer  been  weighed. 
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deliTcr  and  niffer  the  defeodant  to  take  awaj  the  residue.        1868. 
To  the  lest  of  the  declaration  he  pleaded,  never  indebted, 
and  a  aet-off. 

The  cause  was  tried,  before  Channell,  B.,  at  the  Middlesex 
Sitting?  after  last  Easter  Term,  when  the  following  facts 
appeared  (as  stated  in  the  judgment,  past,  p.  207).— The 
plaintiff 'was  an  Iron  and  Coal  Master  at  Coseley  in 
Staffordshire.  In  the  year  1854,  and  between  that  and 
the  jear  1857,  he  excaTatedJandf  raised  from  his  colliery, 
the  Coseley  Moore  Colliery,  a^  quantity  of  fire  clay. 
This  clay  was  stacked  in  a  heap  on  land  of  the  plain- 
tiff near  to  the  bank  of  his  colliery.  Before  December, 
I860,  a  portion  of  this  heap  had  been  sold  and  removeil. 
In  that  month  a  quantity,  estimated  by  the  plaintiff  at  about 
1500  tons,  still  remained  stacked  in  the  heap.  The  defend* 
ant  had  before  this  time  bought  of  the  plaintiff,  and  carted 
and  carried  away,  portions  of  the  heap.  On  several  occa- 
siooa,  in  December,  I860,  the  plaintiff  and  defendant  met, 
an^  a  bargain  was  come  to  with  respect  to  the  clay.  This 
bargain  was  on  some]  pointi^  differently  represented  by  the 
evidence  for  the  plaintiff  and  by  that  of  the  defendant. 

According  to  the  case  for  the  plaintiff  the  bargain  con- 
cluded was  for  the  sale  and  purchase  of  the  entire  heap  as 
then  stacked,  at  the  price  of  two  shillings  per  ton ;  the 
plaintiff  being  willing  to  take  that  price,  instead  of  a  higher 
one  which  he  had  demanded,  provided  the  whole  heap  was 
taken  away,  so  that  the  ground  might  be  cleared  :  that  the 
defendant  was  at  his  own  expense  to  load  and  cart  it  away; 
and  that  the  clay,  when  on  its  way  to  the  defendant*s 
premises,  was  to  be  weighed  at  a  weighing  machine  belong- 
ing to  one  Johnson,  which  machine  the  defendant's  carts 
would  pass  on  their  way ;  and  that  the  defendant  was  to 
pay  for  the  weighing. 

It  was  not  denied,  on  the  part  of  the  defendant,  that  a  bar- 
gain was  made  to  pay  for  such  clay  as  he  might  take  away  at 
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1863.  the  rate  of  two  shillings  per  ton,  nor  that  such  clay  was  to  be 
carted  and  weighed  at  his  awn  expense;  but  it  was  contended 
bj  the  defendant  that  the  bargain  was  not  for  the  whole 
heap  as  it  stood,  but  only  for  such  portion  of  the  clay  as 
the  defendant  chose  to  send  for  and  cart  away,  and  after 
having  it  weighed  at  Johnson's  machine,  to  pay  for  it  at  the 
rate  aforesaid.  No  point  was  made,  on  the  Statute  of  Frauds, 
that  the  contract  was  not  in  writing — whether  the  Tcrbal 
bargain  was  for  the  whole  or  for  only  a  portion  of  the  stack 
was  the  principal  question  in  the  cause.  It  was,  however, 
further  contended  by  the  defendant  that  whatever  the  quan- 
tity contracted  to  be  bought,  it  was  bought  on  a  warranty 
by  the  plaintiff  that  the  clay  would  stand  a  red  heat. 

After  the  bargain  the  defendant  at  different  times,  as  he 
thought  fit,  carted  away  portions  of  the  clay,  in  the  whole 
about  270  tons.  On  the  three  or  four  first  occasions  of 
carting  away,  the  clay  was  weighed  at  Johnson's  machine. 
On  one  occasion,  the  last,  and  without  any  notice  to  the 
plaintiff,  clay  was  loaded  by  the  defendant's  servants  and 
carted  away  in  an  opposite  direction  to  the  weighing 
machine,  and  such  clay  was  taken  to  a  canal  where  it  was 
loaded  into  a  boat  and  taken  by  water  carriage  to  Liverpool. 
The  plaintiff,  whilst  the  defendant's  men  were  caning  this 
last  clay,  saw  them  and  followed  them,  and  the  clay  was 
guaged  on  the  barge  in  the  plaintiff's  presence  at  twenty- 
two  tons. 

Evidence]  was  given,  on  the  part  of  the  defendant,  that 
the  clay  which  had  been  taken  away  by  him  had  been  used 
in  his  business,  and  did  not  answer  the  warranty  alleged 
to  have  been  given.  On  this  ground  also  he  denied  his 
liability  to  take  or  pay  for  more  than  had  been  removed. 
This  evidence  became  immaterial,  as  the  learned  Judge 
ruled  there  was  no  evidence  of  a  warranty. 

All  the  clay  so  taken  away  by  the  defendant  had  cither 
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been  paid  f<x'  before  actioo  broi^ht  or  was  oorered  bj  a        1863. 
set-off. 

The  learned  Judge  left  to  the  jar j  the  question  what  was 
the  baigain ;  and  thej  found,  for  the  plaintiff,  that  the  &or- 
ffotH  was  a  bofyidn  far  the  whole.  It  was  then  further 
objected  b;  the  defendant,  that,  assuming  that  the  verbal 
baTgain  was  for  the  sale  of  the  whole  of  the  stack  of  claj, 
and  further  that  there  was  no  defence  on  the  ground  of 
warrantj,  jet,  as  the  clay  sought  to  be  recovered  for  had 
never  been  weighed  at  Johnsons  machine,  the  count  for  goods 
bargained  and  sold  could  not  be  maintained  ;  and  that,  in  the 
absence  of  any  evidence  of  any  fall  in  the  value  of  clay  or 
other  leas  by  reason  of  not  taking  it  away,  the  plaintiff  could 
at  most,  recover  only  nominal  damages. 

No  evidence  of  any  actual  loss  or  damage  was  given  and 
a  verdict  was  then  entered  for  the  plaintiff,  b}'  consent,  for 
tbe  sum  of  I12Z.  10s.  6</.,  as  the  estimated  value  of  the  clay 
not  removed,  at  the  contract  price  of  two  shillings  per  ton : 
leave  being  reserved  to  the  defendant  to  limit  the  verdict  to 
tbe  first  count,  and  to  nominal  damages  on  that  count  in 
case  this  Court  should  be  of  opinion  that  the  plaintiff  was 
only  entitled  to  recover  on  that  count. 

In  last  Easter  Term  a  rule  for  a  new  trial,  on  the  ground 
of  misdirection  on  the  point  of  warranty,  was  applied  for 
and  refused;  but  a  rule  nisi  was  granted,  pursuant  to  the 
leave  reserved,  to  limit  the  verdict  to  the  first  count  and 
reduce  the  damages  to  nominal  damages ;  against  which 

Pigotty  Serju,  and  H.  James  shewed  cause  in  the  present 
Term  (June  6).—  The  question  is  whether  the  property  in 
the  clay  passed  to  the  defendant,  so  as  to  entitle  the  plaintiff 
to  recover  the  agreed  price  under  the  count  for  goods  bar- 
gained and  sold.  The  rule  of  law  is  clear  that  where,  on  a 
contract  of  sale,  anything  remains  to  be  done  on  the  part  of 
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the  ieller,  until  that  is  done  the  property  does  not  vest  in 
the  buyer :  Simmons  v.  Swift  (a).    In  Hanson  v.  Meyer  {b), 
by  the  particular  terms  of  the  contract  the  price  was  made 
to  depend  on  the  weight  of  the  goods,  and  therefore,  until 
their  weight  was  ascertained,  the  buyer  had  no  right  of  pro- 
perty in  them.   But  in  this  case,  by  the  terms  of  the  contract, 
the  defendant  was  to  cart  away  the  clay  at  his  own  expense, 
and  weigh  it  at  the  weighing  machine  of  a  third  person. 
[ChanneUf  B.,  referred  to  Gilmourr.  Supple  {c).]    Nothing 
remained  to  be  done  on  the  part  of  the'  plaintiff,  and  the 
defendant  had  a  right  to  the  possession  of  the  clayj  the 
weight  of  which  was  to  be  ascertained  by  him.     Suppose 
a  butcher  bought  an  ox  in  a  field,  under  a  contract  that 
when  killed  he  should  ascertain  its  weight,  and  he  after- 
wards took  the  ox  away  and  killed  it,  could  it  be  said  that 
no  property  vested  in  him  until  it  was  weighed,  [ilfarftn,  B. 
— That  is  merely  the  same  question  in  another  form.]    In 
Gilmaur  v.  Supple  (c),  Sir  C  Cresswell^  in   delivering  the 
opinion  of  the  Court,  said : — "  By  the  law  of  Englandf  by 
a  contract  for  the  sale  of  specific  ascertained  goods,  the  pro- 
perty immediately  vests  in  the  buyer,  and  a  right   to  the 
price  in  the  seller,  unless  it  can  be  shewn  that  such  was  not 
the  intention  of  the  parties."     Here,  by  the  terms  of  the 
contract,  the  parties  intended  that  the  property  in  the  clay 
should  pass  to  the  defendant  before  it  was  weighed,  because 
the  defendant  undertook  to  remove  and  weigh  it.    Could  the 
plaintiff  retake  possession  of  it  because  it  was  not  weighed?  In 
Blackburn  on  Contract  of  Sale,  p.  1 5 1 ,  it  is  said  that  the  rules 
**  are  twofold  :  the  first  is  that  where,  by  the  agreement,  the 
vendor  is  to  do  anything  to  the  goods  for  the  purpose  of  pat- 
ting them  into  that  state  in  which  the  purchaser  is  to  be  bound 
to  accept  them,  or,  as  it  is  sometimes  worded,  into  a  deliver- 

(a)  6  B.  &  C.  S57.  (»)  6  East,  614. 

(c)  11  Moo.  r.  C.  551. 
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able  suae,  the  perfbnnance  of  those  things  diall  (in  the  186SL 
alsence  of  cnrcumstances  indicating  m  contniy  intention) 
be  taken  to  be  m  condition  precedent  to  the  Testing  of  the 
property.  The  second  is,  that  where  anything  remains  to 
be  done  to  the  goods  fcnr  the  purpose  of  ascertaining  the 
price  as  by  weighing,  measnring,  or  testing  the  goods,  where 
the  price  is  to  depend  on  the  quantity  or  quality  of  the 
goods;  the  performance  of  these  things,  also,  shall  be  a 
condition  precedent  to  the  transfer  of  the  property,  although 
the  individual  goods  be  ascertuned,  and  they  are  in  the 
state  in  which  they  ought  to  be  accepted."  In  Rvgy  v. 
Mined  (a)  and  Zagury  ▼.  Fumell  (&)  something  remained  to 
be  done  by  the  sellers  to  ascertain  the  amount  of  the  price, 
and  that  not  having  been  done,  the  goods,  which  were 
destroyed  by  fire,  remained  at  the  seller  s  risk.  But  where 
the  buyer,  for  his  own  satisfaction,  has  the  option  of  weigh- 
ing the  goods,  but  the  seller  has  no  such  privilege  or  duty, 
the  sale  is  complete,  and  the  property  transferred  to  the 
buyer  as  soon  as  the  baigain  has  been  concluded:  Swanwiek 
▼.  Soihem  (c).  Suppose  the  defendant  had  taken  away 
and  sold  all  the  clay,  would  it  have  been  any  answer  to  an 
sction  for  the  price  that  he  had  never  weighed  it  ?  l^Bram-- 
wUy  B. — SupfMMe  a  contract  for  the  supply  of  gas  at  so 
Dmcb  per  cubic  foot,  the  gas  would  be  consumed  before  the 
quantity  was  ascertained,  and  could  it  be  said  that  until 
that  was  done  the  property  did  not  pass?  [Martin^  B. — Was 
not  the  defendant  a  wrong-doer  in  taking  the  goods  without 
weighing  them  ?]  If  so,  the  plaintiiF  may  waive  the  tort 
and  sue  for  their  price. 

Overend  and  Quoin,  in  support  of  the  rule. — It  is  imma- 
terial whether  the  act  is  to  be  done  by  the  buyer  or  seller ; 

(a)  11  East,  210.  (h)  2  Camp.  240. 

(c)  9  A.  &  E.  S95. 
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80  long  as  anything  remains  to  be  done  for  the  purpose  of 
ascertaining  the   price  of  the  goods  or  their  weight,  or 
measurement,  the  right  of  property  and  risk  of  loss  are  not 
ahered :  Addison  on  Contracts,  p.  223,  4th  ed. ;  GUmore  v. 
Supple  (a).     The  French  Code  prescribes  the  same  rule  of 
law :  Code  Civil,  Liv.  m.,  Tit.  vi.,  Chap.  1,  Art.  1585  (6^ 
1586  (c),  1587  {d).  If  it  appears  by  the  terms  of  the  contract 
that  the  intention  of  the  parties  was  that  no  property  should 
pass  until  something  was  done,  it  will  not  pass.   In  GUmore 
▼.  Supple  (a)  Sir  (7.  Cresswell  said,  **  Another  rule  may  be 
extracted  from  the  case  of  Ruffff  v.  Minett  {e\  namely,  that 
where  the  seller  is  to  do  some  act  for  the  benefit  of  the 
buyer,  to  place  the  goods  sold  in  a  state  to  be  delivered, 
until  he  has  done  it  the  property  does  not  pass  ...    So, 
ako,  if  an  act  remains  to  be  done  by  or  on  behalf  of  both 
parties  before  the  goods  are  delivered,  the  property  is  not 
changed ;    of  which  Wallace  v.  Breeds  (f)  furnishes  an  in- 
stance.**   Therefore  it  is  a  question  of  intention.     In  the 
case  put  of  gas  to  be  supplied  at  so  much  the  cubic  foot,  it 
is  evident  that  the  quantity  could  not  be  ascertained  until 
the  gas  was  consumed,  and  therefore  the  intention  was  that 
the  property  should  pass.     In  Kent's  Commentaries,  vol.  2, 
Part  v.,  Lee.  xxxix.,  s.  495, 10th  ed.,  it  is  said,  *'It  is  a  funda- 
mental principle  pervading  everywhere  the  doctrine  of  sales 


(a)  11  Moo.  P.  C.  551. 

(b)  1585.  '^Lorsque  des  mar- 
chandises  ne  sont  pas  vendues  en 
bloc,  mats  au  poids,  au  compte, 
ou  "k  la  mesure,  la  vente  n'est  point 
parfaite,  en  ce  sens  que  les  choses 
vendues  sont  aux  risques  du  vcn- 
deur  jusqu*k  ce  qu'elles  soient  pe- 
sdes,  conipt^s,  ou  mesurees  ;  mais 
facheteur  peut  en  demander  ou 
la  delivernnce  ou  des  dommages 
-interests,  H*il  y  a  lieu  en  cas  d'in- 
Ciccution  de  i'engngement." 


(e)  1586.  "  Si,  au  contraire,  les 
marcbandises  ont  ^t^  vendues  ea 
bloc,  la  vente  est  parfaite  quoique 
les  marcbandises  n'aient  pas  encore 
€i6  pes^es,  compt^s  ou  mesur^ 

(d)  1587.  "A  regard  du  vin, 
de  rhuile  et  des  autres  cboses  qne 
Ton  est  dans  Tusage  de  godtter 
avant  d'en  faire  Tacbat,  il  nj  * 
point  de  vente  tant  que  Facheteur 
ne  les  a  pas  goiit^  et  agr^^*' 

(0  11  Ens t,  210. 

(/)  13  East,  522. 
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of  chattels,  that  if  the  goods  of  different  valoe  be  sold  in 
bulk,  and  not  sepanitelj,  and  for  a  single  price,  or  per  aver^ 
wmemj  in  the  language  of  the  ciTilian^  the  sale  is  perfect 
and  the  risk  with  the  buyer;  but  if  thej be  sold  bj  number, 
veight,  or  measure,  the  sale  is  incomplele,  and  the  risk  con- 
tinues with  the  seller,  until  the  specific  property  be  separated 
and  identified.''  The  rule  is  stated  in  similar  terms  by 
Troplong  in  his  Commentary  on  the  Droit  Civil.,  Chap.  I, 
"  De  la  Vente**  (Art  1585),  s.  90  (a).— They  also  cited  from 
Blackburn  on  Contract  of  Sale,  p.  177,  the  extract  from 
Pothier,  **  Du  Contrat  de  Venle,"  partie  ly.,  and  the  judgment 
q(  IMtUdak,  J.,  in  Simmans  v.  Swift  (&). 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  delivered,  in  the  follow ' 
ing  Michaelmas  Vacation  (December  6},  by 

Chaknell,  6. — This  was  an  action  tried  before  me  at 
the  Middlesex  Sittings,  in  last  Easter  Term. — (His  Lord- 
ship then  stated  the  pleadings,  and  proceeded). — At  the 
trial  averdict  wasfound  for  the  plaintiff, damages  112L  10«.6if., 
with  leave  reserved  to  the  defendant  to  move  to  reduce  the 
verdict  to  nominal  damages  on  the  ground  hereinafter  men- 
tioned.— (His  Lonlship  then  slated  the  facts  as  above  set 
forth,  p.  201).  This  rule  was  aif;ued  before  the  Lord  Chief 
Baron,  my  brother  Bramwell,  and  myself. 

For  the  plaintiff  it  was  contended,  that  where  full  autho- 
rity was  given  to  the  buyer  to  remove  the  clay  sold,  and  all 
that  the  seller  had  to  do  according  to  the  contract  was  com- 

{a)  ^^Lepriz  est  incertain  tant  certain  au  certain,  il  faut  remplir 

que  le  mesurage  n*a  pas  fait  con-  nne  condition  telle  que  celle  da 

i^re  le  detail  de   la  quantity  comptage,  du  mesurage  ou  du 

'vendue.    Or,  incertitude  dans  pesage," 

le  prix  rend  la  vente  condition.  (6)  5  B.  &  C.  857.  864. 
nellc,  lorsque,  pour  passer  de  Tin  - 
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1868.       plete,  and  where  everything  that  remiuned  to  be  done  was 
^r^*^"^      to  be  done  bj  the  buyer  at  his  own  expense,  vue.,  as  in  this 
v«  case,  to  cart  away  and  have  the  clay  weighed  at  his  own 

expense,  it  must  be  taken  as  if  there  had  been  such  a  bar- 
gain and  sale  as  to  pass  the  property  though  the  clay  had  not 
been  removed  and  weighed,  and  that  the  contract  price  might 
be  recoverable  on  the  count  for  goods  bai^gained  and  sold. 

For  the  defendant  it  was  contended,  that  taking  the  case 
on  the  plaintiff's  evidence,  and  as  found  by  the  jury,  that 
there  had  been  a  removal  and  weighing  of  part  of  the  clay, 
yet  no  property  passed  in  any  clay  until  the  clay  had  been 
weighed  at  Johnson's  machine  and  the  quantity  and  price 
thus  ascertained,  so  as  to  entitle  the  plaintiff  to  recover  on 
the  count  for  goods  bargained  and  sold. 

In  the  course  of  the  argument  for  the  defendant  we  were 
referred  to  several  cases  decided  in  our  Courts  which  were 
said  to  govern  the  question,  and  to  a  passage  from  my  brother 
BlackbunCs  Treatise  on  Contract  of  Sale,  part  2,  chap.  2, 
p.  152.  It  was  argued  that  the  rule  deducible  from  these 
authorities  was,  that  so  long  as  a  price  had  been  agreed  upon 
according  to  quantity,  to  be  ascertained  by  weighing,  that 
until  the  goods  had  been  weighed  and  the  price  so  ascer- 
tained the  contract  was  incomplete ;  which  rule  it  was  said 
was  in  accordance  with  the  rule  given  in  Pothier  Contr.  de 
Vente,  with  Kent's  Commentaries,  vol.  2,  p.  405,  s.  309, 
New  York  Edition,  1849,  the  Code  Civil,  Liv.  in..  Tit.  vi., 
Chap.  1.,  Art.  1585,  1586,  1587. 

The  rule  as  stated  in  Blackburn  on  Contract  of  Sal^» 
p.  152,  is,  *'That  where  anything  remains  to  be  done  to 
the  goods  for  the  purpose  of  ascertaining  the  price,  as  by 
weighing,  measuring,  or  testing  the  goods  where  the  price 
is  to  depend  on  the  quantity  or  quality  of  the  goods,  the 
performance  of  these  things,  also,  shall  be  a  condition  pre« 
cedent  to  the  transfer  of  the  property,  although  the  indi- 
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*iie  cif3  lav,  ckp  Wnnd  aodwr  «K|«eel«v?  i«t$: — **In 
ceoenl,  die  »n  ^i^f^  &r.^  aim  ^oq  :be  nft*nrr  of  :: ,  -^^ 
-«  attended  to  be  done  beCore  die  bcm*  :&kes  tvissiksq.c:  cf 
t^  CDod^  faol  daft  is  qmt  m  fSeten;  :i:n£  ^v^^i  irteric  n^ 
it  to  be  dene  bcfere  Ae^edni;  of  die  prvocttr:  sni  a$  h 
Tirast  in  frcDcnl  be  imeiidgd  diat  bocb  tbe  pm^^  $iuil 
concur  in  die  act  of  tra^ift  vbea  tbe  pnce  is^  to  ocpend 
on  the  veifebt,  ibere  aeevs  Gtde  reason  vi!T«  in  oHirs  vbon^ 
the  specific  pxids  are  agreed  apon,  it  shot;M  he  s^ij^isesl 
to  be  tbe  intentioo  of  the  parties  to  nnxler  tbe  deUj  of 
tbat  act,  in  vbicb  tbe  bojer  is  to  concar,  beoeficial  to  hi«k 
Wbikc  tbe  price  remains  muBcettained,  tbe  sale  is  cleariT 
DOC  fcr  a  certain  snm  of  monej,  and  tberefere  does  tioC 
come  witbin  tbe  civilian's  definition  of  a  perfect  ssle,  trans- 
ferring the  risk  and  gain  of  tbe  thing  sold ;  bnt  tbe  Engli^ 
law  does  not  require  that  tbe  consideratioQ  for  a  l)ar>^in 
snd  sale  should  be  in  monies  nnmbared  proTided  it  be 
ofvaloe-'* 

Tbe  learned  author,  however,  considered  the  rule  he 
mentions  to  prevail  here,  and  to  rest  upon  the  authority  of  the 
English  decided  cases.  Several  cases  are  then  cited  in  the 
Treatise :  Sanson  v.*  Meyer  (a) ;  Hmde  v.  ffhitehmue  {b) ; 
Sm^  v.  Minett  (c) ;  Zagnry  v.  Fumall  (d)  ;  Simmoms  v. 
Swift  (e) ;  Laidkr  v.  Burlinsan  {/) ;  Tripp  v.  Armitage  (g). 
The  author  further  observes,  **  That  if  it  appear  from  the 
agreement  that  the  intention  of  the  parties  is  that  the  pro* 
perty  shall  pass  presently,  the  property  does  pass,  though 

(a)  6  East,  614.  (e)  5  B.  &  C.  857. 

(J)  7  East,  558.  (/)  2  M.  &  W.  602, 

(c)  11  East,  210.  (g)  4U.8i  W.  687. 
Id)  2  Camp.  240. 

vol..  II, — H.  &  C.  P  KXCU. 
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there  remain  acts  to  be  done  by  the  vendor  before  the 
goods  are  deliyerable :"  citing  fFood  ▼.  Russell  {a) ;  Clarke 
V.  Spence  (J). 

It  is  very  doubtful  whether  in  stating  the  rale  to  be  that 
where  anything  remains  to  be  done  to  the  goods  for  ascer- 
taining the  price  as  weighing,  &c.,  the  performance  was  a 
condition  precedent  to  the  transfer  of  the  property,  it  was 
meant  by  the  learned  author  to  include  a  case  where  all 
that  remained  to  be  done  was  to  be  done  by  the  buyer  with 
full  authority  from  the  seller  to  do  the  act. 

In  Hanson  ▼.  Meyer  the  weighing  was  to  precede  the 
delivery,  and  was  a  condition  precedent  to  the  purchaser's 
right  to  take  possession  and  to  a  complete  present  right  of 
property.   In  Hinde  ▼.  fVhitehousef  which  was  a  case  of  a  sale 
by  auction^  it  was  held  that  though  the  duties  to  the  Crown 
remained  to  be  paid  by  the  seller  before  possession  could 
be  had  by  the  buyer,  the  property  passed  from  the  time  of 
sale ;  the  words  of  the  conditions  shewing  that  intention. 
In  Rugge  v.  Mtnett  a  duty  remained  to  be  performed  by  the 
sellers ;  and  Lord  EUenborough  stated  the  test  be  **  whether 
everything  had  been  done  by  the  sellers  which  lay  upon 
them  to  perform  in  order  to  put  the  goods  in  a  deliverable 
state ;''  and  Mr.  Justice  Bayley^  in  effect,  adopted  the  same 
test.     2kigurtf  v.  Fumall  is  an  authority  to  the  same  effect. 
There  it  was  the  duty  of  the  seller  to  count  the  skins  in  each 
bale,  and  the  price  was  for  a  certain  sum  per  dozen  skins. 
In  Simmons  v.  Swift^  the  authority  most  in  point  for  the 
defendant,  it  was  a  part  of  the  contract  there  for  the  sale  of 
a  stack  of  bark  at  9/.  per  ton,  that  the  hark  should  be  weighedy 
and  the  concurrence  of  the  seller  in  the  act  of  weighing  was 
necessary.     Bayley^  J.,  after  stating  the  general  principle 
says : — '^  If  anything  remains  to  be  done  on  the  part  of  the 
seller^  until  that  is  done  the  property  is  not  changed. 

(a)  5  B.  &  A.  942.  (ft)  4  A.  &  E.  448. 
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From  a  consideration  of  these  cases,  it  appears  that  the        1863. 
priiici{^  involved  in  the  rule  above  quoted  is,  that  some-      ^'  """ 
thing  remains  to  be  done  bv  the  teller.    It  is,  therefore,  «■ 

very  doubtful,  as  before  stated,  whether  the  present  case 
comes  within  the  principle  of  the  rule.  But,  however  that 
may  be,  it  is  clear  that  this  rule  docs  not  apply  if  the 
parties  have  made  it  sufficiendy  clear  whether  or  not  they 
intend  that  the  property  shall  pass  at  once,  and  that  their 
iotendon  must  be  looked  at  in  every  case.  This  is  clearly 
laid  down  in  the  case  of  Logan  v.  Le  Mesurier  (a),  and  in 
Binde  v.  Whitehouse  {b\  cited  tHprUf  and  in  Blackburn  on 
Contract  of  Sale,  p.  151. 

In  the  present  case  the  jury  have,  in  effect,  adopted  the 
plaintiff's  version  of  the  bargain,  by  their  finding  that  it 
was  for  the  whole  heap.  And  taking  that  view  of  the  case, 
it  seems  to  us  clear  that  the  intention  of  the  parties  was 
that  the  property  in  the  whole  heap  should  pass,  notwith- 
standing the  clay  was  to  be  weighed  at  Johnson's  machine ; 
and  we,  therefore,  think  that  the  rule  to  reduce  the  damages 
must  be  discharged. 

Rule  discharged  (c). 

(a)  11  Moo.  P.  C.  C.  116.  (h)  7  East,  558. 

(c)  See  WoodUy  v.  Coventry ^  anii^  p.  164. 
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May  27,  30.      KnAPP  V.  ThE  LoNDON,  CHATHAM  AND  DoVER  RAILWAY 

Company. 

To  a  count  X  HE  first  coiint  of  the  declaration  stated,  that  before  the 
68th  section  committing  the  grievances  thereinafter  mentioned^  the  de- 
dauaes  Con-  fendants  had  been  empowered  by  act  of  parliament  to  take 
1845,  aUe^g  ^^^^  execute  certain  works,  to  wit,  a  railway,  and  the  plain- 
fend^to  a  ^"^^  ^^®  possessed  of  a  messuage,  tenement  and  heredita- 
raUwav  Com-    ments,  known  as  4,  Union  Place,  in  the  parish  of  Christ 

pany,  haying  * 

taken  the         Church,   in   the   county  of  Surrey;  and  the   defendants 

plaintiff*8 

honse  for  their  having  taken  the  same  for,  and  injuriously  affected  the  same 
default  in  by  the  execution  of  their  works,  and  not  having  made  any 
ira^ntto"^  satisfaction  under  the  provisions  of  the  Lands  Clauses 
OTmmona  *^  Consolidation  Act,  1845,  or  their  special  Act,  or  any  Act 
s^l^ff  the  incorporated  therewith,  or  otherwise,  and  the  compensation 
^™P®P***^°^   claimed  by  the  plaintiff  in  such  case  exceeding  50i,  and 

became  liable 

to  pay  the  amount  claimed,  the  defendants  pleaded,  that  the  plaintiff  had  no  greater  interest 
in  the  honse  than  as  tenant  from  year  to  year ;  to  which  the  plaintiff  replied  that  he  was 
aerer  required  to  giye  up  poisscbsion  of  the  house,  and  that  the  defendants  without  his  consent 
entered  upon  and  took  it,  without  any  notice  to  him. — HeUly  on  demurrer  to  the  plea  and 
replication,  that  the  pica  was  good,  since  the  plaintifl^  having  no  greater  interest  in  the 
house  than  as  tenant  from  year  to  year,  was  not  entitled  to  have  the  compensation  claimed 
settled  by  a  jury,  but  comd  only  obtain  it  by  the  determination  of  justices  under  the 
121st  section. 

To  a  count  for  entering  the  plaintiff's  house  and  ejecting  and  expelling  him  therefrom,  the 
defendants  pleaded  that  the  house  was  delineated  on  the  plans  ana  described  in  the  books  of 
reference  deposited  as  in  their  Act  mentioned,  and  that  it  was  necessai^  to  take  and  use  the 
house  for  the  purposes  of  that  Act :  that  they  entered  and  took  possession  of  the  house  with 
the  consHUt  of  the  owners  and  occupiers  thereof,  and  after  such  entry  and  possession  taken 
the  plaintiff  took  possession  of  the  house  and  occupied  the  same,  and  the  derendants,  because 
it  was  necessary  for  the  construction  of  their  works  authorized  by  that  Act,  entered  the  said 
house,  the  plaintiff  not  then  being  therein,  and  puUed  down  the  same. — Held^  on  demurrer, 
that  the  plea  was  good,  for  the  defendants  having  entered  with  the  consent  of  the  owners  and 
occupiers  of  the  house  could  not  afterwards  be  treated  as  trespassers. 

To  a  count  alleging  that  the  plaintiff  was  entitled  to  support  for  his  house  from  an  a^joioj^ 
house,  and  that  the  defendants  wrongfully  deprived  the  plamtiff  of  the  support  of  the  adjoining 
house,  by  n^;ligently  and  improperly  pulling  down  the  same,  without  taking  any  c&re  to 
secure  the  plaintiff's  house  against  the  consequences  of  such  pulling  down,  the  defendants 
pleaded  (except  as  to  so  mudi  of  the  count  as  charged  them  with  navinff  negligently  and 
improperlj^  pulled  down  the  adjoining  house)  that  the  same  was  delineatea  in  Uie  plans  sod 
described  in  the  books  of  reference  deposited  as  in  their  Act  mentioned ;  and  that  because  it 
was  necessary  in  order  to  make  the  railway  authorized  by  that  Act  they  pulled  down  the  said 
house. — Hela^  on  demurrer,  that  the  plea  was  good. 
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the  plaintiiF  desiriDg  to  have  the  same  determined  by  the        ig^S. 
verdict  of  a  jury,  gave  notice  in  writing  to  the  defendants,      v^^^^--' 
being  the  promoters  of  the  undertaking,  of  such  his  desire,  p. 

and  stated  in  such  notice  the  nature  of  his  interest  in  the  Chatham  ahd 
said  messuage,  tenement,  and  hereditaments  in  respect  of  ^Jf^^^^co^ 
which  he  claimed  compensation  and  the  amount  of  the  com- 
pensation so  claimed,  and  the  defendants  were  not  willing  to 
pay  the  amount  of  compensation  so  claimed,  and  did  not 
enter  into  any  written  agreement  for  that  purpose  within 
twenty*one  days  ailer  the  receipt  of  the  said  notice ;  and 
the  defendants  did  not  within  twenty-one  days  after  the 
receipt  of  such  notice  issue  their  warrant  to  the  sheriff  to 
summon  a  jury  for  settling  the  said  compensation  in  manner 
provided  by  the  Lands  Clauses  Consolidation  Act,  1845, 
but  therein  made  default,  and  thereby  became  liable  to  pay 
to  the  plaintiff  the  amount  of  compensation  so  claimed  as 
aforesaid ;  nevertheless,  although  before  suit  everything  had 
happened  necessary  to  entitle  the  plaintiff  to  payment  by 
the  defendants  to  him  of  the  said  amotmt,  to  wit,  150il,  no 
part  thereof  hath  been  paid. 

Second  count. — That  the  defendants  took  and  entered  the 
plaintiff's  messuage  or  dwelling-house,  situate  and  being  at 
4,  Union  Place,  in  the  parish  and  county  aforesaid,  and  ejected 
and  expelled  the  plaintiff  therefrom,  and  pulled  down  and  de- 
stroyed the  said  messuage  or  dwelling-house,  and  converted 
and  disposed  of  the  materials  thereof  to  their  own  use. 

Fourth  count. — That  the  plaintiff  was  possessed  of  a  mes- 
suage or  dwelling-house  adjoining  a  certain  other  house, 
and  was  entitled  to  support  for  his  said  house  from  the  said 
adjoining  bouse ;  and  the  defendants  wrongfully  deprived 
the  plaintiff  of  the  support  of  the  said  adjoining  house,  to 
wit,  by  negligently  and  improperly  pulling  down  and  pros- 
trating the  same,  without  taking  due  or  any  care  or  precau- 
tion whatever  to  support  or  secure  the  said  house  of  the 
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1863.       plaintiff  against  the  consequences  of  such  pulling  down  and 

^"^""^^      prostrating  as  aforesaid :  whereby  the  plaintiff's  said  mes- 

V.  suage  or  dwelling  house  was  rendered  dangerous  and  unin- 

LOMDOH, 

Chatham  AND  habitable,  and  fell  down,  and  the  plaintiff,  together  with  his 
Railway  Go.   femily,  were  compelled  to  quit  the  same,  and  the  plaintiff 
was  thereby  put  to  expense  by  necessarily  procuring  another 
habitation  for  himself  and  his  said  family,  &c. 

Plea  to  first  count. — That  the  plaintiff,  at  the  times  when 
the  notice  was  given,  and  the  messuage,  tenements  and 
hereditaments  taken,  as  in  that  count  mentioned,  bad 
no  greater  interest  therein  than  as  a  tenant  for  a  year,  or 
from  year  to  year. 

Fifth  plea  to  second  count. — That  the  said  messuage  or 
dwelling  house  was  delineated  on  the  plans,  and  described 
in  the  books  of  reference  deposited  as  in  the  London, 
Chatham  and  Dover  Act,  1860,  mentioned;  and  it  was 
necessary  to  enter  upon,  take  and  use  the  same  for  the 
purposes  of  that  Act— Averments:  that  before  the  griev- 
ances in  the  second  count  mentioned,  the  defendants  entered 
and  took  possession  of  the  said  messuage  or  dwelling  house 
in  the  first  count  mentioned,  with  the  consent  of  the  owners 
and  occupiers  thereof,  and  after  such  entry  and  possession 
taken,  the  plaintiff  took  possession  of  the  said  messuage, 
and  occupied  the  same ;  and  the  defendants,  because  it  was 
necessary  for  the  construction  of  the  works,  to  wit,  the  city 
section  of  the  railways  in  that  Act  described  as  the  Metro- 
politan Extensions,  and  authorized  by  that  Act,  entered  the 
said  messuage  or  dwelling  house,  the  plaintiff  not  then  beiog 
therein,  and  pulled  down  and  destroyed  the  same,  and  con- 
verted and  disposed  of  the  materials  thereof  to  their  own 
use,  as  they  lawfully  might  under  the  provisions  of  the  said 
Act  and  the  other  Acts  incorporated  therewith :  all  which 
acts  of  the  defendants  are  the  grievances  in  the  second  coaot 
of  the  declaration  complained  of. 
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Eighth  plea  to  fooith  couot — Except  as  to  so  mach  of        1863. 
the  same  as  chaiges  the  defendants  with  having  negligentlj      *^^"^ 
and  imprap^j  pulled  down  and  prostrated  the  house  ad-  **• 

joining  the  house  of  the  plaintiff:  that  the  said  house  so  Chatham  avd 
allied  to  have   been  pulled  down   and  prostrated  was   Railway  Ca 


delineated  in  the  plans  and  described  in  the  books  of  re- 
fereooe  deposited  as  in  the  London^  Chatham  and  Dover 
Railway  Act,  1860,  mentioned ;  and  it  was  necessary,  for 
the  purposes  of  that  Act,  to  enter  upon,  and  take  and  use 
the  same,  and  to  pull  down  and  prostrate  the  same. — Aver- 
ments :  that  all  things  were  done  and  happened  to  entitle 
the  defendants  to  enter  upon  the  said  house,  and  to  take, 
use,  pull  down,  and  prostrate  the  same ;  and  because  it  was 
Decessaiy,  as  aforesaid,  for  the  construction  of  the  works, 
and  in  order  to  make  the  railways  authorized  by  the  said 
Act,  in  the  lines  and  according  to  the  levels  defined  upon 
the  plans  and  sections  deposited  as  in  the  said  Act  men- 
tioned, they  did  pull  down  and  prostrate  the  said  house :  by 
reason  whereof,  the  plaintiff's  messuage  or  dwelling-house 
was  necessarily  rendered  dangerous  and  uncomfortable,  and 
fell  down,  as  in  the  fourth  count  mentioned. 

Demurrer  to  first,  fifth  and  eighth  pleas,  and  joinder 
therein. 

Replication  to  first  plea. — That  the  plaintiff  had  not,  at 
any  time  before  the  giving  of  the  said  notice,  been  required 
to  give  up  possession  of  the  said  messuage,  tenement  and 
hereditaments  taken  as  aforesaid ;  but  the  defendants  had, 
without  the  plaintiff's  consent,  entered  upon  and  taken,  as 
in  the  declaration  mentioned,  the  said  premises,  without  aj«y 
notice  to  the  plaintiff. 

Demurrer  to  replication,  and  joinder  therein. 

« 

Gartt,  for  the  plaintiff  (May  27).— The  first  count  of  the 
declaiadon  is  founded  on  the  provisions  of  the  68  th  section 

you  11. — H.  «fc  a  Q  EXCIl. 
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1863.        ^f  ^bc  Lands  Clauses  ConsoUdation  Act,  1845  (8  &  9  Vict. 
"^"^^      c.  18).     That  section  provides  for  cases  in  which  a  party  is 
V.  entitled  to  compensation  ''in  respect  of  any  lands^  or  of 

CiiATBAM  AND  any  interest  therein,  which  shall  have  been  [taken  for,  or 
Railway  Co.    injariously  affected  by  the  execution  of  the  works,  and  for 
which  the  promoters  of  the  undertaking  shall  not  have  made 
satisfaction."    If  the  compensation  claimed  exceeds  50/., 
the  party  may  have  the  same  settled  by  arbitration,  or  a 
jury.     If  he  desires  to  have  the  compensation  settled  by  a 
jury,  he  may  give  notice  of  his  desire  to  the  promoters  of 
the  undertaking,  and,  unless  they  are  willing  to  pay  the 
amount  claimed,  they  must,  within  twenty-one  days  after 
the  receipt  of  the  notice,  issue  their  warrant  to  the  sheriff 
to  summon  a  jury  for  settling  the  same,  and  in  default 
thereof,  they  become  liable  to  pay  the  party  so  entitled  the 
amount  of  compensation  claimed,  and  the  same  may  be  re- 
covered by  action  in  any  of  the  superior  Courts.     The  first 
plea  is  framed  upon  the  121st  section,  which  provides,  that 
''  if  any  such  lands  shall  be  in  the  possession  of  any  person 
having  no  greater  interest  thcfrein  than  as  a  tenant  for  a 
year,  or  from  year  to  year,  and  if  such  person  be  required  to 
give  up  possession  of  any  lands  so  occupied  by  him  before  the 
expiration  of  his  term  or  interest  therein,  he  shall  be  en- 
titled to  compensation  for  the  value  of  his  unexpired  term, 
or  interest  in  such  lands,''  &a,  '*and  the  amount  of  such 
compensation  shall  be  determined  by  two  justices.''    It  is 
evident  that  section  only  applies  where  the  Company  has 
not  taken  possession  of  the  lands ;  for  it  goes  on  to  provide 
that ''  upon  payment  or  tender  of  the  amount  of  such  com- 
pensation all  such  persons  shall  respectively  deliver  up  to 
the  promoters  of  the  undertaking,  &c.,  any  such  lands  in 
their  possession/*    Not  only  is  this  case  not  within  the  terms 
of  that  section,  but  it  is  excluded  by  the  replication,  which 
shews  that  the  plaintiff  was  never  required  to  give  up  posses- 
sion, and  that  the  defendants  have  entered  upon  and  taken 
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Ae  land  without  his  consent  or  notice  to  him.    The  6th        1863. 
flection  is  the  first  of  a  series  of  clauses  with  respect  to  the       ^"^^""^^ 
purchase  of  lands  hj  agreement.    Then  follows  a  series  of  v. 

LOXDOH, 

Clauses  with  respect  to  the  purchase  and  iaktMff  of  lands  Cbatuam  and 
otherwise  than  by  agreement.  These  commence  with  the  r^lwai  Ca 
16th  section;  and  the  23rd  provides  for  cases  where  the 
compensation  claimed  exceeds  SOL,  and  the  Company  have 
not  taken  possession  of  the  lands.  In  that  case,  if  the 
compensation  is  to  be  determined  by  a  jury,  the  promoters 
of  the  undertaking  are  required,  by  the  39th  section,  to 
i»ue  their  warrant  to  the  sheriff  to  summon  a  jury,  but 
no  time  is  prescribed  for  that  purpose.  Where,  however, 
the  promoters  have  taken  possession  of  the  lands  they  are 
required  by  the  68th  section  to  issue  their  warrant  for  a  jury 
within  twenty-one  days  after  the  receipt  of  notice  that  the 
party  entitled  desires  to  have  the  compensation  settled  by  a 
juiy.  The  object  of  that  enactment  is  to  provide  a  speedy 
remedy  where  possession  has  been  taken  of  the  lands ;  and 
it  is  of  a  penal  nature,  rendering  the  promoters  liable  to  pay 
the  compensation  claimed  in  de&ult  of  compliance  with  its 
provisions.  By  construing  the  general  words  of  the  68th 
section,  as  restricted  by  the  121st,  a  tenant  from  year  to 
year  will  be  deprived  of  the  speedy  remedy  provided  by  the 
68th,  although  the  promoters  have  taken  possession  of  the 
lands.  The  point  now  raised  was  not  argued  in  Regina  v. 
The  Manchesterf  Sheffield  and  Lincolnshire  Railway  Com' 
pony  (a),  but  it  is  conceded  that  the  decision  in  that  case  is 
adverse  to  the  plaintiff. 

Secondly,  the  plea  to  the  second  count  is  bad.  It,  in  sub- 
stance, alleges  that  the  Compaoy  were  authorized  by  their 
act  of  parliament  to  take  possession  of  the  plaintiff's  house, 
and  that  they  did  so  with  the  consent  of  the  owners  and  oc- 
cupiers :  that  afterwards  the  plaintiff  took  possession  of  and 

(a)  4£.  &B.  SS. 
Q  2 
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1863.       occupied  the  bouse,  and  that  the  defendants,  because  it  was 

^^^T^^^      necessary  for  the  construction  of  their  works,  pulled  it  down. 

V-  The  plea  does  not  state  that  the  plaintiff  took  possession 

Chatham  ahd  wrongfuUyy  and  therefore  it  must  be  assumed  that  his  posses- 

Dover 
Railway  Co.   sion  was  rightful.    The  plea  amounts  to  this,  that  whilst  the 

plaintiff  was  in  lawful  possession  of  the  house  the  defend- 
ants pulled  the  house  down.  It  is  consistent  with  every 
allegation  in  the  plea  that  the  defendants  let  the  plaintiff 
into  possession,  and  that  be  was  their  tenant.  It  is  imma* 
terial  whether  the  plaintiff  was  in  the  house  at  the  time  the 
defendants  pulled  it  down ;  it  is  enough  that  he  was  in  lawful 
•possession. 

Thirdly,  the  plea  to  the  fourth  count  is  bad.  That  count 
alleges  that  the  plaintiff  was  entitled  to  support  for  his  house 
from  the  adjoining  house,  '^  and  that  the  defendants  wrong- 
fully deprived  the  plaintiff  of  the  support  of  the  said  adjoin* 
ing  house,  to  wit,  by  negligently  and  improperly  pulling 
down  and  prostrating  the  same,  without  taking  due  or  any 
care  or  precaution  whatever  to  support  or  secure  the  said 
house  of  the  plaintiff."  The  plea  to  that  count  excepts  so 
^  much  of  it  as  charges  the  defendants  with  having  negligently 
and  improperly  pulled  down  and  prostrated  the  house  adjoin- 
ing the  house  of  the  plaintiff.  But,  in  excepting  '*  negli- 
gence,'' the  defendants  have  excepted  the  whole  gist  of  the 
count 

Bomll  {F.  M.  WhUe  with  him),  for  the  defendants  (a).— 
The  plea  to  the  second  count  is  good.  The  defendants  bad 
a  title  conferred  on  them  by  their  act  of  parliament,  which 
enabled  them  to  take  possession  of  and  pull  down  the  house. 
The  only  restriction  was. that  they  should  not  do  so  until 
they  paid  for  it,  or  obtained  the  consent  of  the  owners  and 

(a)  He  was  requested  bj  the  the  questions  arising  on  the  pleas 
Court  to  confine  his  argument  to      to  second  and  fourth  counts. 
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occopieni.     The  plem  aliews  that  diej  took  posKSsioD  with        1S6S. 

the  consent  of  the  ownen  and  occapier&.    Having  obtained       "^^^"""^ 

that,  they  cannot  afterwards  be  treated  as  trespassers.     It  ■- 

B  snd  that  the  plea  shews  that  the  plaintiff  was  in  posses    Chatham  ash 

sioo ;  hot  in  ereiy  case  where  libemm  tenementoniy  or  any   Railway  Co. 

other  plea  of  title^  is  pleaded  to  an  action  of  trespass,  it 

admits  the  plaintiff's  possession.    If  the  plainf  iff  relies  upon 

an  existing  tenancy,  that  fiict  shooM  have  been  replied.    Or 

he  might  have  travencd  the  allegation  in  the  plea  that  the 

<lefendantB  entered  '"with  the  consent  of  the  owners  and 

oocopiers,''  and  nnder  that  issne  hare  proved  that,  being 

tenant,   he   refused  his  consent.      Upon  these  pleadings 

a  consent  is  admitted,  and  that  conid  not  afterwards  be 

ftToked  so  as  to  render  the  defendants  trespassers:  Doe  d. 

HvdMon  ▼.  The  Leeds  ami  Bradford  SaUway  Company  (a). 

[PoOoekj  C.  B. — If  the  defendants,  for  the  purposes  autho- 

rized  by  their  Act,  took  possession  of  the  house  with  the 

consent  of  the  owners  and  occupiers  of  it,  such  consent 

cannot  be  revoked.] 

Then,  with  respect  to  the  plea  to  the  fourth  count,  it  is 
framed  upon  a  supposed  right  to  support  for  the  plaintiff's 
house  from  the  adjoining  house ;  but  the  plea  shews  that 
the  defendants  had  a  right  nnder  their  act  of  parliament  to 
pull  down  the  adjoining  house.  The  plea  is  pleaded  to  the 
substantive  cause  of  action,  viz.,  depriving  the  plaintiff's 
house  of  its  support.  The  negligently  pulling  down  the 
house  is  laid  under  a  videlicet,  and  therefore  immaterial ; 
or  if  intended  to  form  a  substantial  part  of  the  complaint, 
two  causes  of  acdon  are  combined  in  one  count.  [  Wilde,  B. 
—The  count  ought  to  have  been  objected  to  at  Chambers.] 

Garth,  in  reply. — ^The  plea  to  the  second  count  admits 
that  the  plaintiff  was  lawfully  in  possession  at  the  time  the 
defendants  committed  the  trespasses.     A  plea  of  liberum 

fd)  16  Q.  B.  796. 
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1868.  tenementiim  compels  the  plaintiff  to  prove  by  what  title  be 
^"^[^^^  >s  in  possession  of  the  land*  [Pollochf  C.  B. — The  plea 
^   V-  states  that  the  defendants  beinir  in  possession  of  the  house 

LOHDOV,  or 

Chatham  anp  with  the  Consent  of  the  ownere  and  occupiers,  the  plaintiff 
Railway  Co.  took  possession:  that  was  a  wrongful  taking  possession.] 
It  may  be  that  after  the  defendants  had  taken  possession 
they  found  that  they  were  wrong,  and  then  they  let  the 
plaintiff  into  possession.  [Charmell,  B. — If  the  plea  had 
stated  that  tie  defendants  ^^wronsfuUt^  took  possession,  your 
argument  would  be  destroyed.  The  defendants  say  that 
they  had  a  right  to  enter  although  the  plaintiff  was  in  point 
of  tact  in  possession.] 

With  respect  to  the  plea  to  the  fourth  count,  if  the  alle- 
gation of  negligence  be  struck  out  of  the  count,  it  would 
disclose  no  cause  of  action,  \^ChanneU,  B.— It  would  be  a 
good  count  without  the  allegation  of  negligence,  because  it 
alleges  that  the  plaintiff  was  entitled  to  the  support  of  which 
the  defendants  wrongfully  deprived  him.] 

Pollock,  C.  6.— We  are  all  of  opinion  that  the  pleas  are 
good.  With  respect  to  the  plea  to  the  first  count,  it  is 
unnecessary  to  say  more  than  that  the  case  of  JRegina  v.  7^ 
Manchester,  Sheffield  and  Lincolnshire  Baihoay  Company  (a) 
is  an  authority  in  support  of  that  plea. 

The  plea  to  the  second  count  substantially  sets  out  that 
it  was  necessary  for  the  construction  of  the  works  authorized 
by  the  defendants'  act  of  parliament  that  they  should  take 
possession  of  the  house,  and  that  they  did  so  with  the 
consent  of  the  owners  and  occupiers.  Then,  having  that 
consent,  the  case  of  Doe  d,  Hudson  v.  The  Leeds  and  Brad- 
ford Railway  Company  (b)  is  an  authority  that  such  consent 
cannot  be  revoked. 

The  plea  to  the  fourth  count  excludes  the  negligence 
alleged  in  that  count;  and  as  to  all  the  other  matters  it  is  a 

(a)  4  £.  &  B.  8S.  {h)  16  Q.  B.  796. 
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peHectlj  good  plea.    It  seems  to  me  that  tbe  plaintiff  has        1863. 
joined  two  distinct  causes  of  action  in  one  count ;  and  the       ^r"^*"^*^ 

'  KXAPP 

defendant,  by  excepting  from  his  plea  so  much  of  the  count  •*• 

L079  DOW, 

as  charges  the  defendants  with  negligence,  has  obviated  the  Ghatimm  Avn 
impediment  which  the  plaintiff  created.  Railway  Co. 

For  these  reasons  I  think  that  our  judgment  ought  to  be 
for  the  defendants. 

Bbamwell,  B. — I  am  of  the  same  opinion.  The  question 
raised  by  the  plea  to  the  first  count  is  concluded  by  authority ; 
and  it  seems  to  me  that  is  also  the  case  with  respect  to  the  plea 
to  the  second  count,  because  it  has  been  held  that  where  tbe 
owners  and  occupiers  of  a  house  have  allowed  a  railway  Com* 
pany  to  take  possession  of  it  for  the  construction  of  the  works 
authorized  by  their  Act,  the  former  cannot  afterwards  treat 
the  Company  as  trespassers.  It  follows  that  the  defendants 
having  taken  possession  of  this  house  with  the  consent  of 
the  owners  and  occupiers,  and  it  being  necessary  that  they 
should  do  so  for  tbe  construction  of  their  works,  the  plain- 
tiff cannot  now  treat  them  as  trespassers.  If  it  should  be 
considered  desirable  to  obviate  any  doubt  as  to  whether  the 
plaintiff  was  let  into  possession  by  tbe  defendants,  tbe  plea 
might  be  amended  by  inserting  the  word  **  wrongfully,''  as 
suggested  by  my  brother  Chatmell,^ 

With  respect  to  the  plea  to  the  fourth  count,  the  excep- 
tion in  that  plea  is  not  so  correctly  worded  as  it  might  have 
been.  The  plea  excepts  so  much  of  the  count  ^^as  charges 
the  defendants  with  having  negligently  and  improperly 
pulled  down  and  prostrated  the  house  adjoining  the  house 
of  tbe  plaintiff;''  and  at  one  time  I  thought  that  the  excep- 
tion included  the  pulling  down  and  prostrating  the  house  as 
well  as  the  negligent  and  improper  mode  of  doing  it ;  but,  in 
order  to  make  sense  of  the  plea,  it  ought  to  be  understood, 
(as  no  doubt  was  intended)  as  excepting  the  negligence  and 
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1863,        impropriety,  and  admitting  and  jnslifying  the  polling  do^n 
Khapp       ®"^  prostrating  the  house. 

V. 
LONDOH, 

^""^DovM '**       Channell,  B.— I  am  also  of  opinion  that  the  defendants 

Railway  Co.    are  entitled  to  judgment     The  question  which  arises  on 

the  plea  to  the  first  count  seems  to  me  concluded  by  the 

authority  cited,  and  if  the  plaintiff  is  dissatisfied  with  that 

decision  he  can  obtain  the  opinion  of  a  Court  of  error. 

As  to  the  second  plea,  I  also  think  that  the  question  which 
arises  on  that  plea  is  almost  concluded  by  the  case  of  Doe  d. 
Hudson  V.  The  Leeds  and  Bradford  RaUway  Company  (a). 
If  the  plea  had  stated  that  the  house  in  question  was  de- 
lineated on  the  plans  and  described  in  the  books  of  reference 
deposited  as  required  by  the  defendants'  act  of  parliament, 
and  it  being  necessary  for  the  construction  of  the  works 
authorized  by  that  Act  that  the  defendants  should  take 
possession  of  the  house,  they  took  possession  with  the  con- 
sent of  the  plamtiff,  I  apprehend  that  would  have  afforded 
a  good  defence  to  this  count  in  ti^spass,  for  the  plaintiff, 
having  consented  that  the  defendants  should  take  possession 
of  the  bouse,  could  not  afterwards  maintain  trespass  against 
them,  but  would  have  to  resort  to  his  remedy  under  the  Act. 
This  plea  however  goes  further,  and  alleges  that  after  the 
entry  and  possession  of  the  defendants  the  plaintiff  took 
possession  of  the  house  and  occupied  the  same.  If  I  had 
framed  the  plea  I  should  either  have  omitted  that  stote- 
ment  altogether  or  have  alleged  that  the  plaintiff  wrongfully 
entered.  No  doubt,  the  pleader  had  in  his  mind  the  old 
form  of  pleading,  and  considered  that  the  plea,  though  not 
amounting  to  ^Miberum  tenementum,"  would  compel  the 
plaintiff  to  reply  by  shewing  how  he  entered  and  occupied — 
whether  as  tenant  firom  year  to  year  or  otherwise. 

The  remaining  question  is  that  which  arises  on  the  plea 

(a)  16  Q.  B.  796. 
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to  the  fourth  count.     It  seems  to  me  that  the  coant  would        ISQS. 
have  been  perfectly  good  if  it  had  omitted  the  allegation  of      "^'^^ 
Q^Kgence.     But  the  plaintiff  has  incorporated  that  with  9. 

another  cause  of  action ;  and  thence  arises  the  difficulty.  If  Chatbam  amd 
the  plea  had  said,  ''except  as  to  the  negligence  chaif;ed  in  Railway  Ck>. 
and  abont  the  pulling  down  and  prostrating  the  house  the 
defendants  say,**  &c.»  the  matter  would  have  been  free  from 
diflkulty.  But  mixing  up  the  two  allegations  has  created 
the  doubt.  Since,  however,  special  demurrers  are  abolished, 
we  ought,  if  possible,  to  read  the  plea  as  a  good,  not  a  bad 
plea. 

Wiu>B,  R— I  am  of  the  same  opinion. 

Judgment  for  the  defendants. 


KiMBERLEY  V,  AlLETNB.  A/ay  26. 

1  HIS  was  an  application  for  leave  to  proceed  as  if  personal  The  Court  has 

service  of  a  writ  of  summons  had  been  effected.    It  appeared  ^e  15  &  16 

from  the  affidavits  that  the  clerk  of  the  plaintiff's  attorney  ^'j^;  ^  aUow 

had  made  the  usual  calls  and  appointments  at  the  defend-  J^^^^^^d  as 

ant's  residence,  and  had  left  a  copy  of  the  writ  which  was  ^  personal 

*^  semce  of  tLo 

given  to  the  defendant's  wife.     On  the  third  call  he  ascer-  writof  sum- 

xnons  had  been 

tained  that  the  defendant  had  been  removed  to  a  private  effected, 

lunatic  asylum.     The  following  day  the  plaintiff's  attorney  defendant  is 

called  at  the  asylum^  and  finding  that  the  defendant  was  ^^  ^  ^^er, 

there,  requested  to  be  allowed  either  to  see  him,  or  to  see  ^^^aWe*^** 

the  medical  man  who  superintended  the  establishment.  He  f®^*^  ^*7® 

'^  been  made  to 

was  informed  that  he  most  first  see  the  medical  man,  but  «ff®^*  personal 

semce,  and 

that  the  defendant  was  in  a  fit  state  to  receive,  and  would  that  the  writ 

1       .  ,  ,  has  come  to     * 

be  allowed  to  receive  a  letter  on  business.     He  accordingly  the  defend- 
left  a  letter  for  him,  enclosing  a  copy  of  the  writ,  and  made  ledge. 
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1863.        &n  appointment  to  see  the  doctor  of  the  establishment.    This 
v-^v-^u-/      letter  was  given  to  the  doctor,  who  however  did  not  keep 

V.  the  appointment.    The  clerk  to  the  plainttff^s  attorney,  after 

Allethb  . 

several  unsuccessful  calb  at  the  doctor*s  private  residence, 

saw  him,  and  learnt  from  him  that,  on  receiving  the  copy  of 
the  writ,  he  had  informed  the  defendant  of  it,  and  conversed 
with  him  on  the  subject.  He  further  stated  that  the  de- 
fendant was  in  too  dangerous  a  state  to  be  served  with  legal 
process,  and  that  the  irritation  from  it  might  seriously  injure 
his  health.  He  therefore  refused  to  sanction  personal  service, 
but  said  that  so  far  as  he  was  himself  concerned  he  would 
accept  service  on  the  defendant's  behal£  The  above  pro- 
ceedings had  been  communicated  to  the  defendant's  family 
solicitor.  The  plaintifF*8  attorney  and  his  clerk  both  deposed 
that  in  their  belief  the  writ  had  come  to  the  knowledge  of 
the  defendant 

Gray,  in  support  of  the  motion. — By  the  16th  section  of 
the  Common  J^w  Procedure  Act,  1852  (15  &  16  Vict  c.  76), 
it  is  enacted  that,  ^^  The  service  of  the  writ  of  summons, 
wherever  it  may  be  practicable,  shall,  as  heretofore,  be  per- 
sonal ;  but  it  shall  be  lawful  for  the  plaintiff  to  apply  from 
time  to  time,  on  affidavit,  to  the  Court  out  of  which  the 
writ  of  summons  issued,  or  to  a  Judge ;  and  in  case  it  shall 
appear  to  such  Court  or  Judge  that  reasonable  efforts  have 
been  made  to  effect  personal  service,  and  either  that  the 
writ  has  come  to  the  knowledge  of  the  defendant,  or  that 
he  wilfully  evades  service  of  the  same,  and  has  not  appeared 
thereto,  it  shall  be  lawful  for  the  Court  or  Judge  to  order 
that  the  plaintiff  be  at  liberty  to  proceed  as  if  personal  ser- 
vice had  been  effected,  subject  to  such  conditions  as  to  the 
Court  or  Judge  may  seem  fit."    The  writ  has  come  to  the 
lunatic's  knowledge.     That  fact  distinguishes  this  case  from 
previous  decisions.   Holmes  v.  Service  (a)  was  decided  on  the 

(a)  15  C.  B.  293. 
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express  ground  that  the  statute  had  not  in  this  respect  been 
complied  with.  In  fFUliamsan  ▼.  McLggt  (a)  the  Court  of 
Exchequer  proceeded  upon  the  authority  of  Holmes  ▼•  Ser^ 
vice.  So  also  in  Ridgtoay  t.  Cannon  {h)  the  same  difficulty 
existed^  and  the  Court  there  suggested  that  it  might  be 
obviated  by  an  application  for  a  habeas  corpus,  if  the  keeper 
persisted  in  his  refusal  to  allow  the  writ  to  be  served.  The 
law  recognises  the  contract  of  a  lunatic,  and  allows  it  to  be 
enforced  against  him.  Why,  then,  should  a  lunatic  stand  in 
so  exceptional  position  in  relation  to  the  service  of  process 
ID  an  action  ?  The  practical  effect  of  refusing  this  applica- 
tion would  be  to  bar  the  plaintiff's  recovery.  If  the  Court 
should  hold  personal  service  indispensable  it  would  vest  an 
arbitrary  power  in  the  firiends  of  a  lunatic.  They  might 
coHude  with  friendly  creditors,  and  hold  adverse  creditors 
at  defiance.  [  Wilder  B. — Under  the  old  practice,  if  per- 
sonal service  could  not  be  effected,  a  lunatic  might  be  pro- 
ceeded against  by  dbtringas.]  No  doubt,  and  the  inference 
to  be  deduced  is^  that  the  legislature  had  no  intention  that 
there  should  cease  to  be  any  substitute  for  personal  service 
in  such  cases;  otherwise  it  would  have  distinctly  expressed 
SQch  an  intention. 

Pollock,  C.  B. — I  am  of  opinion  that  leave  should  be 
granted  to  the  plaintiff  to  proceed  in  this  action. 

BaAjfWELL,  B. — I  am  of  the  same  opinion.  That  which 
is  b  all  cases  necessary  is  here  shewn,  viz.,  that  reasonable 
exertions  have  been  made  to  effect  personal  service.  It 
most  further  appear,  either  that  the  writ  has  come  to  the 
defendant's  knowledge,  or  that  he  wilfully  evades  service. 
Where,  therefore,  a  lunatic  defendant  has  been  removed, 
without  any  collusion  being  practised,  to  some  place  where 
(a)  28  L.  J.,  N.  8.  Exch.  5.  (*)  Q.  B.,  T.  T.  1854. 
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the  plaintiff  is  unable  either  to  serve  him  personally^  or  to 
bring  the  writ  to  his  knowledge,  the  plaintiff  fails  to  comply 
with  the  requirements  of  the  enactment.  In  Holmes  v. 
Service  {a),  Jems,  C.  J.,  is  reported  to  have  said  that  there 
is  probably  an  omission  in  this  respect  in  the  Common  Law 
Procedure  Act.  In  this  remark  I  do  not  concur.  In  the 
present  case  the  writ  has  come  to  the  lunatic's  knowledge, 
and  his  position  is  the  same  as  that  of  any  other  defendant 

Channell,  B.y  concurred. 

Wilde,  B. — I  am  of  the  same  opinion.  The  case  of 
Holmes  v.  Service  in  the  Court  of  Common  Pleas,  which 
was  followed  by  Williamson  v.  Maggs  in  this  Court,  pro- 
ceeded on  the  ground  that,  as  no  communication  coold  be 
effected  with  the  lunatic,  the  case  was  not  brought  within 
the  terms  of  the  enactment  In  Holmes  v.  Service  (a),  Jervis^ 
C,  J.,  expressly  says  that  there  is  no  evidence  that  the  writ 
has  come  to  the  knowledge  of  the  defendant  Here,  on 
the  contrary,  the  affidavits  shew  that  the  writ  has  come  to 
his  knowledge.  The  statute  has  therefore  been  complied 
with. 

Rule  granted. 

(a)  15  C.  B.  293. 
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R0GEB8  V.  Hadlet  and  Another.  June  4. 

UeCLARATION. — For  that  the  plaintiff,  by  an  agree-  a  document 
ment  dated  the  2 1st  of  July,  1857,  agreed  to  sell  to  the  CTcout»eT, 
defendants,  and  the  defendants  bought  of  the  plaintiff,  cer-  SSif^^w  nlTt 
tain  bark  then  harvested  in  good  merchantable  condition,  ^*i^^^*^* 
aud  ricked  in  the  forest  of  Dean,  &c.,  as  and  where  it  then  competent  for 

either  of  the 

Stood,  at  6L  per  ton  forest  weight  of  20  cwt  per  ton.  parties  to 

m  i  o  shew  by  parol 

iwentj  per  cent,  deposit  to  be  paid  in  cash  on  Saturday,  eyidence  that 
JqW  the   25th,  1857,  and  the  remaining  cash  (purchase  theirintention, 

•         •        • 

money)  to  be  paid  within  fourteen  days  from  the  date  JSat^ltshould 
thereof;  the  defendants  to  be  .allowed  a  discount  of  not  less  cJ^^tTand 
than  2i  per  cent  on  the  purchase  money ;  the  situation  of  *****-  ^  ^**^ 
the  bark  ricks  being  as  mentioned  in  said  agreement. —  between 

-.  ,  them  was 

Breach:  although  the  plaintiff  has  always  performed  the  not  in 
said  agreement  on  his  part,  and  the  defendants  have  had     The  plain- 
the  benefit  thereof,  and  the  benefit  and  possession  of  the  sedly  m  c/s 
bark  therein  mentioned,  and  the  defendants  have  paid  to  ^^V^ife 
the  plaintiff  the  said  deposit  therein  mentioned,  and  certain  defendants  at 

^  r  'a  price  to  be 

Other  sums  amounting  with  the  said  deposit  to  4761/.  7s.  Sd. ;  suMequently 

^  ascertained 

and  all  times  have  elapsed,  and  all  things  have  happened,  by  c.  in  a  man- 
ner agreed  on, 
and  induced 
them  to  sign  a  bonght  note,  which  described  the  plaintiff  as  the  seller  at  an  ascertained  price 
P^  tuQ,  by  representing  that  this  price  was  nominal,  and  that  as  the  defendants  were  dealing 
with  the  Crown,  whose  officer  C.  was,  they  would  incur  no  risk.  A  day  was  fixed  by  the  note 
OD  which  a  deposit  of  20  per  cent,  was  to  be  paid.  The  plaintiff  had,  in  &ct,  himself  pur- 
chased the  bark  from,  C.  by  rerbal  contract^  but  had  not  paid  for  it.  Afterwards,  and  before 
^  deposit  was  paid,  the  plaintiff  sent  the  defendants  an  invoice,  specifying  the  quantity  of 
the  bark,  and  debiting  them,  as  buyers  from  himself,  with  a  sum  calculated  at  the  price  per 
^  in  the  bonght  and  sold  notes  (the  real  price  not  having  been  then  ascertained  by  U.)» 
^d  requesting  them  to  pav  the  deposit  to  C,  as  originally  arranged.  The  deposit  was 
><!oordin^y  ^d  to  C.  by  tne  defendants  without  objection  to  the  basis  on  which  it  was 
<^mputed.  The  plaintifiT  subsequently  treated  the  sale  as  a  sale  by  himself  as  principal  at 
the  price  in  the  bought  and  sold  notes.  The  defendants  thereupon  disclosed  the  whole 
tnosaction  to  C,  paid  C.  the  price  which  he  had  then  ascertained  in  the  manner  ori^nally 
Agreed,  and  took  possession  of  tae  bark. — Held :  First,  that  parol  evidence  was  admissible  to 
shew  that  the  bonght  and  sold  notes  did  not  really  contain  the  contract  between  the  parties, 
^^^condly.  per  Ukanndl^  B.,  and  WUde,  B.,  that  if  Uie  bought  and  sold  notes  were  to  be 
tabeo  as  toe  contract,  this  contract  was  avoided  by  the  phuntiff's  fraudulent  representations, 
aad  that  there  had  been  no  subsequent  election  by  the  defendants  to  adopt  it. 

Per  BramweU,  B.,  that  the  plaintiff  was  estopped  from  saying  he  was  not  C.'s  agent,  and 
coiueqaently  that  the  settlement  between  C.  and  the  defendants  was  an  answer  to  the  action. 
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1868.        ^^^  ^^  conditions  have  been  performed  to  entitle  htm  to 

^llj^^'"**'      receive  the  residue  of  the  said  purchase  money,  yet  the 

V.  defendants  have  not  paid  the  same  or  any  part  thereof. — 

Hadlbt.  •' 

Second  count:    for  goods  bargained  and  sold;    and  on 

accounts  stated. 

Pleas  (inter  alia). — Firstly,  to  first  count:  non  assumpsit. 

Second,  to  first  count. — That  the  defendants  were  induced 
to  enter  into  the  said  agreement  by  the  fraud,  covin,  and 
misrepresentation  of  the  plaintiff. 

Third,  to  the  residue  of  the  declaration. — Never  indebted. 

Fourth,  to  the  whole  declaration.— Payment. 

Sixth,  to  the  whole  declaration. — For  a  defence  on  equi- 
table grounds,  that  before  and  at  the  time  of  the  making  of 
the  said  agreement  the  plaintiff  had  been  and  was  employed 
to  sell  the  said  bark  for  and  as  the  agent  of  Sir  James 
Campbell,  and  on  his  behalf,  at  and  for  the  prices  which 
had  been  paid  in  the  preceding  year,  that  is  to  say^  in  the 
year  1856,  for  bark  of  the  same  kind,  together  with  an 
additional  sum  equal  to  the  expenses  of  carting  and  ricking 
the  said  bark  in  the  then  present  year;  and  it  had  been 
agreed  by  and  between  the  plaintiff,  as  such  agent,  and  the 
defendants,  that  the  said  bark  should  be  sold  to  them  at  and 
for  the  said  prices  so  paid  for  the  same  in  the  said  preceding 
year,  together  with  a  sum  equal  to  the  expenses  of  carting 
and  ricking  the  same  in  the  then  present  year ;  and  the 
plaintiff  then  represented  to  the  defendants  that  the  said 
expenses  of  carting  and  ricking  the  same  coidd  not  then  be 
correctly  ascertained,  but  that  the  said  expenses,  added  to 
the  said  prices,  averaged  between  5L  and  6/L  for  each  and 
every  ton  of  the  said  bark ;   and'  the  defendants  say  that 
upon  such  representation  of  the  plaintiff,  and  at  his  request, 
and  upon  his  agreeing  with  the  defendants  that  they  should 
be  liable  to  pay  only  such  prices,  together  with  such  expenses 
when  they  were  ascertained,  they  the  defendants  were  in- 


TRINITT  TBEir,   26   YICT.  229 

daced  to  and  did  make  the  said  agreement  with  the  plaintiff 
in  the  said  first  count  mentioned,  and  they  were  then 
requested  by  the  plaintiff  to  pay  the  said  prices  and  expenses 
to  the  said  Sir  James  Campbell ;  and  the  defendants  (brther 
say  that,  after  the  making  of  the  said  agreement,  they  dis- 
covered and  ascertained,  as  the  fiict  was,  that  the  said 
expenses,  added  to  the  said  prices  of  the  said  baik,  averaged 
and  amounted  to  much  less  than  6/.  per  ton,  ihat  is  to  say, 
averaged  and  amounted  to  only  5/*  2$.  per  ton,  and  that 
they  before  the  commencement  of  ihis  action  paid  to  the 
said  Sir  James  Campbell  [who  then  had  notice  of  the  pre- 
mises (a)]  the  whole  amount  due  for  the  said  bark  at  the 
said  prices,  together  with  the  said  expenses  so  ascertained 
as  aforesaid,  and  the  said  Sir  James  Campbell  [having  such 
notice  of  the  premises  as  aforesaid]  accepted  the  same  in 
full  discharge  and  satisfaction  of  the  same,  and  of  all  liability 
of  the  defendants  for  and  in  respect  of  the  said  bark  and  of 
the  said  expenses,  and  of  the  agreement  in  the  declaration 
mentioned ;  and  that  the  said  payment  was  made  by  two 
cheques  or  orders  on  certain  bankers  for  payment  of  the 
said  amount,  payable  to  the  said  Sir  James  Campbell  or 
order,  of  all  which  premises  the  plaintiff  had  notice  before 
the  commencement  of  this  action.  The  plea  then  alleged 
that  the  goods  bai^ined  and  sold  in  the  second  count  of 
the  declaration  mentioned  were  the  bark  sold  as  aforesaid 
tipon  the  terms  and  under  the  circumstances  aforesaid,  and 
paid  for  as  aforesaid,  and  that  the  accounts  in  the  said  third 
count  mentioned  were  stated  of  and  concerning  the  said 
hark  so  bought  and  paid  for  as  aforesaid,  and  not  otherwise. 

Issue  on  the  pleas. 

Demurrer  to  the  sixth  plea,  and  joinder  therein. 

llie  issues  of  fact  came  on  for  trial,  before  Bt/les^  J.,  at  the 

(p)  After  argnment  upon  demurrer,  the  plea  was  amended  by 
inserting  the  parts  within  brackets :  postf  p.  236. 
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1863.  Gloucester  Summer  Assizes,  1860,  when  the  pla'mtiff  proved 
a  written  agreement  between  him  and  the  defendant,  in  the 
terms  stated  in  the  declaration.  The  defendant's  counsel 
was  about  to  cross-examine  him  for  the  purpose  of  shewing 
that  it  was  never  intended  that  the  agreement  should  operate 
as  a  contract  between  the  plaintiff  and  the  defendant,  when 
the  plaintiff's  counsel  objected  that  evidence  was  inadmis- 
sible to  contradict  the  written  agreement.  The  learned 
Judge  (after  consulting  HiUf  J.,)  ruled  that  parol  evidence 
could  not  be  received  in  equity  any  more  than  in  law  to 
contradict  a  cotemporaneous  written  contract,  and  under  his 
lordship's  direction  a  verdict  was  entered  for  the  plaintiff. 

In  the  following  Term  a  rule  was  obtained  for  a  new  trial 
on  the  ground  of  the  improper  rejection  of  the  evidence ; 
against  which 

Phipson  (Piffott,  Serjt.,  snA  J.J, Powell  with  him)  shewed 
cause,  and  also  argued  in  support  of  the  demurrer  (a). — 
The  question  raised  at  the  trial  is  substantially  the  same  as 
that  raised  by  the  demurrer  to  the  sixth  plea.  That  plea  is 
bad,  because  it  seeks  to  vary  the  contract  set  out  in  the  de- 
claration by  alleging  another  and  a  different  contract  not  in 
writing.  The  contract  declared  on  is  definite  and  precise 
as  to  the  amount  per  ton  to  be  paid  for  the  bark,  and  also 
as  to  the  time  of  payment ;  but  the  plea  alleges  a  contract 
to  pay  a  less  amount  per  ton,  including  the  expense  of 
carting  and  ricking.  It  contains  no  allegation  of  fraud  or 
misrepresentation  on  the  part  of  the  plaintiff.  The  gist  of 
the  plea  is  the  alleged  cotemporaneous  parol  agreement,  and 
at  law  it  is  clear  that,  in  the  absence  of  fraud,  such  an  agree- 
ment is  inadmissible  to  contradict  a  written  contract.  Then 
is  there  a  different  rule  in  equity  ?    In  Sugden's  Vendors 

(a)  January  30,  1861.    Before      before  Pollock,  C.  B.,  MarHn,  B., 
Bramwelly  B.,  ChanneU,  B ,  and      BramweU,  B.,  and  Wilis^  B. 
Wilde,  B.;  and  April  22,  1861, 


and  PibiLmm,  p.  IS9, 14tli  cd^  it  b  sud  >-«  The  rc^  of 
^▼Kleooe  are  oMwtsallv  tke  flane  m  Coaxu  of  Imw  and 
cqoitT.  Fntd  ciideDOc,  viudi  goes  sobstantallT  to  ahcr  a 
^■Titten  i^jgHUfnt.  cannot  be  recehcd  in  a  Court  of  eqnitr 
aoT  more  tbm  in  a  Covt  of  law.  Therefore  tbe  [U^.iiff 
cuuioc  abcw  that  it  was  agreed  by  parol  that  p&it  of  tbe 
esuie  shoold  iM>r  be  cooreredL  Xcidier  can  it  be  proved 
bj  parol  eridence  that  an  agreexnent  to  sell  to  two  jvsntlv 
▼as  reaDj  a  contract  with  one  onl j,  and  the  oibcr  was  to 
hire  a  secnrity  for  the  money  he  migbt  adranoe,  ibr  that 
would  contradict  tke  written  agreemenu*  The  learned 
author  then  proceeds  to  nodce  the  cases  in  which  a  Couit 
of  eqoity  will  interfere;  aiMl  at  page  160  says  that»  although 
equity  cannot  enfiiroe  an  agyectncnt  with  a  parol  Tariatioa 
00  the  ground  of  mistake  or  surprise,  ''yet  when  it  is  called 
upon  to  exercise  its  pecoliar  jurisdiction  by  decreeing  a 
specific  peifcrmance,  Ae  party  to  be  ekarped  is  to  be  let  in 
to  shew  that,  under  the  drcamstancea^  the  plaintiff  is  not 
entitled  to  have  the  i^reement  specifically  perfonoied.  Col- 
lateral circnmstances  may  be  proved  by  parol  as  a  defence ; 
for  esample,  duress  at  law,  fraud  and  circumTention  in 
equity;  for  although  this  affects  the  agreement  it  does  not 
▼aiy  it.*  [  ChameU,  B. — In  Pcoky  v,  Harradme  (a)  it  was 
assumed  that  the  rule  was  the  same  at  law  and  in  equity ; 
and  the  plea  did  not  set  up  a  contract  between  the  creditor 
and  the  surety  different  fitim  that  apparent  on  the  written 
contract,  but  disclosed  an  equity  arising  from  the  relation^ 
ship  of  principal  and  surety  inter  se,  known  to  the  ere* 
ditor.]  The  distinction  between  the  admission  of  parol 
evidence  to  support,  or  resist,  the  specific  performance  of  a 
contract  is  pointed  out  by  Sir  7.  Plumer^  M.R.,  in  Clowes 
▼.  HiggijiMon  (&).     In  Croome  ▼•  Lediard  (c),  SivJohn  Leach, 

(a)  7  £.  &  B.  431.  (5)  1  Yes.  &  B.  524.  526. 

(c)  2  Myl.  &  K.  251 
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ISeS.        V.C,  held  that,  although  parol  evidence  of  matter  collateral 
to  the  contract  might  be  received,  evidence  of  matter  dehors 
was  inadmissible  to  alter  the  terms  and  substance  of  the 
contract.     Myen  v.  Waison  {a)  and  Martin  v.  Py croft  (ft) 
are  also  authorities  that  where  there  is  no  fraud  or  mistake, 
a  written  agreement  is  binding  in  equity  as  well  as  at  law, 
although  accompanied  by  some  additional  provision  verbally 
agreed  to.     [Bramwell,  B.— Is  not  the  plaintiff  in  this 
dilemma  ?    If  a  writing  is  necessary  to  make  the  plea  good, 
must  it  not  be  read  as  alleging  an  agreement  in  writing. 
If  a  writing  is  not  necessary,  the  learned  Judge  was  wrong 
in  stopping  the  case,  for  tjie  plea  might  have  been  proved. 
Therefore  the  plaintiff  cannot  succeed  both  on  the  rule  and 
the  demurrer.]     If  the  plea  be  construed  as  alleging  an 
agreement  in  writing  it  is  incapable  of  proof.     If  it  alleges 
a  parol  agreement  evidence  was  not  admissible  in  support 
of  it     [BramweU^  B.— Is  not  the  essence  of  the  plea  this  ? 
The  defendants  say : — "  Neither  you  nor  I  know  what  will 
be  the  expense  of  carting  and  ricking  the  bark  in  the 
present  year,  but  we  know  the  price  paud  for  bark  last 
year,  and   to  that  we  will  add   the  expense  of  carting 
and  ricking  whatever  it  may  be.**    Then  the  defendants 
afterwards  discovered  that  the  expenses  added  to  the  price 
of  the  bark  amounted  to  less  than  6/.  per  ton,  that  is  to  say, 
6/.  2s.  per  ton,  which  they  paid  the  plaintiff.]— The  plea  is 
also  bad  on  another  ground.     The  first  count  of  the  decla- 
ration alleges  that  the  defendant  had  the  benefit  and  posses- 
sion  of  the  bark ;  and  the  plea  is  pleaded  not  only  to  that 
count  but  to  the  count  for  goods  bargained  and  sold.    But 
if  the  defendant  has  kept  the  goods,  the  plea  is  no  answer 
to  the  latter  count 

Macnamara  (Huddleston  and  Bathurst  with  him),  in  sap- 
port  of  the  plea  and  the  rule. — ^The  plea  affords  a  good 
(a)  1  Sim.,  N.  S.  523.  629.  (h)  2  De  Gex,  M.  &  Q.  785. 


eqoitaUe  defence  to  the  action.    It  in  effect  states^  that  the 
plaintiff  had  a  limited  aothority,  as  agent,  to  sell  the  bark 
for  his  principal  at  the  price  paid  in  the  preceding  year  for 
haik  of  the  same  kind,  with  the  addition  of  the  expense  of 
carting  and  ridung  the  bark  in  the  present  year:  that  the 
defendants  afterwards  ascertained  that  such  price,  together 
with  the  expenses,  amoanted  to  a  sum  less  than  that  claimed 
by  the  plaintifl^  and  which  the  defendants  pud  to  the  prin- 
cipal in  satis&ction  and  discharge  of  the  agreement  men- 
tioned  in  the  declaration*     [^ffilde,  B. — ^In  order  to  set  up 
a  payment  to  the  principal,  ought  not  the  plea  to  have 
allied  that  he  had  notice  of  what  his  agent  did  P]    That 
most  be  assumed.   In  Fiizherbert  ▼•  Mather  (a),  Athursif  J^ 
said : — <*  On  general  principles  of  policy  the  act  of  the  agent 
oug^t  to  bind  the  principal,  because  it  must  be  taken  for 
granted  that  the  principal  knows  whatever  the  agent  knows." 
There  was,  therefore,  constructive  notice  to  the  principal : 
^m  ▼•  Mill  {b).    After  the  intervention  of  his  principal, 
the  right  of  the  plaintiff  to  sue  was  gone :  Coppin  v.  fFo/- 
kar{e);  Sadler  v.  Leigh  (d).     [Martin^  B« — Can  the  pay- 
ment of  a  smaller  sum  operate  as  a  satisfaction  of  a  greater 
when  paid  to  the  principal  any  more  than  it  does  when 
paid  to  the  agent  ?]     The  doctrine  laid  down  in  Cumber  v. 
fFane  (e)  does  not  apply,  for  the  amount  paid  to  the  princi- 
pal was  all  that  the  agent  was  authorized  to  receive ;  and 
whether  paid  or  not,  the  intervention  of  the  principal  put 
an  end  to  the  agent's  authority.     [^Martin,  B. — That  aigu- 
ment  would  tend  to  shew  that  the  contract  declared  on  was 
rescinded,  but  the  plea  does  not  amount  to  that]    It  is  not 
pleaded  as  a  rescission  of  the  contract,  but  as  a  disaffirmance 
by  a  principal  of  a  contract  made  by  his  agent  in  excess  of 

(a)  I  T.  R.  12.  (d)  4  Camp.  195. 

Ih)  18  Yes.  120.  («)  1  Sir.  426;  1  Smith's  Lead. 

(c)  7  Taunt.  237.  Cas.  288. 
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authority.    [W7/A,  B.— Then  ought  it  not  to  shew  that  the 
principal  had  knowledge  of  the  contract  ?     No  doubt,  for 
certain  purposes,  knowledge  by  the  principal  is  presumed, 
but  does  that  apply  to  a  case  of  this  kind?]    As  against  the 
agent,  it  must  be  presumed  that  the  contract  made  by  him 
was  known  to  his  principal ;   but  if  not,  the  absence  of 
knowledge  should  have  been  replied.     In  equity  parol  evi- 
dence is  admissible  to  shew  that  a  written  agreement  docs 
not  contain  the   real   contract   between   the   parties.     In 
Clarke  v.  Grant  {a),  the  Court  refused  to  decree  specific 
performance  of  a  written  agreement  which  was  varied  by  a 
cotemporaneous  parol  agreement.     Sir  W.  Grants  M.  R.> 
there  said : — "  It  would  be  against  equity,  and  a  fraud  on 
the  defendant,  to  insist  upon  his  performance  of  an  agree- 
ment, which  he  only  signed  on  the  faith  of  an  alteration 
being  made  in  one  of  its  terms.     It  has  been  ruled,  that 
it  is  not  open  to  a  plaintiff  to  supply  or  correct  a  terra 
of  a  written  agreement  by  parol ;   but  it  has  never  been 
determined  that  a  defendant  cannot  set  up  a  parol  engage- 
ment in  opposition  to  a  party,  who,  having  entered  into  it 
seeks  to  have  a  written  agreement  specifically  performed  in- 
dependently of  it"     In  Sugden's  Vend,  and  Purch.  p.  161, 
14th  ed.,  it  is  said : — "  It  is  not  necessary,  in  order  to  render 
the  evidence  admissible,  that  its  object  should  be  to  shew 
fraud,  mistake,  or  surprise,  collateral  to  or  independent  of 
the  written  contract,  although  that  usually  is  its  tendency; 
but  the  evidence  is  admissible  where,  by  way  of  defence, 
the  object  is  to  get  rid  of  the  contract  by  shewing  that  it  is 
not  the  contract  really  entered  into  by  the  parties,  although 
where,  even  as  a  defence,  the  evidence  is  used  to  shew  that 
the  terras  of  the  contract  are  not  the  real  ones,  the  evidence, 
when  admitted,  must  be  very  powerful  to  induce  the  Court 
to  believe  that  the  terms  expressed  are  not  the  real  ones." 

(a)  14  Ves.  519.  524. 
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Pooky  ▼.  HoTTodme  (a)  is  an  aothoritj  that  although  a 
written  contract  cannot  be  varied  by  parol,  evidence  is 
admisrible  to  shew  that  it  would  be  inequitable  to  enforce 
it«  That  decision  was  recognised  and  adopted  by  this  Court 
in  Taylor  v.  Burgess  (&)»  and  approved  of  by  the  Exchequer 
Chamber  in  Grtnumgh  v.  M^CkUand  {c\  In  Wood  v. 
Dwarris  (d)  a  replication  was  held  good  which  stated  facts 
shewing  that  the  defence  was  inequitable  {e).  There  are 
also  numerous  authorities  in  equity  which  support  the  pro- 
po6iti(»i  contended  for:  Rawlms  y.  Hlckham(J');  Lincoln 
V.  Wright  {g)i  Davis  v.  Symands{h)\  Winch  v.  f Finches^ 
ter{i);  Buxton  v.  Uster  (A);  The  Marquis  of  Townsend  v. 
SUmgroom  (/);  Pember  v.  Mathers  (m). 

Phipsan  replied. 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  ought 
to  be  a  new  triaL 

We  are  also  of  opinion  that  the  defendants  arc  entitled  to 
judgment  on  the  demurrer,  if  the  plea  can  be  read  as  dis- 
closing that  the  principal  had  knowledge  of  the  terms  of 
the  contract  made  by  the  plaintiff,  his  agent,  with  the 
defendant.  Upon  that  point  my  brother  Martin  is  not 
satisfied.  I  think,  however,  that  it  must  be  assumed  that 
the  principal  and  agent  were  in  communication  with  each 
other;  and  that  after  the  principal  intervened  and  accepted 
the  money  paid  to  him  in  satisfaction  of  his  claim,  the 
agent  has  no  right  to  say  that  his  princip^il  had  no  know- 

(a)  7  E.  &  B.  431.  {g)  4  De  Gex  &  J.  16. 

{h)  5  H.  &  N.  1.  (A)  1  Cox  Ch.  Cas.  402. 

(c)  2  £.  &  £.  429.  (0  1  Ves.  &  B.  375. 

id)  11  Exch.  493.  (*)  3  Atk.  383. 

(e)  See  Preface  to  11  Hare,  (0  6  Ves.  328. 

pp.  XTiii.  xix.  (m)  1  Bro.  C.  C.  52. 

(/>  3  De  Gtx  &  J.  304. 
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1863.       ledge  of  the  contract ;  and  even  if  be  had  not,  it  seems  to 
me  that  the  want  of  notice  ought  to  be  replied. 

Martin,  B. — In  roy  opinion  the  plea  is  defective.  There 
is  nothing  on  the  face  of  it  to  shew  that,  at  the  time  the 
money  was  paid  to  the  principal,  he  had  any  knowledge  of 
the  contract  alleged  in  the  plea  to  have  been  made  by  his 
agent ;  and  there  could  be  no  satisfaction  of  that  contract 
unless  he  knew  of  it, 

Bramwell,  B. — Although  I  am  disposed  to  think  the 
plea  good  as  it  stands,  I  express  that  opinion  with  some 
hesitation. 

WiLpE,  B. — ^The  safest  course  will  be  to  amend. 

Rule  absolute  for  a  new  trial ;  with 
liberty  to  amend  the  plea. 
The  plea  was  subsequently  amended  by  inserting  the 
words  within  brackets,  ante^  p.  229. 


The  issues  were  then  tried,  before  Hill,  J.,  at  the  Glou- 
cester Summer  Assizes,  1861,  when  a  verdict  was  entered 
for  the  plaintiff  for  the  damages  in  the  declaration  subject 
to  a  special  case,  to  be  stated  by  an  arbitrator,  which  was 
subsequently  stated  (so  far  as  material)  as  follows : — 

1.  The  evidence  was  very  conflicting  on  several  material 
points,  which  has  occasioned  great  diflScuIty  in  coming  to  a 
conclu9ion,  but  I  find  the  following  facts. . 

2.  The  plaintiff  was  a  bark  and  timber  dealer  and 
commission  agent  at  Lydney  in  Gloucestershire,  and  the 
defendants  carried  on  businete  as  millers  and  comfiu^tors  in 
the  city  of  Gloucester,  and  occasionally  purchased  timber 
and  bark. 
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3.  In  the  earlj  part  of  1857^  Sir  James  Campbell,  Bart., 
was  depoQr  siurejor  of  the  forest  of  Dean,  in  the  county 
of  Gloucester,  and  as  such  had  a  quantity  of  bark  in  various 
parts  of  the  forest  not  harvested  or  stacked,  amounting  to 
about  930  tons,  for  sale  on  behalf  of  the  Crown. 

4.  About  the  month  of  May,  1857,  the  plaintiff  was 
aathorixed  by  Sir  James  Campbell  to  dispose  of  the  bark, 
as  ag^nt  for  the  Crown,  selling  it  at  the  then  last  year's 
prices  of  bark,  adding  the  expenses  of  harvesting  and  4^k- 
ing  the  bark,  and  receiving  from  the  Crown  5  per  cent,  on 
the  price  as  a  commission  for  selling.     Afterwards,  and 
before  the  2l8t  of  July,  1857,  by  verbal  arrangement  be- 
tween Sir  James  Campbell  and  the  plaintiff,  the  plaintiff 
became  the  purchaser  of  the  bark  on  his  own  account  at 
the  last  year's  prices :  the  harvesting  and  stacking  of  the 
bark  to  be  at  the  plaintiff's  expense,  and  the  plaintiff  to  be 
aUowed  a  discount  on  the  price,  if  paid  in  ready  money,  and 
the  price  to  be  wholly  paid  before  removal  of  the  bark  by 
the  plaintiff.   The  plaintiff  expected  also,  though  it  was  not 
proved  to  be  part  of  the  contract,  that  he  should  be  allowed 
under  the  name  of  discount,  and  in  addition  to  the  discount 
br  ready  money,  a  sum  equal  to  the  commission  to  which 
be  would  have  been  entitled  if  he  had  sold  as  agent     The 
plaintiff  took  possession  of  the  bark,  and  it  was  harvested 
and  stacked  before  the  21st  of  July,  1857. 

6.  On  the  2l8t  July,  1857,  the  plaintiff,  after  previous 
communications  with  the  defendants  on  the  subject  of  the 
bark,  represented  to  them  that  he  was  employed  by  Sir 
James  Campbell  to  sell  the  bark  on  behalf  of  the  Crown, 
at  the  last  year's  prices,  adding  the  expenses  of  carting  and 
ricking  the  bark,  and  that  he  did  not  then  know  the  amount 
of  such  expenses,  but  that  they  would  not  together  with  the 
said  prices  exceed  51, 5s.  per  ton,  and  that  Sir  James  Camp- 
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bell  would  send  the  defendants  a  correct  invoice  of  the  bark 
with  the  amount  of  such  prices  and  expenses.  The  plaintiff 
offered  the  bark  to  the  defendants  on  those  terms^  and 
requested  them  to  sign  a  bought  note  stating  the  nominal 
price  at  6/.  per  ton  with  a  discount  of  not  less  than  2L  per 
cent.^  and  stated  to  the  defendants  that  they  should  not  be 
called  upon  to  pay  more  than  the  actual  amount  of  such 
prices  and  expenses,  and  that  they  would  not  be  incurring 
any  risk  by  signing  such  note,  as  they  were  dealing  with  the 
Crown  and  not  with  a  private  individual. 

6.  The  defendants  thereupon,  and  on  the  faith  of  such 
representations  and  statements,  and  in  pursuance  of  the 
said  request,  agreed  to  buy  the  bark  from  the  plaintiff  as 
agent  of  the  Crown  on  the  said  terms,  and  signed  a  bought 
note  of  which  the  following  is  a  copy : — 

'*  Gloucester,  July  21st,  1857. 

**  Bought  of  Mr.  Rogers  the  entire  of  the  bark  harvested 
in  good  merchantable  condition,  now  ricked  in  Dean  Forest, 
as  and  where  it  now  stands,  at  6/.  per  ton,  forest  weight  of 
20  cwt.  per  ton :  20  per  cent  deposit  to  be  paid  in  cash  on 
Saturday,  July  25/57,  and  the  remaining  cash  (purchase 
money)  to  be  paid  within  fourteen  days  from  that  date. 
We  to  be  allowed  a  discount  of  not  less  than  2  per  cent  on 
the  purchase  money." 

(The  note  then  described  the  situation  of  the  bark  ricks.) 

(Signed)    « J.  &  J.  Hadley." 

The  plaintiff  at  the  same  time  signed  a  sale  note  in 
corresponding  terms. 

The  plaintifis  at  the  same  interview  requested  the  defend- 
ants to  pay  the  deposit  into  the  bank  at  Newnham  in 
Gloucestershire  to  the  credit  of  Sir  James  Campbell. 

7.  A  few  days  after  the  plaintiff  sent  to  the  defendants 
an  invoice  of  the  bark,  of  which  the  following  is  a  copy :— 


TEntmr  tkbm,  s«  tict. 

Measn.  J.  &  J.  Hadlej. 

To  Wmiam  Rogers,  Dr. 


Jnlj  21. 

To  930     13  forest  bark. 

Crown  weight  at  120/     ....    3533  18    0 

Fajment. 
July  i5.->Depool    .    £1116  15    «. 
Avg.  3. — ^BaUnoe  ia  caah. 

And  by  the  letter  enelosiog  soch  uiToiee  the  plaintifF  in- 
fonned  the  defendants  that  he  was  about  to  go  to  Denmark, 
and  again  requested  them  to  pay  the  deposit  upon  the  bark 
to  the  account  of  Sir  James  Campbell  at  the  bankers  of  the 
latter  at  Newnhara. 

9.  The  defendants  accordingly,  on  the  25th  of  July, 
sent  to  the  said  bank  their  cheque,  payable  to  Sir  James 
Campbell  or  order,  for  1094il  lit.  Idl,  being  the  amount  of 
the  deposit,  less  2  per  cent,  upon  the  deposit,  and  they 
informed  the  plaintiff  thereof  by  the  following  letter: — 

^  William  Rogers,  Esquire, 

^  Lydney.  **  City  Flour  Mills,  Gloucester, 

*Dear  Sir.  '*  July,  25/57. 

**  We  are  sorry  that  we  are  unable  to  attend  to  your 
request  of  yesterday  in  consequence  of  being  from  home, 
but  we  have  by  this  post  in  conformity  with  your  wish  and 
direction  sent  our  cheque  (value  1094/.  lis.  Id.)  amount  of 
deposit  at  20  per  cent.,  payable  to  Sir  James  Campbell, 
Bart,  or  order,  at  the  Gloucestershire  Banking  Company, 
Newnham.  Please  sec  that  we  have  acknowledgment  and 
receipt  for  the  same.  **  Dear  Sir,  yours  truly, 

«  J.  &  J.  Hadley.'' 

*'  We  have  deducted  discount  2  per  cent  from  the  full 
amount'* 

9.  On  the  3rd  of  August,  1857,  the  defendant  Joseph 
I^eonard  Hadley  met  Sir  James  "Campbell  by  appointment. 

10.  Between  the  21st  of  July  and  the  3rd  of  August 
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commuDicatioDS  had  passed  between  the  plaiotiff  and  the 
defendants  in  which  the  plaintiff  had  treated  the  sale  of  the 
bark  as  a  sale  made  b;  htm  as  a  principal  and  at  the  actual 
price  of  6t.  per  ton.  And  at  the  sud  meeting  on  the  3rd 
of  August  between  the  defendant,  Joseph  Leonard  Hadley, 
and  Sir  James  Campbell,  the  said  dcfeodant  told  Sir  James 
Campbell  tbat  the  sale  was  made  b;  the  plaintiff  as  agent 
for  the  Crown,  and  that  the  price  inserted  in  the  bought 
and  sold  notes  was  a  nominal  price  only,  and  that  bj  the 
real  arrangement  the  defendants  were  to  pa;  only  the  last 
year's  prices  and  the  expenses  of  carting  and  ricking. 

11.  At  the  said  meeting  and  before  the  payment  herein- 
after mentioned  Sir  James  Campbell  informed  the  said 
defendant  tbat  the  price  of  the  bark  at  the  last  year's  prices 
was  4270L  12m.  lOd.,  and  that  the  expenses  of  caning  and 
ricking  the  said  bark  were  490^  14<.  5d.,  and  handed  to 
him  a  memorandum  shewing  the  said  amounts,  of  which 
memorandum  and  the  receipt  by  Sir  James  Campbell, 
hereinaf\er  mentioned,  the  following  is  a  copy : — 
De^a  FomuT. 

Ton*.    CtHt,    ()n. 


8e.B«lBy     .      Bfi 

8 

0  .  .  0  9iy8 

.    437    6    0 

Other  p«t>    .     190 

10 

0  .  .      sa/ 

.    847  17    6 

Coppice  buk      372 

e 

0  .  .        S4/2 

.  1752  18    3 

HlOBllBADOW   WOOM. 

Timber  baik  .     187 

15 

2  .  .        9£l/ 

.    873    3    0 

Coppio.      .    .      76 

13 

3  .  .        95/ 

.    359    D    1 

930 

13 

0 

X^TO  12  10 

J     ».   d. 
4270  12  10 

D^osit    . 

490  U    S 

EipeocM 
by  Newnhiffl  Bank. 

4761  17    3 
27Ui  Joly, 

1857.       1094  11    1  1 

Ang. &d.  X3666  16    2  dittobeuigUIkncediiatomsforbukbllof  IBS 
J&,  CunpML 
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12.  The  defendant,  Joseph  Leonard  Hadley,  afterwards       1868. 
at  the  said  meeting  on  the  3rd  of  Angust,  or  at  a  subsequent      V^^ 
meeting  between  them  on  the  same  day,  pud  to  Sir  James  «• 

'  Campbell  by  cheque  of  the  defendants,  payable  to  order, 

I  the  sum  of  36662. 16«.  id.,  making  with  the  sum  previously 

paid  47612.  17i.  Zd.    Sir  James  Campbell  thereupon  wrote 

and  signed   the  acknowledgment   appearing  on  the  said 

memorandum  of  the  payments  of  the  said  two  sums. 

13.  The  said  sum  of  4907. 14«.  5d.  was,  in  fact,  the  whole 
amount  of  expenses  of  carting  and  ricking  paid  by  Sir 
James  Campbell,  and  the  defendants,  at  the  time  of  the  said 
payments  by  the  said  Joseph  Leonard  Hadley,  had  not  been 
infimned  of  the  further  expenses  to  the  amount  of  22/.  10«., 
lOt.  and  12i.  Id.  hereinafter  mentioned,  and  at  the  said 
time  the  defendant  Joseph  Leonard  Hadley  believed  in 
consequence  of  the  information  received  by  him  as  aforesaid 
from  Sir  James  Campbell  at  the  said  meeting,  that  the  said 
sum  included  all  expenses  of  carting  and  ricking,  and  that 
the  defendants  would  haye  nothing  more  to  pay  for  the 
bark  or  expenses. 

14.  There  were,  in  fiurt,  some  other  expenses  of  carting 
and  ricking  not  included  in  the  said  sum  of  490/.  14«.  5dl, 
namely,  222.  10«.,  10#.  and  I2s.  7dl,  being  respectively  ex- 
penses which  the  plaintiff  was  liable  to  bear  under  the 
said  arrangement  between  himself  and  Sir  James  Campbell. 
The  22iL  lOs,  was  for  hire  of  tarpaulings,  and  was  paid  by 
the  plaintiff  after  the  said  3rd  of  August,  nor  did  the  plain- 
tiff or  Sir  James  Campbell  on  the  3rd  of  August  know  the 
amount  payable  for  the  same.    The  other  two  small  sums 
for  hauling  and  carriage  of  the  tarpaulings,  were  paid  by 
the  plaintiff  to  the  haulier  and  carrier  before  the  sidd  3rd 
of  August    It  did  not  appear  that  they  had  ever  come  to 
the  knowledge  of  Sir  James  CampbelL     No  part  of  the  said 
three  sums  of  22/.  10«.,  10«.  and  12«.  7d.  has  been  repaid  to 
the  plaintiff. 
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1868.  15.  The  defendants  after  the  said  3rd  of  August,  1857, 

]^Q^      took  possession  of  the  said  bark,  and  removed  it  from  the 

V.  forest. 

Hadlet. 

16.  The  plaintiflP  still  contending  that  he  actually  sold  as 
a  principal,  and  that  the  price  inserted  in  the  bought  and 
sold  notes  was  the  price  actually  agreed  and  intended  to  be 
paid,  commenced  this  action  for  the  recovery  of  822/.  10«.  9d. 
as  the  difference  between  the  amount  of  the  4761/.  7s.  3d, 
paid  by  the  defendants  and  the  price  of  the  bark  according 
to  the  bought  and  sold  notes. 

17.  It  was  proved  before  me  on  behalf  of  the  defendants, 
that,  after  the  commencement  of  this  action,  interrogatories 
were  administered  in  the  action  by  the  defendants  to  the 
plaintiff,  in  answer  to  one  of  which,  the  plaintiff  stated  that 
he  did  not  claim  anything  for  the  expenses  of  carting  and 
ricking,  but  that  he  claimed  822/.  lOs.  9d.  as  the  difference 
as  aforesaid.  The  plaintiff  did  not  in  the  answer  to  the  said 
interrogatories,  allege  that  he  had  not  been  paid  expenses 
not  included  in  the  said  490/.  14&  5d. 

18.  It  has  been  arranged  between  the  parties  that  the 
statement  of  this  case  is  to  be  without  prejudice  to  the 
right  of  the  plaintiff  to  contend  that  oral  evidence  is  not 
admissible  to  vary  the  terms  or  effect  of  the  bought  and  sold 
notes  on  the  21st  of  July,  1857,  and  if  the  Court  shall  be 
of  that  opinion,  the  statement  in  this  case  of  what  passed  on 
the  occasion  when  the  notes  were  signed,  is,  so  far  as  the 
same  shall  be  held  inadmissible,  to  be  considered  as  struck 
out  of  the  case. 

19.  It  has  also  been  agreed  that  the  statement  of  this  case 
is  to  be  without  prejudice  to  the  right  of  the  defendants  to 
contend  that  the  weight  of  the  bark  delivered  to  them  was 
less  than  930  tons  13  cwt.,  the  quantity  on  which  the 
plaintiff's  claim  is  calculated,  and  that  if,  in  the  opinion  of 
the  Court,  it  be  material  for  any  purpose  to  ascertain  the 
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tctoal  weighty  the  same  shall  be  ascertained  (in  default  of       1883. 
ifgreement  between  the  parties)  by  further  inquiry  before       »^^^ 
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Hie  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiflPis  entitled  to  recover? 

Pigott^  Seijt  {J.  J.  Powell  with  him),  argued  for  the 
pluntiff  (June  3,  4). — Rrst,   the  contract  was  contained 
in  the  bought  note,  and  parol  evidence  was  inadmissible  to 
vary  it.    Secondly,  there  was  no  misrepresentation  or  fraud 
on  the  part  of  the  plaintiflP  which  precludes  him  from  re- 
covering.    The  invoice  gave  the  defendants  notice,  before 
tbeir  position  was  altered  by  payment  of  the  deposit,  that 
the  plaintiff  was  the  principal^  and  that  he  was*  seeking 
to  enforce  the  written  contract.    The  defendants  elected, 
notwithstanding,  to  take  to  the  subject-matter  of  the  sale. 
Under  these  circumstances,  the  plaintiff's  misrepresentation 
will  not  deprive  him  of  his  rights  under  the  contract :  Rayner 
^*Grote(a).     Again,  unless  the  contract  itself  was  based  on 
fraad,  the  defendants  had  no  election  to  avoid  it   From  the 
tcts  found  by  the  arbitrator,  no  such  fraud  can  be  inferred. 
To  sue  npon  a  contract  against  good  faith  is  no  fraud  at 
law.    An  equity  may  possibly  exist  to  have  the  contract 
tcfonncd-     It  is  here  attempted,  as  in  Greaves  v.  Ashlin  (J), 
to  vary  a  written  contract  by  parol  evidence.     In  Wake  v. 
Barrop  (c),  Bramwell,  B.,  threw  out  a  suggestion,  which  is 
adverse  to  the  plaintiff,  but  the  decision  in  that  case  pro- 
ceeded upon  the  ground  that  there  was  a  good  equitable 
defence  to  the  action.  [Bramwell^  B. — The  effect  of  my  sug- 
gestion was,  that  the  parties  might  shew  they  did  not  intend 
rewritten  instrument  to  contain  the  terms  of  an  agreement 
l^tween  them.     If,  by  mistake,  the  attesting  witness  to  an 

(a)  15  M.  &  W.  359.  (b)  3  Camp.  425. 

(c)  6  H.  &  N.  768 ;  in  error,  1  H.  &  C.  202. 


9, 

Hadlxt. 
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1863.  agreement  signed  the  agreement,  and  one  of  the  contractin] 
parties  signed  in  the  place  intended  for  the  witness^  could  i 
be  contended  that  the  attesting  witness  was  bound  by  tbi 
agreement  ?]  In  such  a  case  there  is  an  obvious  mistake 
Here,  the  defendants  do  not  contend  that  there  was  no  con 
tract  between  the  parties.  They  seek  to  substitute  fo; 
the  precise  terms  of  a  written  contract  certain  paro 
matter,  as  to  which  the  arbitrator  has  stated  that  there  was 
most  conflicting  evidence.  If  the  defendants*  contention  Ik 
correct,  a  price  was  fixed  by  the  bought  and  sold  notes 
without  any  object  The  plaintiflP  must,  at  all  events, 
recover  the  expenses  which  the  defendants  admit  to  be  un- 
paid.— He  also  referred  to  Bickerton  v.  Burrell  {a)  and 
MdUaJieu  v.  Hodgton  (i). 

Macnamara^  for  the  defendants. — The  plaintiff's  ofiain 
contention  is,  that  his  fraud  has  been  waived  by  the  defend- 
ants' conduct.   The  rule  on  this  subject  to  be  deduced  from 
the  authorities  is,  that  where  a  person  has  been  induced  to 
enter  into  a  contract  by  a  fraudulent  misrepresentation,  and 
afterwards  with  knowledge  of  the  fraud  does  any  act  by 
which  he  evinces  an  intention  to  adopt  the  contract  to  which 
the  fraud  has  conduced,  that  he  cannot  afler  that  repudiate 
the  contract     That  rule  has  no  application  here.    There 
were  two  contracts  in  this  case.     A  real  contract  by  parol, 
a  nominal  contract  in  writing.     [Pollock^  C.  6. — In  strict- 
ness there  is  but  one  contract.     For  some  purpose— pro- 
bably to  comply  with  some  official  requisition — ^it  is  stipu- 
lated that  there  should  be  a  written  document.     IVUie, 
B. — The  written  document  does  not  exclude  the  parol  con- 
tract, unless  it  is  found  by  the  arbitrator  that  the  written 
document  was  intended  to  contain  the  terms  of  the  contract.] 
The  arbitrator's  finding  negatives  such  a  view.   The  defend- 
(a)  5  M.  &  Sel.  383.  (h)  16  Q.  B.  689. 
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ants  hwre  acted  throughoat  in  strict  porsnance  of  their       1868. 
▼erbal  contract  with  the  plaintiff,  who  was  aciingf  as  he      ^^TT^^ 
represented,  as  Sir  James  Campbell's  agent     The  nominal  «• 

coQtract  in  writing  cannot  be  affirmed  by  conduct  which 
clearlj  had  reference  to  the  verbal  contract.  [Bramwett, 
B. — Suppose  that  Sir  James  Campbell  had  had  no  interest 
of  any  kind  in  the  thing  sold?]  The  plaintiff  would  be 
estopped  by  his  representations^m  denying  that  he  entered 
into  the  contract  as  Sir  James  Campbells  agent.  A  false 
representation,  upon  the  faith  of  which  the  defendants  alter 
their  position,  is  as  binding  as  if  the  facts  represented  were 
troe.  Piehard  ▼•  Sean  (a)  and  notes  to  the  Ducheu  of 
KingMiimfs  Case(b). 

The  defendant's  position  was  altered  by  payment  of  the 
deposit,  before  they  had  notice,  that  the  plaindff  was  seek- 
ing to  enforce  the  nominal  contract.     No  such  notice  was 
conveyed  by  the  invoice,  which  was  merely  a  calculation  of 
the  price  on  the  basis  of  the  bought  and  sold  notes,  the  real 
price  not  being  then  ascertained.    The  object  of  inserting 
the  price  of  6/.  per  ton  in  the  bought  and  sold  notes  was, 
that  it  might  cover  the  real  price,  which  could  not  then  be 
ascertained,  and  stand  as  a  security  for  its  payment     The 
cases  cited  by  the  other  side,  to  shew  that  the  fraud  has  been 
waived,  are  distinguishable  on  the  ground  that  the  conduct 
relied  on,  as  a  waiver  of  the  fraud,  had  reference  to  a 
different  transaction.     Upon  the  argument  of  the  demurrer 
in  this  case,  the  Court  were  unanimously  of  opinion  that 
if,  at  the  time  of  the  settlement  with  Sir  James  Campbell, 
Sir  James  Campbell  knew  of  the  whole  transaction  between 
the  plaintiff   and  the  defendants,  no  action  lay  for  the 
difference  in  price :   Rogers  v.  Hadley  (c).      That  fact  is 
now  found  by  the  special  case.    The  pleas  of  non  assumpsit 

(a)  6  A.  &  E.  469.  (6)  Smith's  Lead.  Gas.  722. 

(c)  Ante^  p.  235. 
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1863.        And  fraud  are  an  answer  to  the  first  count ;  the  plea  of  p&j^ 
*ment,  and  the  equitable  plea  to  the  whole  declaration.    The 
facts  stated  in  the  case  shew  a  fraud  in  equity,  if  nqt  at 
law.     The  equitable  plea  may,  however,  be  supported  as  a 
good  plea  at  law :  Vorky  v.  Barrett  {a).    Lastly,  the  claim 
for  expenses  is  not  maintainable.     The  plaintiff  has  sworn 
in  answer  to  interrogatories  that  he  is  not  suing  for  them. 
They  form  no  part  of  the  price,  and  should  have  been  sued 
for,  if  at  all,  in  a  separate  count.     But  after  a  settlement 
with  the  principal  without  notice  of  any  claim  by  the  agent 
the  agent  cannot  sue  :   Coppin  v.  Walker  (&).    An  unautho- 
rized agent  cannot  be  sued  on  a  contract  which  he   has 
assumed  to  make  merely  as  agent :  Lewis  v.  Nicholson  (c). 
The  converse  proposition  must  also  hold. 

Pigottf  Seijt,  in  reply. — The  estoppel  must  fail.    The  de- 
fendants received  the  invoice  before  their  position  was  altered 
The  invoice  computes  the  sum  to  be  paid  as  a  deposit  by  the 
price  per  ton  in  the  bought  and  sold  notes.   This  was  notice 
that  the  plaintiff  was  not  treating  that  price  as  merely  nomi- 
nal.     [Wilde^  B. — The  real  price  per  ton  was  not  then 
ascertained :  Without  some  ascertained  price,  the  amount 
of  the  deposit  could  not  be  calculate<l.]     After  full  notice 
the  defendants  have  paid  Sir  James  Campbell.     [CAann^ff, 
B.— How  does  that  affirm  the   plaintiff's  claim?]      The 
defendants  have  taken  the  bark.    [Channell,  B. — But  on  the 
terms  of  paying  Sir  James  Campbell.]    They  were  not 
entitled  to  do  so  after  notice.     The  act  is  therefore  an  affir- 
mation of  the  written  contract. — As  to  the  equitable  plea. 
The  averment  that  "the   plaintiff  was  employed  to  sell 
the  bark  as  agent  for  Sir  James  Campbeir  is  disproved. 
\^ChanneUf  B. — Would  it  not  be  sufficient  to  aver,  that  the 

(a)  1  C.  B.,  N.  S.  225.  (b)  7  Taunt  237. 

(c)  18  Q.  B.  503. 
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pluntiff  repmaiUd  be  was  so  employed  ?  ]    Not  if  there  be        i863. 
DO  estoppeL    No  case  bas  carried  tbe  doctrine  of  estoppel 
to  tbe  extent  to  wbicb  it  is  now  sought  to  carry  it — The 
expenses  at  least,  are  recoverable.      [^ChanneU^  B.— Not 
until  they  have  been  ascertained  by  Sir  James  Campbell.] 

Poi«LocK,  C.  6. — We  are  all  of  opinion  that  tbe  de« 
fendants  are  entitled  to  judgment  The  law  is  opposed  to 
fiaod,  and  will  not  allow  the  course  of  justice  to  be  impeded 
by  mles  of  a  technical  character,  when  fraud  is  established. 
There  is  no  more  stringent  maxim,  than  that  no  one  shall 
be  permitted  to  aver  against  a  record;  but,  where  fraud 
can  be  shewn,  this  maxim  does  not  apply. 

The  role  which  applies  to  a  case  simply  of  fraud,  that  is, 
where  a  person  has  hy  fraud  been  induced  to  contract,  is,  that 
be  may  elect  whether  he  will  adopt  the  contract  or  repudiate 
it  I^  with  notice  of  the  fi«ud,  he  adopts  the  contract,  he 
cannot  afterwards  repudiate  it.  But  this  doctrine,  which 
is  undoubtedly  sanctioned  by  authority,  does  not,  in  my 
opinion,  apply  to  the  facts  of  this  case. 

In  the  course  of  the  aigument  it  was  pointed  out  by  my 
brother  fFilde  that  thb  is  not  an  attempt  to  alter  a  written 
contract  by  parol  evidence.  There  was,  in  fact,  only  one 
contract  between  the  parties ;  but,  as  the  exact  price  could 
not  be  ascertained  until  the  account  was  made  up,  the 
defendants  were  requested  by  the  plaintiff  to  sign  a  paper — 
not  as  evidence  of  the  contract  between  the  parties,  but  to 
serve  some  merely  apparent  purpose — probably,  to  comply 
with  some  official  requisition  that  such  a  document  should 
he  filled  up.  Tbe  finding  of  the  arbitrator  is  express,  that 
the  object  was  to  obtain  a  document,  not  to  record  a  con- 
tract There  was,  therefore,  a  real  contract  not  in  writing, 
and  a  paper  prepared  in  order  to  comply  with  some  form, 
which  was  stated  at  the  time  to  contain  a  merely  nominal 

VOL.  U. — 11.  &  c.  8  EXCU. 
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1863.  price.  If  this  were  a  fraud  on  the  plaintiff's  part^  the 
authorities  shew  that  evidence  of  the  fraud  is  as  admissible 
as  evidence  of  duress,  illegality,  or  mistake.  My  brother 
BramweU  during  the  argument  put  the  case  of  the  attesting 
witness  to  an  agreement  signing  the  agreement,  and  the 
contracting  party  signing  in  the  place  intended  for  the 
attesting  witness^  by  mutual  mistake.  Such  a  mistake 
might  undoubtedly  be  explained  by  parol  evidence. 

It  was  next  contended,  that  the  deposit  was  paid  by  the 
defendants  with  knowledge  of  the  plaintiff's  claim.     For 
this  purpose  the  invoice  was  relied  on.     But  the  invoice 
gave  no  more  information  to  the  defendants  than  would 
have  been   conveyed  by  the  production  of  the  original 
document     There  was  nothing  in   the  invoice  to  arouse 
the  defendants'  suspicions  that  they  were  to  be  dealt  with 
as  if  the  real  price  was  6/.  per  ton,  or  the  plaintiff  the  real 
seller.    But  subsequently  to  the  payment  of  the  deposit^ 
the  plaintiff  treated  the  sale   of  the   bark  as  a  sale  by 
himself  as  principal,  at  the  price  of  6h  per  ton.     On  this 
the  defendants*  suspicions  are  aroused,  and  they  communi- 
cate the  whole  affair  to  Sir  James  Campbell.    Sir  James 
Campbell  then  delivers  the  bark  to  them,  as  a  delivery  front 
himself,  receives  the  purchase  money,  and  gives  a  receipt 
in  his  own  name.     The  plaintiff  then  brings  his  action. 
The  defence  set  up  is,  that  the  defendants  made  no  socb 
bargain  with  the  plaintiff  as  is  stated  in  the  declaration. 
The  arbitrator  has  found  this  to  be  true.     There  is  also  a 
plea  of  payment,  and  the  defendants  have,  in  fact,  paid  all  that 
was  due  under  their  real  contract  with  the  plaintiff.    Then 
there  is  an  equitable  plea.     I  think  that  of  that  plea  ^ 
much  was  proved  as  was  necessary  to  constitute  a  defence 
to  the  action.      The  plea  would,  as  my  brother  Channd 
suggested,  have  been  equally  good,  if  it  had  averred  that 
the  plaintiff  represented  that  he  was  Sir  James  Campbells 
agent,  not  that  he  actually  was  so. 


Latdj,  a  daun  is  made  for  certain  ezpenes.  The  answer 
]%  that  the  plaintiff  having  sworn  he  was  not  siring  for  ez- 
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pensea^  cannot  now  claim  them  in  this  action.    But  at  aU      „  «• 
etents  the  datm  could  not  be  maintained  until  Sir  James 
Campbell  had  ascertained  what  the  amount  of  these  ez- 
pottes  wa%  and  it  is  clear  he  had  not  ascertained  it  before 
this  action  was  commenced. 

On  these  grounds  the  defendants  are»  in  my  opinion, 
entitled  to  judgment 

Braxwbli^  B. — ^I  am  of  the  same  opinion.  Where  the 
parties  to  an  agreement  have  professed  to  set  down  their  agree* 
ment  in  writing,  thej  cannot  add  to  it,  or  subtract  from  it,  or 
vaiy  it  in  any  way  by  parol  evidence ;  otherwise  they  would 
defeat  that  which  was  their  primary  intention  in  committing 
it  to  writing.  But  where,  at  the  time  when  a  document,  which 
is  apparently  an  agreement,  was  signed,  the  parties  expressly 
stated,  that  they  did  not  intend  it  to  be  the  record  of  any 
agreement  between  them,  though  this  is  a  conclusion  of  fact 
which  a  jury  should  adopt  with  extreme  reluctance,  the 
parties  would  not  in  such  a  case  be  bound  by  the  document. 
Whether  the  signature  is,  or  is  not,  the  result  of  a  mistake 
is  immaterial.  The  reasoning  proceeds  on  this  ground,  that 
the  parties  never  intended  that  the  document  should  contun 
the  terms  of  an  agreement  between  them.  And  this  view 
18  supported  by  authority.  The  cases  where  deeds  have 
been  delivered  as  escrows  illustrate  the  principle.  In  the 
case  of  i^m  v.  Campbell  (a)  a  document  on  its  face  pur- 
ported to  be  a  perfect  and  complete  agreement,  signed  by 
the  parties,  but  it  was  clearly  proved,  that  the  intention  of 
the  parties  who  signed  was,  that  it  should  not  operate  as  an 
agreement,  unless  A.  approved;  A.  did  not  approve,  and 
the  Court  of  Queen's  Bench  were  of  opinion  that  the  docu- 

(a)  6  £.  &  B.  870. 
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1S63.  ment  was  not  the  record  of  any  agreement  between  the 
parties.  The  only  doubt  which  I  entertain  is,  whether 
that  reasoning  applies  to  the  facts  of  this  case;  for  the 
parties  must  undoubtedly  have  signed  this  paper  for  some 
purpose,  and  there  is  no  statement  in  the  case  that  it  was 
signed  for  any  official  purpose.  The  finding  is,  however, 
express  that  the  real  agreement  between  the  parties  was  a 
different  one.  Upon  the  facts  stated,  1  incline  to  the  opinion 
that  the  written  paper  is  not  binding  on  the  parties,  inas- 
much as  it  is  not  the  memorandum  of  any  agreement 
between  them. 

Secondly,  assuming  this  defence   is  not  available,  tbe 
defendants  are,  at  all  events,  entitled  to  rely  on  the  repre- 
sentation made  by  the  plaintiff  that  he  was  acting  as 
Sir  James  CampbelPs  agent     If  that  representation  bad 
been  true.  Sir  James  Campbell  would  have  had  a  rigbt 
to  intervene  as  principal,  and  settle  with  the  defendants 
on  such  terms  as  he  and  they  might  arrange.      Bat  Sir 
James   Campbell   was  not,   in    fiict,   the   real    principal. 
In  this  view  of  the  case,  the  defendants  can  only  avail 
themselves  of  the  representation  as  an  estoppel.     It  is 
said,  however,   that  because   the  truth   was   told  to  the 
defendants  before  they  took  the  bark,  there  is  no  estoppel 
It  is  argued,  that  they  might  have  avoided  the  contract, 
received   back   their  deposit,  and  maintained  an  action 
for  the  wrongful  or  .fraudulent  statement ;  but  that,  having 
elected  to  take  the  bark,  they  must  pay  the  plaintiff  for  it. 
The  answer  is,  that  the  deposit  had  already  been  paid  on 
the  faith  of  the  plaintiff's  representations,  and  that  no  offer 
was  ever  made  to  return  it.     The  defendants  would  thus  be 
compelled  either  to  maintain  a  cross  action  to  recover  tbe 
deposit,  or  to  take  the  goods  which  they  had  been  induced 
to  purchase  by  an  untrue  representation,  I  purposely  do  not 
say  by  a  *'  fraud,'*  and  pay  upon  the  terms  imposed  by  tbe 
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pnnliM.1^  and  oo  the  frith  of  tbk  m^cjeixfcijock  ;luii  li.i 
thejuiulm  nioBcywcge paid dowii^rnxjckiibepoiv^iaacr^ oft 
Iciming  that  the  aahumed  agent  was  the  real  prind)>al»  ba' 
fcrced  cither  to  pay  the  entire  price,  or  to  nuuntain  a  cixxa 
tction  to  recover  what  he  had  paid  ?  The  condii$ioQ  at 
which  I  arriTe  is^  that  the  defendants^  hara^  acted  on  the 
£uth  of  the  pbdntiflTs  repreaentations*  were  entitled  to  settle 
with  Sir  James  Campbell,  and  conseqnentlj  that  the  plaintiff 
has  no  daim. 

The  defendants  have  also  another  defence*  It  is  clear  to 
mj  mind,  finom  the  statements  in  the  case,  that  the  goods 
were  actually  delivered  to  the  defendants,  not  by  the  plain* 
tiff^  hot  by  Sir  James  Campbell  The  contract  by  which 
^ir  James  Campbell  sold  the  bark  to  the  plaintiff  was  ver- 
bal: there  was  neither  a  payment  nor  a  part  delivery.  There 
is,  therefore,  nothing  toshew  that  it  was  not  competent  for  Sir 
Jaices  Campbell  to  repudiate  that  arrangement,  and  deliver 
the  bark  to  the  defendants.  If  that  be  the  case,  there  has 
been  no  delivery  to  the  defendants  by  the  plaintiff.  It  may 
be  doubtful  however,  how  far  this  would  be  an  available 
answer  to  the  first  count  without  a  plea  denying  the  readi- 
ness and  willingness  to  deliver.     But,  on  the  authority  of 
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1868.  Lamond  ▼.  Davatt  (a),  it  would  be  an  answer  to  the  count 
for  goods  bargained  and  sold,  since  an  action  on  that  count 
was  there  held  not  to  be  maintainable,  where  the  delivery 
of  the  goods  was  taken  out  of  the  plaintiff's  power  bj  reason 
of  a  sulisequent  sale.  But  whatever  may  be  the  value  of 
this  pointy  upon  the  first  and  second  grounds,  which  I  have 
stated,  I  think  the  defendant  is  entitled  to  judgment 

Channell,  B. — After  some  doubt  in  the  course  of  the 
argument,  I  have  come  to  the  conclusion  that  the  defend- 
ants are  entitled  to  judgment ;  bnt  I  am  not  free  from  a 
doubt  as  to  the  particular  issue  on  which  the  judgment 
ought  to  be  entered,  whether  upon  the  issue  raised  by  the 
first  plea.   I  quite  agree  that  where  the  parties  to  an  agree- 
ment sign,  or  otherwise  adopt  a  written  instrument^  which 
they  mean  and  understand  to  be  the  terms  of  the  agreement 
between  them,  they  cannot  alter  those  terms  by  parol  evi- 
dence. On  the  other  hand,  parol  evidence  is  always  admis- 
sible for  the  purpose  of  invalidating  the  agreement  altogether 
on  the  ground  of  firaud.     But  the  facts  stated  in  the  fiflh 
and  sixth  paragraphs  of  this  case  appear  to  me  to  warrant 
the  view  that,  although  the  bought  and  sold  notes  were 
respectively  signed  by  the  parties,  both  parties  understood 
that  the  bought  and  sold  notes  were  not  in  reality  intended 
to  constitute  any  contract.    I  agree  with  my  brother  Bram- 
welly  that  a  Judge  should  be  most  carefiil  to  caution  a  jury 
against  arriving  at  such  a  conclusion  hastily ;  bnt  I  can  see 
no  reason  why  such  a  conclusion  should  not  be  adopted, 
though  a  document  has  been  signed  which  on  its  fiice  pur- 
ports to  be  a  contract,  if  both  parties  understood  that'  the 
document  was  not  a  contract,  and  the  rights  of  third  parties 
have  not  intervened. 

On  the  facts  here  stated,  I  am  of  opinion  that  there 

(a)  9  Q.  B.  1030. 
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was  no  audi  agreement  between  the  plaintiff  and  defend-        1868. 
anta  as  that  declared  on  in  the  first  count.     Mj  brother      ^^^ 
BramweU^  upon  the  aoppoaition  that  this  view  may  not 
be  correct,  haa  proceeded  to  conaider  how  fiur  the  plain- 
tiflF  would  be  entitled  to  recorer,  on  the  ground  that  the 
parties  may  have  meant  this  document  to  be  an   agree- 
ment, and  that  the  defendants  are  estopped  from  aetting 
op  what  both    parties   understood    to    be    ita    meaning. 
I  am  of  opinion  that,  if  the  bought  and  sold  notes  did 
contain  an  agreement  which  was  meant  to  bind  the  parties, 
there  was  each  fraud  in  the  representations  by  which  the 
defendants  were  induced  to  sign  the  bought  note  as  would 
prevent  them  from  being  liable  on  this  document  Upon  this 
bnnch  of  the  caae  the  general  principle  is  not  disputed  on 
the  part  oi  the  plaintiff.    But  the  answer  relied  on  is,  that 
although  there  may  have  been  such  fraud  on  the  part  of 
the  plaintiff  as  would  have  entitled  the  defendants,  if  they 
had  remained  quiescent,  to  treat  this  contract  as  annulled, 
they  have  to  a  certain  extent  acted  upon  it,  and  have, 
by  8o  acting,  estopped  themselves  from  setting  up  its  invali- 
dity.    On  full  consideration  I  am  of  opinion  that  this  aigu- 
ment  ought  not  to  prevail.   The  declaration  is  framed  upon 
the  contract  disclosed  by  the  bought  and  sold  notes.     The 
invoice  delivered  on  the  24th  of  July  does  not  in  terms  give 
any  notice  to  the  defendants  which  differs  from  that  which 
the  bought  and  sold  notes  conveyed,  with  the  exception 
that  it  estimates  the  quantity  of  bark,  which  was  previously 
undefined,  for  the  purpose,  as  I  conceive,  of  ascertaining 
the  amount  of  deposit  to  be  paid.     The  invoice  no  doubt 
debitB  the  defendants  as  the  buyers,  and  as  debtors  to 
the  plaintiff;  but  the  plaintiff's  case  is  not  carried  further 
hy  the  heading  of  the  invoice  than  by  the  language  of  the 
hought  and  sold  notes.    I  think  that  prior  to  the  3rd  of 
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Acigust  nothing  took  place  which  can  be  relied  on  as  notice 
to  the  defendants,  that  the  plaintiff  was  setting  up  the  con- 
tract on  which  he  has  declared     On  the  3rd  of  August  a 
statement  is  made  to  Sir  James  Campbell  by  one  of  the 
defendants  disclosing  the  real  nature  of  the  transaction, 
from  which  it  appears  that  the  defendants  then  had  notice 
that  the  plaintiff  had  assumed  to  be  treated  as  the  principal 
in  the  transaction.  Undoubtedly,  as  against  the  defendants, 
this  statement  would  be  evidence  that  they  then  had  the 
knowledge,  without  which  they  could  not  have  made  this 
communication.   But  the  deposit  had  previously  been  paid; 
and  therefore  it  would  seem  that  no  ai^ument  as  to  the 
adoption  of  the  contract  can  be  founded  on  that  payment. 
There  is  also  another  circumstance  relating  to  the  pay- 
ment of  the  deposit,  which  is  not  immaterial,  as  shewing 
that  it  in  fact  only  carried  out  the  original  arrangement 
between  the  parties.    For  although  this  payment  was  made 
on  the  25th  of  July  in  pursuance  of  the  plaintiff's  letter  of 
the  24th,  yet  at  the  very  outset  of  the  transaction,  when  the 
verbal  arrangement  was  made  on  the  faith  of  which  the 
defendants  signed  the  bought  note,  the  plaintiff  requested 
them  to  pay  the  deposit  into  the  bank  to  the  credit  of  Sir 
James  Campbell.     And  in  the  letter  of  the  24th  of  July 
the  plaintiff  again  repeats  the  same  request    The  payment 
therefore,  though  made  in  pursuance  of  this  letter,  did  no 
more  than  carry  out  the  suggestion  made  at  the  original 
interview. 

The  only  remaining  fact  which  b  relied  on  as  an  adop- 
tion of  the  contract  is,  that  the  defendants  have  had  the 
bark,  and  have  paid  Sir  James  Campbell  for  it  Inde- 
pendently of  the  point  suggested  by  my  brother  BramweU, 
that  the  plaintiff  has  not  delivered  the  bark  himself,  it 
appears  to  me  that  the  defendants  have  obtained  it,  not  as 
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from  the  plaintiff  bat  as  from  Sir  James  Campbell,  whom       IBB&. 
thej  were  entitled  to  treat  as  the  rightful  seller.    Under 
these  circnmstances,  I  am  onable  to  see  either  in  the  receipt 
of  the  bark,  or  in  the  payment  to  Sir  James  Campbell,  any 
adoption  of  that  contract  on  which  the  plaintiff  has  declared. 

The  next  qnestion  is,  whether  the  plaintiff  can  recorer 
the  claim  of  237.  12j;  7dL  expenses,  which  it  is  argued  he 
may  do  opon  the  count  for  goods  bargained  and  sold.  To 
that  aigument  I  cannot  accede.  The  contract  made  by  the 
defendants  was  to  pay  a  sum  made  up  by  taking  a  given 
price  per  ton  and  adding  certain  expenses  when  ascer- 
tained. The  expenses  would,  in  my  opinion,  if  properly 
asoeitained,  form  part  of  the  price.  But  the  mode  by 
which  these  expenses  were  to  be  ascertained  was  by  an 
account  to  be  sent  by  Sir  James  Campbell  to  the  defend- 
ants^ which  had  not  been  done  when  this  action  was 
commenced.  Consequently  these  expenses  were  not  then 
ascertuned  aa  part  of  the  price  so  as  to  constitute  a  debt  in 
respect  of  which  the  plaintiff  could  sue. 

For  these  reasons  I  am  of  opinion  that  the  defendants  are 
entitled  to  judgment,  though  not  without  some  doubt  as  to 
the  particular  issues  on  which  the  judgment  ought  to  be 
entered. 

Wnj>B,  B. — I  am  of  the  same  opinion.  I  have  arrived 
after  some  doubt  at  a  conclusion,  which  to  my  mind  is 
satisfactory,  upon  two  short  grounds. 

The  plaintiff  declares  upon  a  contract,  and  must  prove 
that  such  a  contract  was  made.  For  this  purpose  he  lays 
before  the  Court  two  documents,  the  bought  and  sold  notes 
signed  by  the  parties.  And  no  doubt,  without  expla- 
nation, the  primS  facie  conclusion  would  be  that  these 
documents  contained  a  contract  But  a  document  in  the 
form  of  a  ^bought  and  sold  note**  signed  by  the  parties 
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18  not  necessarily  a  ocyntract.  It  is  alwajs  competent  for 
the  parties  to  adduce  evidence  of  the  circumstances  under 
which  the  docament  was  written.  In  order  to  establish  a 
written  contract  it  is  necessary  to  prove,  not  merely  that 
a  certain  paper  bears  the  signatures  of  the  parties,  but  that 
in  so  signing  they  made  a  contract  The  case  of  Ihftn  v. 
Campbell  (a)  establishes  this  proposition. 

What  then  is  the  evidence  that  the  defendants  made 
such  a  contract  here  ?  The  statement  in  the  case  is,  that 
the  plaintiff  proposed  to  sell  to  the  defendants  certain  bark 
at  a  price  to  be  calculated  from  last  yearns  prices  with  cer- 
tain expenses  added;  and  that  the  defendants  thereupon, 
and  on  the  fiiith  of  the  plaintiff's  representations^  agreed  to 
buy  the  bark  on  these  terms. 

This  is  the  contract  as  stated  by  the  arbitrator,  but  it 
is  not  the  contract  on  which  the  plaintiff  has  declared. 

How  does  the  arbitrator  state  the  circumstances  under 
which  the  bought  note  was  signed?  He  says  that  the 
plaintiff  requested  the  defendants  to  sign  a  bought  note, 
stating  the  nominal  price  at  6/.  per  ton,  and  stated  to  the 
defendants  that  they  should  not  be  called  upon  to  pay  mme 
than  the  actual  amount  of  the  last  year's  prices  and  the 
expenses. 

From  this  statement  of  &ct  the  Court  are  to  conclude 
whether  or  not  the  note  so  signed  was  intended  by  the 
parties  to  constitute  the  memorandum  of  a  contract  between 
them.  It  seems  to  me  to  negative  instead  of  proving  such 
an  intention.  It  states  the  contract  to  be  different  from  the 
note.  The  note  was  not  signed  as  a  memorandum  of  the 
contract,  but  was  to  contain  a  merely  nominal  price.  The 
plaintiff  fails  upon  the  issue  of  non-assumpsiti  and  that  is 
suflScient  to  decide  the  case. 

The  defendants  are  also,  in  my  opinion,  entitled  to  jod^ 

(a)  6  S.  &  B.  370. 
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menl  apon  the  second  iesoe.    If  there  ever  was  mch  a       1663* 
contract  between  the  plaintiff  and  the  deftndants  as  is      ^""""^ 
contaiiied  in  the  bonirht  and  sold  notes,  it  was  aroided      _  •» 
by  the  frandnlent  representations  which  accompanied  it. 
And  this  is  not  denied  on  the  part  of  the  plaintiff.    But 
it  is  said  that  the  defendants  hare  adopted  the  contract 
after  they  were  aware  of  the  fraud.    Fraud  does  not  vitiate 
s  contract  necessarily,  but  at  the  election  of  the  person 
defrauded.    The  defendants  have  it  is  said  elected  to  stand 
by  the  fraudulent  contract,  and,  after  notice  that  the  plaintiff 
claimed  to  treat  the  price  in  the  bought  and  sold  notes  as 
a  real  price,  they  have  adopted  that  view  and  have  acted 
opon  it. 

Now  the  evidence  as  to  this  is  the  statement  in  the  case 
of  what  took  place  at  the  meeting  of  the  Srd  of  August 
between  Sir  James  Campbell  and  one  of  the  defendants, 
which  is  as  follows: — ^<<The  defendant  told  Shr  James 
Campbell  that  the  sale  was  made  by  the  plaintiff  as  agent 
for  the  Crown,  and  that  the  price  inserted  in  the  bought 
and  sold  notes  was  a  nominal  price  only ;  and  that  by  the 
real  arrangement  the  defendants  were  to  pay  only  the  last 
year's  prices,  and  the  expenses  of  carting  and  ricking."  All 
therefore  that  the  defendants  did  on  the  Srd  of  August  was 
to  insist  that  the  contract  was  not  what  appears  by  the 
written  documents,  but  what  the  plaintiff  had  originally 
represented  it.  Not  only  is  there  no  election  to  treat  the 
bought  and  sold  notes  as  the  contract,  but  every  act  of  the 
defendants  manifests  their  determination,  so  far  as  was  in 
their  power,  to  adhere  to  the  original  contract.  Thereupon 
they  take  the  bark  and  pay  for  it.  There  is  nothing  to 
prevent  them  from  setting  up  the  fraud,  and  which  they 
do  successfully. 

With  regard  to  the  claim  for  expenses,  if  it  involve  any 
doubt,  I  think  the  defendants  should  have  leave  to  amend. 
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1863.  ^J  adding  a  plea  of  payment  into  Court     But  in  my 

v-«^v^-^  opinion  the  defendants  are  entitled  to  judgment 
B0GBR8 

V.  Judgment  for  the  defendants  (a). 


Hadlxt. 


(a)  On  the  suggestion  of  the      law  and  fact  were  to  be  settled  bj 
Court,  the  costs  of  the  issues  in      Bramweli^  B.,  at  Chambers. 


JunsB.  Sbniob  v.  The  METROPOLrrAN  Railway  Company. 

Loss  of  trade     J[  HIS  was  an  action  by  the  plaintiff;  the  occupier  of  pre- 

occasioned  bj 

theobstruc-      mises,  No.  11^  Ray  Street,  Clerkenwell,  in  the  county  of 

tion  of  a  high-   ,*.,,,  «  ^  ^^,       t 

way  during  Middlesex,  to  recover  the  sum  of  60/.,  the  amount  ascer- 

of^he  works  tained  by  the  verdict  of  a  jurjr  under  the  Lands  Clauses 

Comp^7^u  Consolidation  Act,  1845,  as  compensation  for  damage  sus- 

M  xnjunous  tained  by  him  by  reason  of  the  exercise  of  the  powers 

tradesman's  vested  in  the  defendants  bj  the  Metropolitan  Riulway  Act, 

interest  m  .»  t  ^ 

his  premises,     I860,  and  63L  lOs.  the  plaintiff's  taxed  costs  of  the  pro- 

which  entitles  ,, 

him  to  00m-      ceedmgs. 

under  the  68th      1^7  consent  of  the  parties  and  order  of  a  Judge,  a  case 
I^^'^ Glauses  ^^  Stated  for  the  opinion  of  this  Court,  as  follows: — 
£0^1845!'**''        ^'  '^^  plaintiff  became  the  occupier  of  the  premises  ia 

question  on  the  24th  of  June,  1860,  and  from  and  since  the 
29th  of  September,  1860,  has  held  them  as  tenant  under  an 
agreement  bearing  date  the  29th  pf  September,  I860,  by 
which  the  immediate  landlord  demised  them  to  him  at  the 
rent  of  26iL  per  annum,  payable  on  the  usual  quarter  days, 
for  a  term  of  three  years  from  the  date  last  meutioned,  and  so 
on  from  year  to  year  until  the  determination  of  the  said 
tenancy  by  three  months*  notice  in  writing,  to  expire  on 
any  quarter  day  after  the  expiration  of  the  said  term  of 
three  years. 
2.  Ray  Street  is  a  public  tboroughfiire,  leading  westward 
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frooi  Cierkenwell  Sfiotti  HoiMe»  opauag  U  its 
vestern  eztmnitj  into  another  street  in  m  straight  Gne  with      '^^^ 
it,  csDed  Coppice  Bow,  and  abo  ooianianieatiii^  by  means  •* 

of  a  bridgeway  nmning  north-wcsteriy,  with  another  street  taji^Railwat 
caDed  Warner  Street.    The  plaintiflrs  premises  are  abont 
thirty  yards  from  the  jmicdon  of  Ray  Street  and  Coppice 
Row.  and  about  the  same  distance  fiom  the  said  bridge- 
way,  as  shewn  in  the  annexed  phm. 

3.  The  plaintiff  carried  on  in  the  premises  the  boaness  of 
a  tailor,  soch  bosinesB  consisting  of  the  sale  of  ready-made 
dodies,  exhibited  by  him  for  sale  in  the  window  of  a  shop 
Wog  Ray  Street,  part  of  the  same  premises;  of  mending 
clodies  brooght  to  be  mended,  and  of  making  clothes  to 
order. 

4-  While  the  plaintiff  was  so  occupying  the  said  premises, 
^  defendants,  for  the  purpose  of  constructing  their  raiU 
^79  and  in  ezereise  of  the  powers  vested  in  them  by  the 
Metropolitan  Railway  Act,  1860,  and  other  Acts  by  which 
the  Company  is  regulated  and  goremed,  the  Rdlway 
Clauses  Consolidation  Act  being  one,  stopped  up  for  a  con- 
siderable period  of  time  the  said  bridgeway  leading  from 
^7  Street  to  Warner  Street  aforesaid,  and  they  also  for  a 
period  somewhat  longer  blocked  up  the  carriage  and  |)ar- 
tially  obstructed  the  footway  of  the  said  street  called  Cop- 
pice Row,  rendering  the  same  impassable  for  carriages,  and 
to  some  extent  inconvenient  for  foot  passengers,  and  in 
consequence  thereof  Ray  Street  was  less  used  and  fre- 
<lQented  as  a  thoroughfare  than  before  and  since,  and  the 
nnmber  of  persons  passing  through  that  street  was  con- 
nderably  diminished. 

5.  During  the  same  period  the  plaintiff's  business  fell  off, 
principally  in  respect  of  the  sale  in  the  shop,  and  was  in 
ftct  less  than  it  had  been  before  the  said  obstruction,  and 
)^  than  it  has  been  since  the  same  has  been  removed. 
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1863.  6«  On  the  22nd  of  October,  1862,  the  plaintiff  by 

SsnoB  solicitor  gate  to  the  defendants  the  foUowii^  notice : — 

Mbtbopou-  ^  To  the  Metropolitan  Railway  Company. 

CoMPAHT.         **  As  solicitor  to  C.  J.  Senior,  of  Na  1 1,  Ray  Street,  in  the 


parish  of  St.  James,  Clerkenwell,  in  the  county  of  Middle 
tailor  and  draper,  and  on  his  behalf,  I  hereby  give  you  notice 
that  the  messuage  or  tenement,  shop  and  premises,  situate 
and  being  Na  1 1,  Ray  Street  aforesaid,  have  been  injuriously 
affected  by  the  execution  of  the  works  in  the  construction 
of  the  said  Metropolitan  Railway;  and  that  under  and  by 
virtue  of  a  certain  agreement  dated  the  29th  day  of  Sep- 
tember, 1860,  and  made  between  J.  Mills,  of  Princes 
Street,  Lambeth,  in  the  county  of  Surrey,  builder,  of  the 
one  part,  and  the  said  C.  J.  Senior  of  the  other  part,  the 
said  J.  Mills  demised  unto  the  said  C.  J.  Senior  the  afore- 
said messuage  or  tenement,  shop  and  premises.  No  11,  Ray 
Street,  aforesaid,  for  a  term  of  three  years  from  the  day 
of  the  date  of  the  said  agreement,  whereof  eleven  months 
and  upwards  are  now  unexpired,  subject  to  the  yearly 
rental  of  26/. ;  and  that  he  has  during  the  execution  of  the 
said  works  held  and  occupied,  and  still  holds  and  occupies 
the  said  messuage  or  tenement,  shop  and  premises,  and 
during  all  that  time  carried  on  his  business  therein;  and 
that  the  said  C.  J.  Senior  claims  150/.  for  compensation  for 
the  damages  and  injury  sustained  by  him  in  respect  of  the 
said  messuage  or  tenement,  shop  and  premises,  and  that  if 
you  are  not  willing  to  pay  that  amount,  the  said  C.  J. 
Senior  desires  to  have  the  amount  of  compensation  payable 
to  him  settled  by  a  jury. 

"  Henry  Jones, 

'•  Solicitor  for  C.  J.  Senior, 
**  61,  Chancery  Lane,  Oct.  22,  1862." 

On  the  1st  day  of  December,  1862,  the  defendants,  pur- 


soant  to  the  Lands  Clauses  Coosolidation  Act,  1845,  issued 
dieir  wammt  to  the  sheriff  of  Middlesex  as  fdlows  ;— 

^  The  Metropolitan  Railway  Company,  *- 

^  To  the  sheriff  of  the  county  of  Middlesex.*  *av  Railway 

COMVAST. 

^  Middlesex,  to  wit]  Whereas,  by  an  instmment  in  wri<* 
tii^  under  the  hand  of  H.  Jones,  as  solicitor  for  C.  J.  Senior, 
of  No.  11,  Ray  Street,  in  the  parish  of  St  James,  Clerken* 
welly  in  the  above  mentioned  county,  dated  the  22nd  day  of 
October,  1862,  after  alleging  that  the  messuage  and  pre- 
miaesy  No.  11,  Ray  Street,  aforesaid,  had  been  injuriously 
aflkied  by  the  execution  of  the  works  in  the  construction 
of  the  said  Metropolitan  Railway,  and  alle^ng  that  the 
■id  C.  J.  Senior,  at  and  during  the  time  therein  mentioned 
and  referred  to,  was  the  occupier  of  the  said  messuage,  and 
carried  on  his  business  therein,  under  and  by  Tirtue  of  an 
agreement  for  three  years,  whereof  eleven  months  and  up- 
wards were  then  unexpired,  the  said  C.  J.  Senior  claimed 
the  sum  of  150/.  for  compensation  for  the  damage  and  in- 
jury sustained-  by  him  in  respect  of  the  said  messuage,  and 
be  gave  the  said  Compony  notice  that  he  claimed  to  have 
the  question  of  such  compensation  settled  by  a  jury,  and 
nolesB  the  Company  should  be  willing  to  pay  the  amount  of 
eompensation  so  claimed  by  him,  he  gave  the  Company 
notice,  and  required  them  to  issue  their  warrant  to  the  she- 
nff  of  the  county  of  Middlesex  to  summon  a  jury  for  settling 
the  same  in  the  manner  provided  in  and  by  the  Lands 
Ckiises  Consolidation  Act.     And  whereas,  the  Company 
have  not  token  or  used  any  lond  or  premises  of  the  said 
C.  J.  Senior,  and  do  not  admit  that  he  has  sustained  any 
damage  as  alleged,  but,  subject  to  and  under  protest,  are 
wilBi^  to  issue  their  warrant  to  the  sheriff  of  the  county  of 
Middlesex  to  summon  a  jury  to  settle  the  amount  of  such 
wtnpensation  (if  any)  to  be  paid  by  the  said  Company 
to  the  sud  C.  J.  Senior.     Now,  therefore,  the  said  Metro- 
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1868.  politan  Railway  Company  (sabject  to  auch  protest)  do,  by 

^^jj'j^  this  their  warrant  under  their  common  seal  issued  to  you 

^-      '  the  sheriff  of  the  said  county  of  Middlesex,  require  you  to 

TAN  Railway  nominate  and  strike  a  special  jury  to  determine  and  settle 

COMPANT.  t  ff      J 

by  their  verdict  the  amount  of  compensation  (if  any)  to  be 
paid  by  the  said  Company  to  the  said  C.  J.  Senior  in  re- 
spect of  the  said  messuage  and  premises  having  been  or 
being  injuriously  affected  by  the  execution  of  the  works  of 
the  said  Company, 

**  Given  under  the  common  seal  of  the  said  Metropolitaa 
Railway  Company,  the  first  day  of  December,  a,d.  1862." 

And  such  proceedings  were  afterwards  had  thereon,  that 
on  the  8th  of  December,  1862,  before  the  said  sheriff  and  a 
special  jury  of  the  said  county,  duly  summoned  and  sworn 
to  inquire  of  and  assess  such  compensation  or  damages  as 
aforesaid,  the  plaintiff's  said  claim  was  inquired  of  according 
to  law,  and  assessed  by  the  said  jury  at  the  sum  of  60/.,  for 
which  sum  they  gave  their  verdict  and  the  said  sheriff  gave 
judgment,  and  such  verdict  and  judgment  were  afterwards 
and  before  the  commencement  of  this  suit  recorded  accord* 
ing  to  law. 

8.  The  plaintiff  on  such  inquiry  adduced  evidence  before 
the  said  jury  for  the  purpose  of  shewing  that  his  said 
premises  had  sustained  some  stnictural  damage  by  reason 
of  the  exercise  of  the  said  powers  of  the  defendants,  and 
also  evidence  of  the  said  obstruction  and  of  the  loss  of  trade 
as  aforesaid,  which,  as  he  alleged,  he  had  thereby  sustained, 
and  he  claimed  compensation  for  damage  as  well  in  respect 
of  such  alleged  structural  damage  as  of  the  loss  by  reason 
of  such  obstruction ;  but  before  the  jury  considered  their 
verdict  it  was  admitted  by  the  counsel  for  the  plaintiff  that 
there  was  not  sufficient  evidence  of  structural  damage,  and 
the  jury  in  fact  found  that  no  such  structural  damage  had 
been  sustained ;  and  in  delivering  their  verdict  stated  that 
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tliej  aasessed  the  compensation  at  the  sum  of  60/.  for  the 

bas  of  trade  by  reason  of  such  obstruction  only,  and  not 

"^  •''  Senior 

far  any  structural  damage  to  the  premises,  or  for  any  matter  v* 

orcanae  other  than  such  obstruction.  tak  Railway 

For  the  purpose  of  this  case  it  is  admitted  that  the  plain- 
tiff  had  not  nor  has  any  other  claim  to  compensation,  except 
(or  the  matter  in  respect  of  which  the  verdict  was  given. 

9.  The  plaintiff's  costs  were  afterwards  taxed,  pursuant 
to  the  Lands  Clauses  Consolidation  Act,  1845,  at  632. 10^.  6d. 

10.  The  plaintiff  contends,  and  the  defendants  deny,  that 
the  plaintiff  is  entitled  to  have  compensation  made  to  him 
by  the  defendants  in  respect  of  the  loss  or  damage  so  assessed 
by  the  jury  at  60/. 

The  plaintiff  further  contends,  and  the  defendants  deny, 
that  the  plaintiff  is  entitled  to  the  costs  of  the  inquiry 
before  the  sheriff. 

The  questions  for  the  opinion  of  the  Court  are: — First, 
whether  the  loss  of  trade  susU^ined  by  the  plaintiff  by  reason 
of  such  obstruction  as  aforesaid  was  damage  in  respect  of 
which  he  was  and  is  entitled  to  have  compensation  made  to 
him  by  the  defendants.  Secondly,  whether  the  plaintiff  was 
and  is  entitled  to  his  costs  of  the  inquiry  before  the  sheriff. 

If  both  questions  are  answered  in  the  affirmative,  the 
judgment  is  to  be  entered  for  the  plaintiff  for  123/.  10«.  6(/., 
with  costs  of  suit.  If  both  questions  are  answered  in  the 
negative,  judgment  is  to  be  entered  for  the  defendants,  with 
costs  of  suit.  If  the  first  question  is  answered  in  the  nega- 
tive and  the  second  in  the  affirmative,  judgment  is  to  be 
entered  for  the  plaintiff  for  63L  10«.  6c/.,  with  costs  of  suit. 

D.  D.  Keane,  for  the  plaintiff. — The  question  is,  whether 
the  plaintiff's  '*  loss  of  trade**  by  reason  of  the  obstruction 
caused  by  the  defendant's  works,  is  an  '*  injurious  affecting^ 
of  land  within  the  meaning  of  the  68th  section  of  the  Lands 

VOL.  n. — H.  &  C.  ^T  EXCH. 
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1863.        Clauses  Consolidation  Act,  1845  (8  &  9  Vict  c.  18>   This 
^^^^''^    '      case  is  not  distinguishable  in  principle  from  Chamberlain  v. 
,,     ••  The   We»t  End  of  London  and  Crystal  Palace  Railway 

TAH  Railway   Company  (a),  where  all  the  authorities  are  collected.  Indeed, 
it  is  a  stronger  case  than  that ;  for  one  access  to  the  plaintiff's 
shop  was  stopped  up  for  a  considerable  time,  and  another 
was  partially  obstructed  and  rendered  impassable  for  carriages 
and  inconvenient  for  foot  passengers*    It  is  found  as  a  fiict 
that  the  plaintiff's  business  consisted  of  the  sale  of  ready 
made  clothes  exhibited  in  his  shop  window,  and  that  during 
the  obstruction  his  shop  business  fell  off.    [Pollock,  C.  B. — 
Suppose  the  street  had  been  altogether  blocked  up  and  had 
ceased  to  be  a  thoroughfare.]     It  is  clear  that  the  plaintiff 
would  have  been  entitled  to  compensation.  In  Chamberlain 
Y.  The  West  End  of  London  and  Crystal  Palace  Rathnay 
Company  (a),  Erie,  J.,  in  the  course  of  the  aif;ument  asked, 
''what  is  the  boundary  line  between  such  an  injurious 
affecting  of  land  as  entitles  a  person  to  compensation  and 
such  as  does  not?" 

The  Court  then  called  on 

Bridge,  for  the  defendants. — The  plaintiff  has  sustained 
no  damage  by  reason  of  the  obstruction  except  '*  loss  of 
trade."  The  jury  have  expressly  found  that  there  was  no 
structural  damage;  so  that  the  plaintiff's  interest  in  the 
land  was  not  injuriously  affected.  Under  the  68th  section 
of  the  Lands  Clauses  Consolidation  Act,  1845,  a  party  is 
only  entitled  to  compensation  *'  in  respect  of  any  lands^  or 
of  any  interest  therein,  which  shall  have  been  taken  for  or 
injuriously  affected  by  the  execution  of  the  works."  Loss 
of  trade  is  a  mere  personal  injury.  It  may  be  that,  although 
the  plaintiff's  business  fell  off  while  the  obstruction  existedf 

(a)  2  B.  &  S.  606 ;  in  error,  Id.  617. 
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when  it  was  removed  and  the  works  completed  his  premises        1868. 
became  more  valuable.  [/V//odl,  C.  B.--*Then  if  theobstnio-      'T*''^^ 
tioD  oontiDued  for  nine  months  or  even  nine  years,  would  v. 

ne  be  ennued  to  no  compensation  !]   The  Company  would  tah  Railwat 
be  endded  to  set  off  against  the  claim  for  damages  in  respect 
of  the  temporary  obstmction,  the  permanent  increased  value 
of  the  premises.     In  assessing  compensation  for  land  inju- 
riously afiectedy  a  jury  may  take  into  considerarion  the  loss 
of  trade ;  but  it  is  not  of  itself  the  subject  of  compensation 
within  the  68th  section  of  the  Lands  Clauses  Consolidation 
Act,  1845.     It  is  conceded  that,  if  the  jury  had  found  that 
the  pkintiff  *s  lease  was  rendered  of  less  value  by  the  ob- 
stnictiony  he  would  have  been  entitled  to^ompensation^but 
all  that  they  6nd  is  that  the  plaintiff's  business  fell  off. 
[ChajmeO,  B.,  referred  to  fFUis  v.  The  Hungerfard  Market 
Company  (a).]  That  case  is  an  authority  that  loss  of  trade  by 
the  obstruction  of  a  public  thoroughfare  is  a  personal  damage 
for  which  the  remedy  is  by  action  at  common  law.      In 
Chamberlain  v.  The  West  End  of  London  and  Crystal  Palace 
Baxhoay  Company  (&)  it  was  expressly  found  that  the  value 
of  the  plaintiff's  houses  was  greatly  diminished  by  the  exe- 
cution of  the  defendant's  works.   It  is  not  true  that  in  every 
case  in  which  an  action  would  lie  against  a  railway  Company 
for  an  obstruction  not  authorized  by  their  Act,  compensation 
tnay  be  obtained  under  the  Lands  Clauses  Consolidation 
Act.    The  converse,  however,  is  true.     In  The  Caledonian 
Saiboay  Company  v,  Oyilvy(c)  Lord  Cranworth  said,  "These 
^ts  of  parliament  are,  as  unfortunately  is  too  often  the 
case,  loosely  worded;    but  the  construction   that  is   put 
on  this  expression  **  injuriously  affected,"  in   the  clauses 
tn  the  act  of  parliament  which  gives  compensation  for 
injuriously  affecting  lands,  certainly  does  not  entitle  the 

(a)  2  Bing.  N.  C.  281.  (h)  2  B.  &  S.  605. 

(h)  2  Macq.  229.  285. 
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1863.        owner  of  lands  which  he  alleges  to  be  injuriously  affected, 
^T^'"'^     '      to  any  compensation  in  respect  of  any  act  which,  if  done  by 
•••  the  railway  Company  without  the  authority  of  parliament, 

TAN  Railway  would  not  have  entitled  him  to  bring  an  action  against 
them.  I  purposely  guard  myself  by  putting  it  in  that  way, 
because  I  am  far  from  admitting  that  he  would  have  a  right 
of  compensation  in  some  cases  in  which,  if  the  act  of  par- 
liament had  not  passed,  there  might  have  been  not  only  an 
indictment  but  a  right  of  action.  ...  If,  therefore,  the 
act  of  parliament  did  not  mean  to  exclude  the  right  of 
compensation  in  some  cases,  in  which,  if  the  Act  had  not 
passed,  there  would  have « been  redress,  every  person  who 
is  stopped  for  a  moment  while  the  gates  of  a  railway  are 
shut  at  a  level  crossing,  would  be  entitled  to  an  action.** 
[^Pollock,  C.  B. — The  jury  have  assessed  the  injury  done  by 
the  obstruction  at  60L]  That  amount  is  given  as  compen- 
sation for  the  loss  of  trade  by  reason  of  the  obstruction. — He 
also  referred  to  Rose  v.  Groves  (a). 

Pollock,  C.  B. — We  are  all  of  opinion,  upon  the  finding 
of  the  jury  and  the  questions  submitted  to  the  Court,  that 
the  plaintiff  is  entitled  to  judgment.  It  is  admitted  that,  if 
the  case  had  stated  that  the  jury  assessed  the  damage  at  60/. 
in  respect  of  the  plaintiff's  premises  having  been  injuriously 
affected  by  the  obstruction,  excluding  any  mention  of  loss 
of  trade,  there  would  have  been  ground  for  compensation. 
But  loss  of  trade  is  loss  of  goodwill;  and  goodwill  is  part  of 
the  value  of  the  plaintiff's  interest  in  the  premises.  It  is 
suggested  that  the  jury  ought  to  have  considered  whether 
the  land  itself  was  injuriously  affected ;  but  we  are  bound 
to  assume  that  they  have  taken  into  consideration  everything 
which  they  ought  to  have  considered.  The  questions  pro- 
pounded tons  render  it  unnecessary  to  go  into  other  mnt- 

(/i)  5  Man.  &  G.  613 
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ten;  and  it  is  sufficient  to  say  that  loss  of  trade  is  an  injury        1868. 


Ssmoa 


to  the  value  of  the  land  itself,  and  therefore  the  subject 

of  compensation  under  the  Lands  Clauses  Consolidation  «*. 

Metbopoli- 
Act  TAN  Railway 


COMPAKT. 


Bramwrli^  6. — I  am  of  the  same  opinion.  In  the  first 
place,  I  think  this  case  is  decided  by  the  case  of  Cham- 
herlain  7.  The  West  End  of  London  and  Crystal  Palace 
Bmkoay  Company.  Secondly,  I  think  it  is  decided,  by 
what  I  have  always  understood  to  be  the  principle  of 
these  cases,  that  where  premises  are  damaged  under  such 
circumstances  that  but  for  the  parliamentary  powers  an 
action  would  be  maintmnable  against  the  Company,  the 
party  interested  in  the  premises  is  entitled  to  compensation 
nnder  the  Lands  Clanscs  Consolidation  Act.  It  seems  to 
me  that  it  is  an  injurious  affecting  of  premises  to  obstruct 
the  access  to  them  so  that  the  business  there  carried  on 
cannot  be  carried  on  so  profitably.  Therefore,  both  on 
principle  and  authority,  I  think  the  plaintiff  is  entitled  to 
recover. 

At  first  I  thought  that  the  contention  of  Mr.  Bridge 
was  one  of  words  only ;  but  I  now  understand  it  as  one 
of  substance,  because  he  says  that,  although  the  works  of 
the  Company  may  at  one  time  have  injured  the  premises, 
at  another  time  they  may  benefit  them.     It  is  certainly 
possible  that  the  obstruction  may  have  been   caused   by 
palling  down  the  opposite  houses  and  widening  the  road, 
by  which  the  plaintiff's  premises  may  have  become  far 
more  valuable.     But  I  doubt  whether  the  Company  are 
entitled  to  a  set-off  of  that  description,  because,  if  the  firee- 
holder  were  in  possession,  according  to  Mr.  Bridge's  argu- 
ment he  would  get  nothing,  while  a  tenant  from  year  to 
year,  or  a  tenant  for  a  term  co-extensive  only  with,  the 
continuance  of  the  obstruction,  would  be  entitled  to  com- 
pensation.    It  would  be  monstrous  to  say  that  a  tenant 
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1863.       ffom  year  to  year,  or  for  a  shorter  term,  ought  not  to  be 
V"'^^      compensated  because,  if  there  had  been  no  term  and  the 
•»r     *'  premises  were  in  the  occnpation  of  the  freeholder,  no  com- 

TAN  Railway  pensation  would  have  been  payable  to  him.     It  seems  to 
me  that  such  a  set-off  ought  not  to  be  allowed,  since  it 
would  lead  to  such  absurd  consequences.     Again,  suppose 
a  man  has  two  neighbouring  houses,  the  one  benefitted, 
the  other  injured  by  the  Company's  works,  is  he  not  to  get 
compensation  for  the  one  that  is  injured  because  the  other 
is  benefitted?    Therefore  I  cannot  accede  to  Mr.  Bridge i 
proposition,  that  any  benefit  done  by  the  Company  to  the 
premises  must  be  deducted  by  way  of  set-off  against  the 
damage.     It  must  not  be  understood  that  I  differ  fiom 
anything  said  by  Lord  Cranworth  in  the  case  of  The  Cale- 
donian Railway  Company  v.  Ogihy  (a),  but  that  was  upon 
a  different  matter.     Further,  I  do  not  think  any  question 
of  benefit  to  the  premises   is  now  open.     It  might  hare 
been  a  matter  for  the  consideration  of  the  jury  in  assessing 
the  compensation,  but   not  having  been  brought  before 
them  there  is  an  end  of  it. 

Channell,  B. — I  am  of  opinion  that  the  questions  sub- 
mitted to  us  must  be  answered  in  the  afiirmative.  The 
second  question  relates  entirely  to  the  costs  of  the  inquiry, 
and  can  be  easily  answered  when  a  satisfactory  answer  has 
been  given  to  the  first.  It  is  contended  on  the  part  of  the 
plaintiff,  that  upon  the  facts  stated  in  the  case  unqualiBed 
by  other  facts  which  may  exist,  but  which  are  not  stated, 
he  is  entitled  to  compensation.  If  that  be  admitted,  the 
rest  follows  as  a  matter  of  course. 

Now,  giving  the  fullest  effect  to  the  proceedings  of  a 
technical  character,  whatever  is  technical  is  right.  The 
defendants  by  their  warrant  required  the  sheriff  to  summon 
a  jury  to  determine  the  compensation  (if  any)  to  be  paid  to 

(a)  2  Macq.  229. 
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the  plaintiff  **  in  respect  of  the  said  messuage  and  premuet        1888. 

kaomg  been  or  being  injuriauify  affected  by  the  execution  of      V"  '  '~^ 

the  works  of  the  Company."    The  sheriff  summoned  a  jury  f  • 

to  assess  such  compensation,  and  they  assessed  it  at  60L  tah  Railway 

Then  there  is  the  fact  of  loss  of  trade  occasioned  by  an 

obstroction  which  existed  for  a  considerable  period  of 

time,  but  has  now  been  remoYed.     No  other  facts  are 

stated  to  qualify  that     Admitting  that  loss  of  trade,  though 

some  eyidence  of  injury  to  the  plaintiff*s  interest  in  the 

premises,   might  be  counterbalanced  by  other  considera- 

tionSy  those  considerations  ought  at  least   to  have  been 

stated  in  the  case,  so  as  to  enable  us  to  deal  with  them. 

The  present  unqualified  statement  shews  that,  in  point  of 

&ct,  the  plaintiff's  premises  were  injuriously  affected  by 

the  execution  of  the  defendant's  works.     For  these  reasons 

I  think  that  both  questions  must  be  answered  in  favour  of 

the  plaintiff. 

Wilde,  B. — I  am  of  the  same  opinion,  and  for  the 
reasons  given  by  the  rest  of  the  Court. 

I  doubt  whether,  in  a  case  of  compensation  for  injury  to 
land,  a  Company  can  claim  a  set-off-  by  reason  of  the  land 
being  subsequently  benefitted.  It  is  obvious  that  where  a 
railway  passes  through  a  neighbourhood,  wherever  there  is 
a  station  'the  adjacent  premises  may  be  greatly  benefitted. 
But  if  any  individual  happens  to  have  a  portion  of  his  land 
taken  he  is  entitled  to  be  paid  the  value  of  that  land :  if 
his  land  is  injuriously  affected,  he  is  entitled  to  compensa- 
ti<xi  for  the  injury.  If  the  Company  were  eniitled  to  set  off 
the  benefit  derived  from  proximity  to  the  station,  one  in- 
dividual would  be  made  to  pay  something  for  that,  whereas 
his  neighbour  would  pay  nothing.  It  is  the  first  time  such 
sn  idea  has  been  brought  forward,  and  I  see  no  reason  for 
giving  countenance  to  it 

Judgment  for  the  plaintiff* 
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In  the  Matter  of  a  Recognisance  made  to  her  Majesty, 
bv  JoHM  Chapuh  and  Adam  Steele,  as  Sureties  for 

MURDO  TOUKG. 

*^^^  ^^'  And  in  the  Matter  of  Jones  r.  Young. 

Upon  «n  JJ^  /).  KEANE  had  obtained  a  rule  calling  upon  the 

application  ^  o      « 

for  leare  to       Attorney  General,  John  Chaplin,  and  Adam  Steele,  to  shew 

proceed 

against  tme-  cause  why  a  writ  or  writs  of  scire  fieicias  should  not  issue 
recogn^anca  oul  of  this  Court  agmnst  the  said  John  Chaplin  and  Adam 
^e  Cio^  Steele  for  the  recovery  of  the  amount  of  the  above  men- 
11*^0^  &      tioned  recognizance  and  costs. 

IWm.  4,  cl73.  The  affidavit  of  the  plaintiff,  in  support  of  the  application, 
Exchequer  .     stated  he  brought  an  action  in  the  Court  of  Common  Pleas 

acts  jndiciallj,  ^  ,  .  j        i  i- 

not  minister!-  against  Murdo  Young,  the  editor,  proprietor,  and  publisher 

re^  the  of  a  newspaper  called  ^*  The  Sun,"  for  a  libel ;  which  came 

i?tipon  the  ^"  '^^^  ^^'^  ^^  ^^^  Surrey  Spring  Assizes,  1857,  when  a 

S?m,^ey  verdict  was  entered  for  the  plaintiff  for  2000/.,  and  costs 

Sat^tfT^'^bS    ^^'•*  ^"^J^^  ^^  ^^®  award  of  an  arbitrator,  who  by  his 

tiff  is  not  award,  dated  the  29th  June,  1857,  ordered  that  the  verdict 
cntitlKi  to  pn>- 

ceed  against      SO  entered  should  stand,  but  that  the  amount  of  damages 
Therefore      should  be  reduced  to  250/. ;   that  the  costs  of  the  reference 

^Fhe**e  tu0 

plaintiff  ^^^  award  should  be  paid  by  the  defendant  on  or  before  the 

actbn  for"  ^^^  ^^  August  then  next,  and  that  the  defendant  should  in 

th^ed^'°of  ^^^n  ^^Py  of  ^^®  newspaper  which  should  be  published  on 

a  newspaper,  ^  Jay  therein  named,  insert  an  apolosy ;  and  that  if  the 

and  a  verdict  ^  '  r       ©^  » 

was  taken  bj 

coDhent  for  200(y.,  sulject  to  the  award  of  an  arbitrator,  who  ordered  the  rerdict  to  be 
reduced  to  2M.  prorided  the  defendaDt  published  an  apologj  in  Mb  newspaper  within 
a  certain  time,  and  the  award  was  not  taken  np  until  long  after  that  time  bj  the  pbintiff) 
who  afterwards  agreed  to  accept  1 10(3/.  in  satisfaction  of  damages  and  costs,  of  which  6o(V. 
was  paid  by  the  defendant,  who  gave  his  acceptances  for  the  remainder,  the  Court  refused  to 
order  proceedings  to  be  taken  against  the  sureties  upon  their  recognizance. 
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apology  in  the  award  set  forth  should  not  be  inserted,  the        1863. 
reidict  so  found  should  stand,  and  that  the  damage  should 
not  be  reduced  as  by  the  award  was  directed. 

The  apology  was  not  and  had  not  been  inserted  as  directed, 
and  the  plaintiff  caused  final  judgment  to  be  signed  against 
the  defendant  for  2000/.,  the  amount  of  the  damages,  and 
40s.  costs.  The  defendant  afterwards  paid  the  plaintiff 
693/.,  leaving  a  balance  of  1307/.>  or  thereabouts,  which 
still  remained  due ;  and  afterwards  the  plaintiff  caused  a 
writ  of  fieri  facias  to  be  issued,  and  lodged  with  the  sheriff 
of  the  county  of  Middlesex,  against  the  goods  of  the  defend- 
ant, indorsed  to  levy  1307^9  and  costs  of  execution  and 
interest,  to  which  the  sheriff  returned  "  nulla  bona."  Pur- 
suant to  a  memorial  the  Attorney  General,  on  the  30th  of 
April,  1863,  granted  his  fiat  to  the  plaintiff  to  enable  him 
to  make  the  present  application  to  the  Court. 

The  affidavits  in  answer  to  the  rule  stated,  that  the 
plaintiff's  attorney  neglected  to  take  up  the  award  until  the 
3rd  of  August,  1858,  when  for  the  first  time  the  defendant 
and  his  sureties  ascertained  that  the  arbitrator  had  directed 
that  the  apology  should  be  inserted  in  the  newspaper  pub- 
lished on  the  8th  of  July,  1857,  or  any  other  day  between 
that  day  and  the  1 5th  of  July :  that  the  direction  as  to  the 
apology  not  having  been  known  to  the  defendant  or  his 
attorney  for  more  than  a  year  after  the  time  limited  for 
the  insertion,  it  became  impossible  to  comply  with  the  direc- 
tion, and  neither  the  plaintiff  nor  his  attorney  requested 
the  apology  to  be  inserted  in  the  newspaper  at  any  time. 

A  motion  to  set  aside  the  award  was  not  made  in  conse- 
quence of  the  defendant  instructing  his  attorney  not  to  do 
so,  as  he  hoped  to  effect  a  compromise  with  the  plaintiff's 
attorney.  In  November,  1858,  a  compromise  was  effected 
hetween  the  parties  by  the  plaintiff  agreeing  to  accept  a  sum 
of  1  ICO/,  in  satisfaction  of  damages  and  costs ;  G95/.  of  which 
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1868.        1^  l>6®n  paid  to  the  plaintiff  by  the  defendant^  and  hit 
"Y^^"^      acceptances  payable  at  future  days  were  taken  by  the  phun- 
Joxn.        tiff  for  the  residue. 

Manisty  shewed  cause. — By  the  60  Geo.  3  &  1  Geo.  4, 
c  9,  s.  8,  no  person  shall  print  or  publish  for  sale  any  news- 
paper, &c.,  until  he  shall  have  entered  into  a  recc^nizance, 
or  executed  a  bond,  together  with  two  or  three  sureties,  in 
manner  and  to  the  amount  therein  specified,  conditioned 
for  payment  of  every  such^ne  or  penalty  as  may  be  imposed 
upon  or  adjudged  against  him  by  reason  of  any  conviction 
for  printing  or  publishing  any  blasphemous  or  seditious 
libel.     The  11  Geo.  4  &  1  Wm.  4,  c.  73,  s.  2,  after  reci- 
ting  the  60  Geo.  3  &  1  Wm.  4,  c.  9,  and  that  it  is  expe- 
dient to  increase  the  amount  of  such  recognizances  and 
bond,  and  to  extend  the  same  for  the  purpose  of  securing 
the  payment  of  damages  and  costs  in  actions  for  libels, 
enacts,  that  the  amount  of  such  recognizances  and  bonds  shall 
be  extended  to  400/L  for  the  principal  and  the  like  sum  for 
the  sureties  in  any  such  new  recognizances,  and  to  the  sum 
of  300il  for  the  principal  and  the  like  sum  for  the  sureties 
in  anv  such  new  bond ;   and  that  the  conditions  of  such 
new  recc^nizances  and  bonds  respectively  shall  extend  to 
secure  the  payment  of  damcyes  and  casts  to  be  recovered  in 
actions  for  libels  published  in  such  newspapers.     Section  3 
enacts,  **  That  if  any  plaintiff,  in  any  action  for  libel  against 
any  editor,  conductor,  or  proprietor  of  such  newspaper,  &c.y 
shall  make  it  appear  by  aflSdavit  to  his  Majesty's  Court  of 
Exchequer  that  he  is  entided  to  have  execution  against  the 
defendant  upon  any  judgment  in  such  action ;  but  that  he 
has  not  been  able  to  procure  satisfaction  by  writ  of  execu- 
tion against  the  goods  and  chattels  of  the  defendant,  it 
shall   be  lawful  for  the  said  Court,  for  the  benefit  of  such 
plaintiff,  to  order  and  direct  such  proceedings  to  be  had 
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and  taken  apon  such  recogniiances  or  bonds  respecti? ely  w  18^. 
would  be  taken  to  obtain  any  fines  or  penalties  due  to  his 
Majesty  secured  by  such  recognisance  and  bond.**  There 
are  ee? era!  objections  to  this  application.  First,  the  plain- 
tiff was  not  entitled  to  sign  judgment  for  200011  The 
award  not  having  been  taken  up  until  long  after  the  time 
bad  ekpsed  for  the  defendant  to  publish  the  apology,  it 
was  impossible  for  him  to  comply  with  that  direction,  and 
the  award  was  either  void  or  only  entitled  the  plaintiff  to 
sign  judgment  for  250/.  Secondly,  the  matter  has  been 
compromised  by  the  plaintiff  agreeing  to  accept  1 100/.  in 
satisfaction  of  the  damages  and  costs,  of  which  650iL  has 
been  paid,  and  the  defendant  has  given  his  acceptances  for 
tbe  residue.  The  giving  time  to  the  defendant  operated  as 
a  discharge  of  his  sureties.  Thirdly,  it  is  not  enough  that 
**Dolla  bona"  has  been  returned  to  the  writ  of  scire  fecias, 
but  the  plaintiff  ought  to  have  shewn  that  he  has  used 
every  endeavour  to  obtain  payment  from  the  defendant. 

The  Court  then  called  on 

2>.  D.  Keane,  to  support  the  rule. — The  plaintiff  has 
obtained  a  judgment  in  the  Court  of  Common  Pleas,  which 
in  this  Court  must  be  assumed  to  be  valid,  and  therefore  it 
is  imperative  on  the  Court  to  enforce  it  in  the  manner 
provided  by  the  1 1  Gea  4  &  1  Wm.  4,  c.  73,  s.  3.  The 
Court  cannot  inquire  into  any  other  facts  than  whether 
tbe  plaintiff  has  obtained  a  judgment  which  is  unsatisfied. 
[PoBoehf  C.  B.— The  statute  says,  **  if  it  shall  appear  to 
tbe  Court  that  the  pliuntiff  is  entitled  to  have  execution.'^ 
Tbe  validity  of  the  award  which  was  made  in  1857  has 
never  been  questioned,  and  upon  this  application  it  is 
not  competent  to  the  defendant  to  object  to  it :  Davtes  v. 
Pratt  {a).    It  was  as  much  the  duty  of  the  defendant  as 

(a)  17  C.  B.  188. 


274  EXCHEQUER  REPORTS. 

1868.  ^^®  plaintiff  to  take  up  the  award,  and,  no  apology  having 
been  published,  the  plaintiff  was  entitled  to  sign  jndg- 
ment  for  2000/.  The  sureties  cannot  avail  themselves  of 
the  defendant's  neglect,  for  it  was  their  duty  to  see  that 
he  took  up  the  award :  Wright  v.  Simpson  (a)L  The 
giving  time  to  the  defendant  did  not  operate  as  a  dis- 
chai^e  of  the  sureties,  because  their  liability  did  not  arise 
until  the  plaintiff  issued  execution  and  failed  to  obtain 
satisfaction  of  his  judgment.  The  doctrine  as  to  the  dis- 
charge of  a  surety  by  giving  time  to  the  principal  does  not 
apply  to  a  judgment  any  more  than  to  a  replevin  bond: 
Moore  v.  Bowmaker  (b).  In  Pooley  ▼•  Harradine(c)  and 
Strong  v.  Foster  {d)  there  were  circumstances  which  rendered 
it  inequitable  that  the  sureties  should  be  liable.  Moreover, 
if  the  rule  be  granted  and  a  scire  facias  issues  all  these 
questions  may  be  raised  on  the  record,  but  if  the  rule  be 
discharged  there  is  no  appeal. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged,  and  as  the  3rd  section  of  the  11  Geo.  4  & 
1  Wm.  4,  c.  73,  says  **  that  the  expense  of  such  proceeding 
shall  be  exclusively  borne  by  such  plaintiff,"  the  rule  must  be 
discharged  with  costs.  That  section  also  says,  'Hhat  if  any 
plaintiff  in  any  action  for  libel  against  any  editor,  conductor, 
or  proprietor  of  a  newspaper,  &c.,  shall  make  it  appear  by  affi- 
davit to  this  Court  that  he  is  entitled  to  have  execution  against 
the  defendant  upon  any  judgment  in  such  action,  but  that 
he  has  not  been  able  to  procure  satisfaction  by  writ  of 
execution  against  the  goods  and  chattels  of  the  defendant, 
it  shall  be  lawful  for  the  said  Court  to  order  and  direct  such 
proceedings  to  be  had  and  taken  upon  such  recognizances 
or  bonds  respectively  as  would  be  taken  to  obtain  any  fines 

(a)  16  Ve».  714.  (c)  7  E.  &  B.  451. 

lb)  6  Taunt.  379.  (d)  17  C.  B.  201. 
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or  penalties  due  to  bis  Majesty  secured  bj  sucb  recognizance  1863. 
and  bond."  I  apprebend  tbat  our  duty  under  tbis  act  of 
parliament  is  not  merely  ministerial  but  judicial^  and  that 
upon  such  an  application  we  have  not  only  the  right  but 
are  bound  to  inquire  whether  the  circumstances  are  such  as 
to  entitle  the  plaintiff  to  proceed  against  the  sureties ;  and 
under  the  circumstances  of  this  case  I  think  we  ought  not 
to  act  upon  the  power  which  the  statute  has  conferred 
on  us. 

It  appears  by  the  affidavits  that  an  action  was  brought  by 
the  plaintiff  against  the  defendant  for.  publishing  a  libel  in 
his  newspaper.  The  cause  came  on  for  trial  in  the  year  18579 
when  a  verdict  was  entered  by  consent  for  20002^,  (I  pre- 
sume the  damages  in  the  declaration),  subject  to  the  award 
of  an  arbitrator,  with  power  for  him  to  direct  what  should 
be  done  by  the  parties.  In  June,  1857,  the  arbitrator  made 
his  award  and  thereby  directed  that  the  damages  should  be 
reduced  to  200L  provided  an  apology  was  published  by  the 
defendant  in  his  newspaper  within  a  time  named;  and 
tbat  in  the  event  of  its  not  being  so  published  the  damages 
should  stand  at  2000/.  The  award  was  not  taken  up  until 
after  the  time  had  elapsed  within  which  the  apology  was  to 
be  published.  It  was  the  plaintiff's  du*y  to  take  up  the 
award,  and  the  consequences  of  his  neglect  cannot  be 
repelled  by  saying  that  the  defendant  might  have  taken  it 
up.  As  to  the  sureties,  it  is  clear  that  they  could  not  have 
taken  it  up.  Then,  the  award  not  having  been  taken  up  until 
after  the  period  for  publishing  the  apology  had  expired,  it 
was  too  late  for  the  defendant  to  publish  it ;  but  whose  fault 
was  that?  Certainly  not  the  defendant's.  If  an  applica- 
tion had  been  made  to  the  Court  of  Common  Pleas,  it  is 
probable  that  they  would  either  have  said  that  the  award  was 
a  nnllity,  or  that  it  should  only  be  available  to  the  extent  of 
250/.,  and  more  than  that  has  been  paid  to  the  plaintiff. 
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1863.  Considering  all  these  facts,  I  think  that  the  indonement  on 
the  postea,  that  the  jury  found  a  verdict  with  20002.  damages 
is  incorrect,  and  that  the  plaintiff  was  not  entitled  to  sign 
judgment  for  that  amount  The  entry  was  the  act  of  the 
attorney  or  his  clerk,  and  not  the  judgment  of  the  Court  of 
Common  Pleas. 

Then,  the  award  having  been  taken  up,  the  plaintiff  and 
defendant  came  to  an  arrangement  for  payment  of  a  definite 
sum  in  satisfaction  of  the  damages  and  costs.  Accordingly, 
the  defendant  paid  to  the  plaintiff  a  part  of  the  amount, 
and  gave  him  his  acceptances  for  the  residue.  I  express  no 
opinion  as  to  how  far  the  giving  time  to  the  principal 
operated  as  a  release  of  the  sureties.  I  think  that  the 
plaintiff  has  no  right  to  recover  more  than  250/.,  and  that 
this  Court,  having  all  these  facts  before  it,  ought  not  to 
order  a  scire  facias  to  issue. 

Channbll,  B.— I  am  also  of  opinion  that  this  rule  8houI4 
be  discharged  and  with  costs.  I  agree  with  the  Lord  Chief 
Baron  that  upon  an  application  of  this  kind,  we  have  not 
only  the  right  but  are  bound  to  inquire  into  the  hu:ts. 
Since  he  has  fully  stated  them,  I  abstain  from  repeating 
them ;  neither  do  I  express  any  opinion  as  to  whether  the 
giving  time  to  the  principal  operated  as  a  release  of  the 
sureties. 

The  two  acts  of  parliament  to  which  our  attention  has 
been  directed  must  be  read  together.  The  first,  60  Geo.  3 
&  1  Gea  4,  c.  9,  requires  every  printer  or  publisher  of  a 
newspaper  to  enter  into  a  recognizance  or  bond,  with  sore- 
ties,  for  securing  payment  oi fines  and  penalties  upon  convic- 
tions for  libel.  That  Act  contemplates  proceedings  of  s 
criminal  nature,  by  indictment.  The  second  Act,  11  Geo.  4 
&  1  Wm.  4,  c.  73,  increased  the  amount  of  the  recog- 
nizances and  bonds,  and  extended  the  liability  of  the  sure- 
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ties  to  payment  of  damages  and  eatt$  to  be  recovered  in  i868. 
actions  for  libeL  Thiti  Court  can  only  give  effect  to  that 
promion  when  called  npon  to  direct  such  proceedings  as  it 
might  have  ordered  to  obtain  any  fine  or  penalty  under  the 
former  Act  We  are  now  asked  to  apply  the  remedy  pro- 
vided by  tbte  latter  Act.  The  3rd  section  of  that  Act  gives 
power  to  this  Court  to  order  and  direct  such  proceedings 
to  be  had  or  taken  npon  such  recognizances  or  bonds  respec* 
lively  as  would  be  taken  to  obtain  any  fines  or  penalties^ 
if  the  plaintiff  shall  make  it  appear  by  affidavit  that  he  is 
entided  to  execution  against  the  defendant,  and  cannot  pro- 
cure satisfaction  by  execution  against  his  goods  and  chattels. 
I  do  not  propose  to  interfere  with  the  judgment  against  the 
defendant,  for  that  cannot  he  questioned  upon  this  applica« 
tioD;  and  when  we  are  asked  to  enforce  the  judgment 
against  the  sureties,  sU  we  have  to  consider  is  whether  it 
ought  to  be  enforced  against  them.  The  judgment  may  be 
good  as  against  the  defendant,  and  nevertheless  proceedings 
ought  not  to  be  taken  upon  it  against  the  sureties.  We 
ought  to  ascertain  whether  the  award  of  the  arbitrator  has 
been  properly  carried  out,  and  I  agree  with  the  Lord  Chief 
Baron  that  the  plaintiff  had  no  right  to  sign  judgment  for 
20001  This  being  an  application  to  the  only  Court  in 
which  it  can  be  made  to  enforce  a  judgment  against  persons 
who  are  not  parties  to  it,  I  agree  that  upon  the  facts  before 
as  we  ought  not  to  order  a  writ  of  scire  facias  to  issue. 

Wilde,  B. — I  am  of  the  same  opinion.  Indeed,  I  think 
the  case  clear.  The  plaintiff  brought  an  action  for  libel 
agunst  the  defendant,  an  editor  of  a  newspaper,  and  obtained 
a  judgment  in  the  Court  of  Common  Pleas.  The  plaintiff's 
counsel  is  quite  right  in  saying  that  we  neither  can  nor  will 
interfere  with  that  judgment.  Having  that  judgment,  the 
plaintiff  now  asks  for  execution  against  the  sureties,  under 
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1863.        3rd  section  of  the  11  Geo.  4  &  1  Wm.  4,  c.  73;  but,  in 
my  opinion,  the  plaintiff  has  not  shewn  any  right  to  exe- 
cution against  them.     The  plaintiff  applies  to  this  (^oort 
under  the  terms  of  a  special  act  of  parliament,  and  says, 
that,  having  recovered  judgment  against  the  defendant  in 
an  action  for  a  libel  published  in  his  newspaper,  this  Court 
is  bound  to  award  a  scire  facias  upon  the  ^cognizance  ;  ia 
other   words,   to  enable   the   plaintiff  to   issue   execution 
against  the  sureties.     If  we  were  merely  ministerial  officers^ 
and  the  mere  fact  of  the  existence  of  a  judgment  in  the 
Court  of  Common  Pleas  were  enough  to  entitle  the  plaintiff 
to  proceed  against  the  sureties,  he  would  be  right     But  the 
act  of  parliament  does  not  say  that  if  the  plaintiff  cannot 
obtain  satisfaction  against  the  defendant  he  sUall  be  entitled 
to  issue  execution  against  the  sureties — which  it  ought  to 
have  said,  if  the  plaintiff's  argument  is  correct.     The  act 
of  parliament  says,  that  the  plaintiff  may  come   to  this 
Court,  and  if  he  shall  make  it  appear  by  aflSdavit  that  he  is 
entitled  to  execution  against  the  defendant,  and  has  not  been 
able  to  procure  satisfaction  by  execution  against  his  goods, 
it  $haU  be  lawful  for  the  Court  to  order  proceedings  iipoD 
the  recognizance. 

It  is  contended  that  the  plaintiff  has  a  right  to  come  to  this 

* 

Court  and  get  execution  against  the  sureties ;  but  the  lan- 
guage of  the  statute  does  not  warrant  that  assertion:  it 
confers  on  us  the  power  to  act,  not  ministerially,  but  judi» 
cially,  by  inquiring  into  the  facts  and  satisfying  ourselves  that 
the  plaintiff  is  entitled  to  execution  upon  the  judgment 
The  facts  plainly  shew  that  this  plaintiff  is  not  so  entitled. 
The  sum  of  2000/.  was  merely  a  formal  entry  of  the  amount 
of  damage  upon  a  verdict  taken  by  consent,  subject  to  the 
award  of  an  arbitrator.  The  arbitrator  awarded  that  the 
damages  should  be  reduced  to  250/.,  and  that  the  defendant 
should  publish  an  apology  in  his  newspaper  within  a  certain 
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time ;  if  not,  the  verdict  should  aUnd  for  2000/.     If  the        lfi03. 

plaintiff  had  taken  up  the  *awanl  in  proper  time,  and  the 

defendant  had  refuaed  to  pnblisb  the  apology,  the  plaintiff 

might,  with  some  show  of  reason,  have  applied  to  thia  Court 

for  execution  as  upon  a  judgment  for  2000f.     But  the  pUiu* 

tiff  did  not  take  up  the  awanl  until  long  after  the  time  for 

publishing  the  a{iology  had  elapsed,  so  that  the  defendant 

never  knew  in  time  that  he  was  required  to  make  an  apo« 

logy,  and  now  the  plaintiff  asks  for  damages  to  the  amount 

of  2000/.,  although  the  defendant  has  made  no  default. 

To  grant  such  an  application  would  be  contrary  to  the 

common  principles  of  justice.     I  am  not  satisfied  that  the 

plaintiff  is  entided  to  execution  upon  his  judgment,  and  I, 

therefore,  think  that  the  rule  ought  to  be  discharged,  with 

costs. 

Uule  discharged,  with  costs. 
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FoBD  V.  AoEB  and  Another.  June  Ih 

JEjECTMENT  for  a  cottage  and  garden.     The  defend-  ^J^^^** 
ants  defended  as  landlords.  certain  land, 

_     •         prior  to 

At  the  trial,  before    fViUiams,  J.,   at  the  last   Spring  mortgaging 
Assizes  for  the   county   of  Suffolk,  "it  appeared   that  in  of  years,  put 
1837,  and  before  the  mortgage  next  mentioned  was  exe-  gio^^^^jT^" 
cuted,  Robert  Ford,  the  then  owner  in  fee,  put  his  ille-  J^JJPy*!^^^' 
gitimate  son  Quinton  into  possession  of  the  land  now  y^a»^thout 

°  *  payment  of 

rent  or  written 
Acknoirledgment  of  the  mortgagor^B  title.  A.  then  conyeyed  in  fee  to  the  plaintiff  and  after 
tttoraing  to  him  as  his  tenant  gaye  np  possession  for  a  sum  of  money  to  A,  the  representa- 
tiTe  of  the  mortgagor,  and  C.  the  executor  of  the  mortgagee  (whose  mortgage  had  been  kept 
alive  by  payment  of  interest).  B.  and  C.  afterwards  joined  in  a  conyeyance  of  the  premises 
to  the  defendants. — Hddt  in  an  action  of  ejectment,  first,  that  the  defendants  were  not 
Mtopped  from  setting  n^  llieir  title  to  the  premises ;  secondly,  that  they  were  t)er8ons  claim- 
ing imder  a  mortgage  within  the  meaning  of  the  7  Wm.  4  &  1  Vict.  c.  28,  ^aa  consequently 
tbat  the  3  &  4^W^.  4,  e.  27,  did  not  operate  to  bar  their  title. 

VOL.  n.— H.  ft  C.  U  £XCH. 
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in  dispute,  and   Quinton  occupied  fix>ni  that  time  until 
the  10th  of  January,  1862,  without  payment  of  rent,  and 
without  ever  making  any  written  acknowledgment  of  his 
father's  title.     By  deed,  dated  the  16th  of  December,  1837, 
Robert  Ford  mortgaged  the  property  for  a  term  of  1000 
years.    The  mortgagee  died  in  1842  and  his  executor 
proved  his  will    In  1848  Robert  Ford  conveyed  to  William 
Hawkins  subject  to  the  mortgage.    The  interest  on  the 
mortgage  was  paid  to  the  mortgagee  during  his  life,  and  to 
his  executors  after  his  death  until  1848.     A  demand  of 
possession  was  then  made  on  Quinton  by  the  mortgageei^ 
and  also  by  Hawkina     Quinton  refused  to  go  oat,  and  on 
the  10th  of  June,  1862,  executed  a  conveyance  of  the  pro- 
perty to  John  Ford  the  plaiutiff,  but  continued  in  posses- 
sion, the  plaintiff  letting  the  premises  to  him  from  that 
date  up  to  the  6th  of  April,  1862.  On  the  20th  of  February, 
1862,  a  writ  of  ejectment  was  issued  against  Quinton  at  the 
suit  of  one  of  the  mortgagee's  executors  and  William  Haw- 
kins, and  on  the  5th  of  April,  1862,  Quinton  was  induced 
to  take  from  them  a  sum  of  6L  and  give  up  possession.    In 
June,  1862,  the  mortgagee's  executors  and  Hawkins  joined 
in  a  conveyance  to  the  plaintiff.     Upon  these  facts  being 
proved  a  verdict  was  entered  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit,  the  Court  to  have 
power  to  draw  inferences  of  fact. 

Z>.  D.  Keane,  in  last  Easter  Term,  obtained  a  rule  nisi 
accordingly,  on  the  grounds  that  the  defendants  were  persons 
entitled  to  or  claiming  under  a  mortgage  of  the  land  sought 
to  be  recovered  made  by  a  mortgagor  not  barred  at  the 
time  of  making  it,  and  that  interest  on  the  money  secured 
by  such  mortgage  had  been  paid  within  twenty  years  next 
before  the  writ ;  and  also  on  the  ground  that  the  defendants 
were  in  possession,  and  that,  on  the  facts  proved,  those 
claiming  under  Robert  Ford  were  not  barred  as  against 
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WiUiAm  Font  and  those  dmiming  under  him^  nor  those  claim* 
iog  onder  the  add  William  Ford  shewn  to  be  entided  to  ejecu 

Phear  {(TMaUef  with  kim)  shewed  cause  (June  9, 10>— 
Finty  the  defendants  are  estopped  from  denying  the  phun* 
tiffVi  title  notil  they  restore  possession  of  the  land :  Dae  d. 
BmOm  ▼.  Miai(a\  Dae  d.  Mkneam  ▼.  Bajfhpib),  It  is 
indeed,  laid  down  in  Co.  Litt  47,  b.,  that  **  if  a  man  take 
a  lease  Sx  yean  of  his  own  land  by  deed  indented,  the 
estoppel  doth  not  continue  afier  the  term  ended ;  for  by 
the  making  of  the  lease  the  estoppel  doth  grow,  and  conse- 
qoendy.by  the  end  of  the  lease  the  estoppel  determines.** 
But  m  Bojfley  ▼«  Bradky(e),  ffiUe,  C  J^  after  citing  that 
pasBsge,  says : — **  The  only  qualification  I  am  aware  of,  that 
hss  been  engrafted  upon  that  rule,  is  that  if  the  tenant 
came  mia  paeeeeewn  under  the  lessor  he  must  restore  the 
possession  before  he  disputes  the  title." 

Secondly,  upon  the  facts  proved  the  plaintiff  is  entitled 
to  recover.  If  Robert  Ford  had  not  mortgaged  the  pro* 
perty,  Quinton,  (whether  he  occupied  as  tenant  at  will  or 
with  the  permission  of  Robert  Ford),  would  have  acquired, 
under  the  3  &  4  Wm.  4,  c  27,  s.  7,  a  title  which  would 
have  barred  all  peiaons  i  Dae  d.  TAempfon  v.  Thampsan  (d). 
The  question  then  is,  whether  the  &ct  of  a  term  of  years 
having  vested  in  the  mortgagee  has  altered  the  case  by 
reason  of  the  7  Wm.  4  &  1  Vict.  c.  28,  which  enables 
mortgsgeea  and  persons  claiming  under  them  to  bring 
actions  to  recover  land  within  twenty  years  after  the  last 
payment  of  principal  or  interest^  although  more  than  twenty 
yean  may  have  elapsed  since  the  right  of  entry  accruecL 
In  Dae  d.  Palmer  v.  Eyre  (e),  it  was  held  that  that  enact- 

(a)  a  A.  ft  S.  17.  (<0  6  A.  &  B.  721. 

lb)  3  A.  &  £.  1S8.  («)  17  Q.  B.  366. 

(e)  5  C.  B.  396. 400. 
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ment  was  general,  and  preeenred  to  a  mortgagee  the  aame 
right  of  entrj  as  if  the  3  &  4  Wm.  4,  c.  27,  had  not  peased, 
and  that  if  the  possession  has  never  been  sach  as  before 
that  Act  would  have  been  adverse  the  mortgagee  is  entitled 
to  recover.  This  case  however  is  distinguishable.  In  Dae 
d  Palmer  v.  Eyre  there  was  no  evidence  to  shew  that  the 
party  in  possession  was  not  tenant  to  the  mortgagee.  Here 
the  premises  were  mortgaged  for  a  term  of  years  at  the  time  a 
person  was  in  possession  as  tenant  at  will,  and  the  mortgagee 
took  no  steps  to  create  the  relation  of  landlord  and  tenant 
between  them.  The  mortgage  severed  the  tenancy  at  will 
and  merely  created  an  interesse  termini  in  the  mortgagee, 
which  is  not  within  the  statute  (a). 


D.  D.  Keane,  in  support  of  the  rule. — First,  there  is  no 
estoppel.  Possession  was  surrendered  by  Quinton  to  get  rid 
of  the  then  pending  ejectment.  [Bramwett,  B. — The  pos- 
session was  not  given  up  under  pressure  of  the  ejectment, 
but  in  consequence  of  a  sum  of  money  being  paid  to  obtain 
possession.]  At  all  events,  the  plaintiff  is  precluded  from 
setting  up  the  estoppeL  The  plaintiff  relics  on  a  purchase 
from  Quinton.  Quinton's  interest  was  derived  from  chose 
whom  the  defendants  represent  If  Quinton  is  estopped 
from  denying  the  defendants'  title,  so  is  the  plaintiff. 

Secondly,  the  defendants  are  not  barred.  The  cases 
of  Doe  d.  Palmer  v.  Eyre{b\  and  Doe  d.  Baddeley  v. 
Jdaseey  (c>,  are   decisive   as  to   the   true  construction  of 


(a)  The  plaintiff's  counsel 
raised  no  point  as  to  the  mort- 
gage term  being  merged  in  the 
fee.  It  is,  however,  to  be  ob- 
served that  by  the  3  &  4  Wm.  4, 
c.  27,  s.  34,  the  remedy  is  not 
merely  barred  when  the  period 
for  making  an  entry  is  deter- 
mined, but  the  right  and  title  in 


the  land  of  the  person,  whose 
remedy  is  barred,  is  thereby  i^ 
tinguuhed;  so  that  if  he  enter 
afler  that  period  he  is  a  mere 
wrong-doer  as  against  any  person 
who  happens  to  be  in  possession : 
HoimM  v.  Neudeaub^  1 1  A.  &  £.44. 

(b)  17  Q.  B.  366. 

(c)  I7Q.B.878. 
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7  Win.  4  &  1  Vict,  a  28.  In  the  latter  case,  althoagh  the  1863. 
mortgage  had  been  paid  off,  and  the  purchaser  had  taken  a 
oonTejance,  in  which  the  mortgagor  and  mortgagee  joined, 
of  the  premises,  and  of  the  mortgagor's  equity  of  redemp« 
tion,  it  was  held  that  the  purchaser  was  a  person  *' claiming 
under  a  mortgage"  within  the  meaning  of  the  7  Wro.  4  &  1 
VlcL  c.  28. — He  was  then  stopped  by  the  Court. 

Pollock,  C.  B.—  I  am  of  opinion  that  this  rule  should 
be  made  absolute.  The  objection,  that  before  any  question 
of  tide  is  gone  into  the  defendants  must  restore  possession 
of  the  land,  has  not  been  sustained. 

The  other  question  is  upon  the  merits.  The  defendants 
claim  under  a  mortgage  by  the  owner.  Upon  this  mortgage 
interest  has  been  paid  within  twenty  years  before  this  action 
commenced.  The  plaintiff  claims  under  a  purchase  from 
one  who,  before  the  execution  of  the  mortgage  (15th  of 
December,  1837),  was  put  into  possession  of  the  land  by 
the  mortgagor  as  his  tenant,  and  who  remained  in  possession 
down  to  the  year  1862,  without  ever  paying  rent.  The 
question  raised  is  concluded  by  authority.  But  apart  from 
amhority  I  think  it  clear  that,  as  against  those  who  claim 
under  the  mortgagee,  the  plaintiff  has  no  title. 

Chankell,  B. — I  am  of  the  same  opinion.  I  do  not 
dispute  the  authority  of  Doe  d.  Bvllen  t.  Mills  (a) ;  but  the 
present  case  appears  to  me  distinguishable.  Although  up 
to  a  certain  point  it  resembles  that  case  in  its  facts,  it  differs 
in  the  circumstances  under  which  the  plaintiff's  tenant  was 
originally  let  into  possession.  The  defendants  do  not  seek 
to  dispute  the  plaintiff's  title,  but  to  shew  an  affirmative 
title  in  themselves,  from  which  any  title  the  plaintiff  had 
was  derived. 

(a)  2A.&E.  17. 
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Upon  the  other  point  the  autboritiesaie  deciaite.  The 
estate  and  interest  of  the  origiDal  mortgagee  are  vested  id 
the  defendants,  and  thej  cUnm  onder  a  mortgage  on  which 
interest  has  been  paid  within  twenty  yean  hefere  this 
action  was  brought. 

Rule  absolute. 


J  wit  3. 


Alter  the 
20  Vict.  c.  19 
passed,  two 
justices 
appointed  an 
oTeneer  for 
9.f  which  at 
the  time  that 
Act  passed 
was  an  extia- 
parochial 
phice  having 
no  poor  Ma 
no  poop  rate. 
Afterwards 
the  Poor  Law 
Commis- 
sioners 
ordered  that 
it  should  be 
added  to  a 
Union;  and 
the  gaardians 
of  the  Union 
ordered  that 
it  should 
contribute  to 
the  common 
fundSlV. 
No  expenses 
had  ever  been 
incurred  by 
the  Union  on 


The  Overseehs  of  the  Parish  of  Stafle  Inn,  Appel- 
lants, The  Boabd  of  Guarjhans  of  Holborn  Union, 
Respondents. 

V->ASE  stated  by  justices,  under  the  20  &  21  Vict.  c.  43, 
for  the  opinion  of  this  Court,  as  follows : — 

K  At  a  special  session  duly  held  before  us,  two  of  her 
Majesty's  justices  of  the  peace  for  the  county  of  Middlesex, 
acting  within  the  district  wherein  the  parish  of  Staple  Inu 
is  situate,  H.  S.  Pownall,  the  overseer  of  the  said  parish, 
appeared  to  shew  cause  why  a  certain  contribution  of  501, 
required  by  order  of  the  Guardians  of  the  Holborn  Union, 
dated  in  May  1862,  to  be  paid  to  the  said  Union  by  the 
said  parish  of  Staple  Inn,  had  not  been  paid 

2.  The  following  facts  were  proved  and  undisputed  :— 

3.  The  Holborn  Union  was  duly  formed  in  Maich,  1836, 
soon  after  the  passing  of  the  4  &  5  Wm.  4,  c.  75. 

4.  At  that  time  and  long  afterwards  Staple  Inn  was 
extra-parochial,  having  no  overBcers,  no  poor,  no  poor 
rales,  and  it  was  not  included  in  the  said  Union.  It  was 
entered  separately  as  extra-parochial  in  the  report  of  the 


Its  common  fund,  m  manner  provided  by  the  24  &  25  Vict.  c.  55^79  «>n»^we  to 
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Registrar  General  on  the  oenaas  of  1851.  It  was  enacted, 
by  the  20  Vict  c.  19,  &  1,  that  ''after  the  31st  day  of  De- 
cember,  1857,  every  place  entered  separately  in  diie  report 
of  the  Registrar  General  on  the  last  censos  which  now  is 
or  is  repnted  to  be  extra-parochial,  and  wherein  no  rate  is 
levied  for  the  relief  of  the  poor,  shall,  for  all  the  purposes 
of  the  asseasment  to  the  poor  rate,  the  relief  of  the  poor, 
the  ooonty,  police,  or  borough  rate,  the  burial  of  the  dead, 
the  removal  of  nuisances^  the  registration  of  parliamentary 
and  municipal  voters^  and  the  registration  of  births  and 
deaths,  be  deemed  a  parish  for  such  purposes,  and  shall  be 
designated  by  the  name  which  is  toigned  to  it  in  such 
report ;  and  the  justices  of  the  peace  having  jurisdiction 
over  such  place,  or  over  the  greater  part  thereof,  shall 
appoint  oveiseers  of  the  poor  therein ;  and  with  respect  to 
any  other  place  being,  or  reputed  to  be,  extra-parochial, 
and  wherein  no  rate  is  levied  for  the  relief  of  the  poor, 
such  justices  may  appoint  overseers  of  the  poor  therein, 
notwithstanding  any  thing  contained  in  the  101st  chapter  of 
the  statute  passed  in  the  session  of  parliament  of  the  7th 
and  8th  years  of  her  present  Majesty*" 

5.  In  pursuance  of  this  Act  the  justices  appointed  an 
overseer  for  the  parish  of  Staple  Inn,  and  afterwards,  on 
the  25tli  of  August,  1858,  the  Poor  Law  Commissioners 
made  an  order  that  the  said  parish  of  Staple  Inn  should, 
on  and  from  the  29th  of  September  then  next,  be  added  to 
the  Holbom  Union. 

6.  No  expenses  have  ever  been  incurred  by  the  Union 
for  or  on  behalf  of  the  parish  of  Staple  Inn  for  the  relief  of 
poor  belonging  to  that  parish.  The  said  parish  has  not 
and  never  has  had  any  poor ;  no  rate  has  ever  been  made 
nnce  it  became  a  parish;  consequently  no  claim  for  con- 
tribution to  the  common  fund  or  otherwise  of  the  said 
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Union  has  erer  been  made  upon  the  parish  of  Staple  Inn 
until  the  claim  in  question. 

7.  The  making  of  the  contribution  order,  and  the  service 
on  PownaUy  the  overseer,  and  demand  add  refusal  of  pay* 
ment,  were  proved  and  admitted. 

8.  The  present  claim  is  made  under  the  provisions  of 
the  24  &  25  Vict  c.  65,  s.  9,  which  enacts,  <*  And  whereas 
it  is  also  expedient  to  alter  the  mode  in  which  the  contri- 
butions of  parishes  to  the  common  fund  of  the  Union  in 
which  thej  are  comprised  are  now  calculated:  Be  it  there- 
fore enacted,  That  after  the  25th  day  of  March  next  the 
several  parishes  comprised  in  any  Union  abeady  formed  or 
hereafter  to  be  formed  under  the  provisions  of  the  4  &  5 
Wm.  4,  c  76,  shall  contribute  to  the  common  fund  thereof, 
in  proportion  to  the  annual  rateable  value  tH  the  lands, 
tenements,  and  hereditaments  in  such  parishes  respectively 
assessable  by  the  laws  in  force  for  the  time  being  to  the 
relief  of  the  poor,  and  in  no  other  manner,  whether  the 
lands^  tenements,  and  hereditaments  shall  be  actnally  rated 
or  not,  and  whether  the  rate  levied  shall  be  collected  in 
ftiU  or  upon  any  composition:  Provided  always  tbst  no- 
thing hf^rein  contained  shall  alter  or  affect  the  liability  of 
any  parish  comprised  in  any  such  Union  in  regani  to  any 
charge  lawfully  created  in  the  said  Union,  and  secured 
upon  the  poor  rates  of  all  or  any  of  the  parishes  comprised 
therein,  which  shall  have  been  created  at  any  time  previous 
to  the  said  25th  day  of  March ;  but  the  same  shall  continue 
to  be  charged  and  payable  in  like  manner  as  it  would  by 
law  have  been  charged  and  payable  if  this  Act  had  not 
been  passed ;  provided  also  that  nothing  herein  contained 
shall  apply  to  any  contribution  which  shall  be  in  arrear 
from  any  parish  in  such  Union  on  the  said  25th  day  of 
Marchj  but  the  same  shall   be  recoverable  and  shall  be 
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apl^icable  id  the  same  manner  as  if  this  Act  had  not  been 
passed." 

9.  It  was  proved  and  admitted  that  the  sum  so  claimed 
was  the  proper  contribution  of  Staple  Inn  to  the  common 
fhnd  under  this  section,  if  it  is  liable  to  contribute  at  all; 
bat  it  was  objected,  on  the  part  of  the  parish  of  Staple  Inn, 
that  it  had  never  become  part  of  the  Holbom  Union,  and 
even  if  it  had,  inasmuch  as  it  had  never  yet  contributed  to 
the  common  fund  of  this  union,  and  the  above  section  was 
pissed  to  alter  the  mode  in  which  contribntions  of  parishes 
to  the  common  fund  of  the  union  in  which  they  are  com- 
prised had  been  previously  calculated,  that  the  section  did 
not  apply  to  Staple  Inn,  and  that  it  is  not  now  liable  to  con- 
tribute under  the  provisions  of  the  above  section. 

10.  It  was  eur  opinion  that  the  parish  of  Staple  Inn  is 
liable  to  contribute,  and  we  made  the  order  for  payment  of 
the  said  contribution  accordingly. 

11.  The  overseer  of  the  parish  of  Staple  Inn  being  dis- 
satisfied  with  our  determination,  as  being  erroneous  in  point 
of  law,  has  duly  applied  to  us  to  state  a  case  setting  forth 
the  facts  and  grounds  of  our  determination  for  the  opinion 
thereon  of  the  Court  of  Exchequer,  under  the  provisions 
of  the  20  &  21  Vict  c.  43,  which,  with  the  concurrence  of 
the  anion,  we  have  consented  to  do  in  the  form  agreed  to 
by  both  parties,  so  far  as  we  lawfully  may  or  can  under  the 
said  statute. 

The  opinion  of  the  Court  is  therefore  requested  whether, 
upon  the  fiicts  here  stated,  the  parish  of  Staple  Inn  is  or  is 
not  liable  to  contribute  to  the  common  fund  of  the  Holbom 
Union. 
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Maniity  (Hopwood  with  him),  for  the  respondents. — By 
the  Poor  Law  Amendment  Act,  4  &  5  Vict.  c.  76,  s.  26,  the 
Poor  Law  Commissioners  are  empowered  to  form  parishes 
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into  a  anion.    The  case  finds  that  the  Holtxyrn  Union  was 
fonned  in  March^  ISSB,  after  the  passing  of  that  Act;  and 
tlmt,  at  that  time  and  long  afterwards,  Staple  Inn  was  extia- 
parochialy  and,  having  no  poor  or  poor  rates,  was  not  in- 
cluded in  the  union.     By  the  20  Vict,  c  19,  s.  1^  after  the 
Slst  of  December,  1867,  every  extra-parochial  place  where 
no  poor  rate  is  levied  shall  be  deemed  a  parish  for  the  pur- 
poses of  assessment  for  the  relief  of  the  poor,  and  the  joatioes 
having  jurisdiction  over  such  place  may  appoint  overseers 
of  the  poor  therein.  The  justices,  in  pursuance  of  that  Act, 
appointed  an  overseer  for  the  parish  of  Staple  Inn,  and  oo 
the  25th  August  1858,  the  Poor  Law  Commisrioners  made 
an  order  annexing  it  to  the  Holbom  Union  finom  the  29th 
of  September  in  that  year.    Then,  by  the  28th  section  of 
the  4  &  5  Wm.  4,  a  76,  the  parish  of  Staple  Inn  became 
liable  to  contribute  its  proportion  to  the  expenses  incoired 
for  the  common  use  or  benefit  of  the  parishes  included  in 
the  union.     Begina  v.  Boieler  (a)  is  an  express  authority 
that,  under  the  32nd  section  of  the  4  ft  5  Wm.  4,  c  76,  the 
Poor  Law  Commissioners  had  power  to  add  the  parish  of 
Staple  Inn  to  the  Holbom  Union  without  the  consent  af 
the  owners  or  occupiers.     Then,  the  parish  of  Staple  Inn 
having  been  comprised  in  the  union  at  the  time  the  24  &  25 
Vict  c.  55  psssed,  by  the  9th  section  of  that  Act  became 
liable  to  contribute  to  the  common  fond  in  proportion  to 
the  annual  rateable  value  of  the  lands  in  the  parish  sssess- 
able  to  the  relief  of  the  poor. 


The  Court  then  called  on 

Pickering  (with  whom  was  Cromptm  Huitm),  for  the 
appellants. — The  Poor  Law  Commissioners  had  no  power 
to  add  Staple  Inn  to  the  Holbom  Union.     The  object  of 


(a)  32  L.  J.,  Mag.  Cas.  91. 
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the  4  &  5  Wm.  4,  a  76,  was  not  to  create  a  new  lialnBty 

nnder  the  poor  law,  bat  to  provide  for  the  uniform  admi- 

niBtTBtion  of  it    By  the  26th  section,  notwithstanding  the 

onion,  each  parish  *<  shall  be  separately  chaigeable  with 

and  liable  to  defray  the  expense  of  its  own  poor.**    And 

by  the  interpretation  danse,  section  109,*'  the  word  parish 

«hall  be  construed  to  include  any  parish,  ftc.,  or  division 

or  district  of  a  place  malntanning  its  own  poor,  whether 

parodiial  or  extra-parochial."     Therefore,  each  pariah  is 

only  Kabie  to  contribute  to  the  common  fund  of  the  union 

Ibr  tbe  purpose  of  the  manitenance  of  its  own  poor.    The 

28th  section  of  the  4  &  5  Wm.  4,  c  76,  empowers  the  Poor 

Law  Commissioners  to  ascertain  the  expense  incurred  by 

each  parish  of  the  union  for  the  relief  of  the  poor  belonging 

to  such  parish,  upon  an  average  of  three  years;  and  pro- 

ridss  that  die  respective  parishes  shall  contribute  and  be 

flflsessed  to  the  common  fiind  of  the  union,  in  the  propor- 

doDS  which  the  expense  of  such  parishes  shall  be  found  to 

have  borne  to  each  other  during  such  period.   8o  that,  unless 

a  parish  has  some  poor,  it  is  useless  to  add  it  to  a  union. 

[Bramwell,  B.— ^The  Commissioners  had  power  to  add  the 

parish  of  Staple  Ion  to  tbe  union,  for  although  at  that  time 

there  were  no  poor,  there  might  afterwards  be  some.]    The 

case  of  Rex  v.  SHfttf  Ptfor  Law  Cammisnoners  (a)  illustrates 

the  principle  of  construction  which  ought  to  be  applied  to 

the  4  &  5  Wm.  4,  c.  76.     Though  the  26th  section  would 

seem  to  empower  the  Commissioners  to  include  in  a  union 

a  parish  which  has  no  poor,  yet  the  general  language  of  that 

section  must  read  as  qualified  by  the  28tb,  which  shews 

that  the  power  is  only  to  be  exercised  where  the  parish  is 

liable  to  contribute  to  the  common  fund  in  respect  of  its 

own  poor.    The  preamble  of  the  9th  section  of  the  24  &  25 

Vict  c.  669  shews  that  the  object  of  that  enactment  was 

(a)  6  A.  &  E.  1. 
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not  to  impose  on  a  jMuish  without  any  poor  the  liability  to 
contribute  to  the  common  fond  of  the  union,  but  only  to 
alter  the  mode  in  which  the  contributions  then  made  were 
calculated :  this  point  was  not  raised  in  Regma  v.  Baieler. 

Mottkty^  in  reply. — It  is  not  the  poor  of  a  parish  only 
who  are  chargeable  upon  the  common  fund  of  a  union, 
but  destitute  wayfarers,  wanderers^  foundlings,  persons  suf- 
fering from  accident  or  sickness  and  lunatics:  24  &  25 
Vict  c.  55,  ss.  4,  5,  6.  Therefore  the  parish  of  Staple  Inn, 
although  it  has  no  poor,  is  liable  to  contribute  to  the  cost  of 
the  relief  of  all  such  persons. 

Pollock,  C.  B. — In  my  opinion  it  is  clear  that  the  Poor 
Law  Commissioners  had  a  right  to  treat  Staple  Inn  as  a 
parish,  and  add  it  to  the  Holbom  Union.     It  is  also  clear 
that  as  one  of  the  parishes  of  the  Union  it  became  liable  to 
contribute  to  the  common  fund,  under  the  28th  section  of 
the  4  &  5  Wm.  4,  c.  76.    But  now,  instead  of  contributing 
in  proportion  to  the  expense  of  each  parish  on  an  average 
of  three  years,  as  provided  by  that  enactment,  it  must,  under 
the  24  &  25  Vict  c.  55,  s.  9,  contribute  in  proportion  to  the 
annual  rateable  value  of  its  lands  assessable  to  the  relief  of 
the  poor,  or,  in  other  words,  according  to  its  capacity  to  pay. 
There  is,  therefore,  a  complete  answer  to  the  argument,  that 
because  Staple  Inn  has  no  poor  it  cannot  be  called  upon  to 
contribute  to  the  common  fund  of  the  Union.    I  think  that 
the  order  of  the  justices  is  not  only  right  in  point  of  law, 
but  is  also  reasonable  according  to  the  common  sense  view 
of  the  subject. 

Bramwbll,  B. — ^I  am  of  the  same  opinion.  I  also  think 
the  order  both  right  and  reasonable.  It  may  seern  a  hard- 
ship on  this  Society  that,  not  participating  in  the  general 
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benefits  of  the  poor  law  in  anything  like  the  proportion  in 
which  it  is  rated^  it  shoald  be  charged  with  this  sum  of  502i 
But  it  is  clear  that  it  ought  to  contribute  something  to  the 
common  fund  of  the  Union,  and  for  this  reason,  that  the 
UoioD  is  subject  to  the  maintenance  of  paupers  frequenting 
the  district,  such  as  wayfarers,  wanderers  or  lunatica 

It  is  objected  that  the  Commissioners  bad  no  power  to 
add  this  parish  to  the  Union,  because  the  criterion  of  con- 
tributing to  the  common  fund  (which  it  must  be  supposed 
that  all  parishes  included  in  the  Union  would  do)  did  not 
exist,  since  there  was  no  means  of  ascertaining  the  annual 
aTerage  expense  of  the  parish  for  the  preceding  three 
years,  inasmuch  as  it  had  no  poor,  nor  poor  rate.  But  I 
do  not  agree  with  that  argument.  It  seems  to  me  perfectly 
right  and  reasonable  that  a  parish  which  maintains  its  own 
poor  should  be  annexed  to  a  Union,  although,  for  many 
years  previously,  it  may  have  had  no  paupers,  for  a  Union 
is  formed  because  it  is  convenient  with  reference  to  a  dis- 
trict, and  a  parish  is  not  to  be  omitted  because  it  would 
derive  no  immediate  benefit  from  the  annexation.  I  should 
liave  thought  that  a  parish  was  included  with  reference  not 
merely  to  its  present  but  its  future  condition,  so  that,  if  it 
ever  had  any  paupers  they  might  be  relieved  in  the  Union 
of  that  particular  district.  Therefore,  it  seems  to  me  that 
there  is  no  ground  for  the  objection ;  on  the  contrary,  I 
think  it  would  be  unreasonable  if  a  parish  could  not  be 
added  to  a  Union  merely  because  it  had  no  poor  and  no 
poor  rate.  For  these  reasons  I  think  that  the  respondents 
are  entitled  to  our  judgment. 
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Chaknell,  B. — I  am  of  opinion  that  the  decision  of  the 
justices  is  right,  and  that  the  respondents  are  entitled  to 
our  judgment  The  question  submitted  to  us  is,  whether, 
upon  the  facts  stated,  the  parish  of  Staple  Inn  is  or  is  not 
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liable  to  contribute  to  the  oommoa  fund  of  the  Holbom 
Union ;  and  it  is  admitted  that,  if  liable  to  contribute, 
the  sum  clainied  is  the  proper  contributioo*  It  seems  to 
me  that,  prior  to  the  20  VicL  c  19,  there  was  no  power 
to  annex  Staple  Inn  to  the  Holbom  Union.  The  first  sec- 
tion of  that  Act  declares  that  every  extra-parochial  place 
shall  for  the  purposes  (amongst  others)  of  assessment  to  the 
poor  rate  and  relief  of  the  poor,  be  deemed  a  parish ;  and 
that  the  justices  baring  jurisdiction  over  the  place  maj 
appoint  overseers  of  the  poor  therein.  Staple  Inn  having 
thus  become  a  parish,  the  Poor  Law  Commissioneis  bad 
power,  under  the  32nd  section  of  the  4  &  5  Wm.  4,  c.  76, 
to  annex  it  to  the  Holbom  Union.  Therefore  all  difficulty 
upon  that  point  is  at  an  end,  and,  in  my  opinion,  the  order 
of  annexation  b  perfectly  good. 

Then  came  the  24  &  25  Vict,  c  55,  which  altered  the 
mode  of  calculating  the  contributions  of  the  several  parishes 
to  the  common  fiind  of  the  Union.  Instead  of  the  former 
mode  of  calculating  the  expense  of  each  parish  upon  an 
average  of  three  yearsy  the  9tb  section  provides  that  they 
shall  contribute  in  proportion  to  the  annual  rateable  value 
of  their  lands.  I^  indeed,  the  order  for  contribalion  bad 
been  made  before  the  passing  of  the  24  &  25  Vict.  c.  55, 
I  should  have  been  dbposed  to  agree  with  the  argument  of 
Mr.  Piehermff;  but  the  (Nxler  was  made  in  May  1862,  and 
after  that  statute  was  in  force.  I  therefore  think  that  the 
order  for  contribution  is  also  good. 


Wilde,  B. — I  am  entirely  of  the  same  opinion.  If  we 
were  to  hold  that  the  order  to  contribute  is  not  good,  there 
would  be  no  means  whatever  of  carrying  into  effisct  the 
provisions  of  the  20  VicL  c.  19,  and  24  &  25  VicL  c.  55. 
The  object  of  the  former  Act  was  to  abolish  extra-paro- 
chial places  and  to  render  them  parishes  for  the  purposes 
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of  asBeflBineiit  to  the  poor  rates  and  relief  of  the  poor. 
Then,  being  parishes,  the  Poor  Law  CommisBionerB  may 
aonez  them  to  a  Union,  and  they  are  liable  to  contribute  to 
the  common  fund  of  the  Union  in  the  manner  provided  by 
the  24  &  25  Vict,  a  55^  a.  9.  llie  exemption  from  asseas- 
ment  for  the  relief  of  the  poor  is  abolished,  and  the  only 
mode  in  which  parishes  can  now  contribute  is  under  the 
24  &  25  Vict  c  55,  s.  9,  in  pursuance  of  which  this  order 
was  made. 

Determination  of  justices  affirmed. 
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Frean  9.  Sargent. 

1  HIS  was  an  action  for  slander.  The  declaration  con- 
tained three  counts,  to  which  the  defendant  pleaded  not 
gnilty,  and  issues  were  joined  thereon.  After  notice  of 
trial,  the  cause  was,  by  agreement  in  writing,  referred  to 
arbitration,  *'  the  costs  of  the  cause  to  abide  the  event  of 
the  award,  and  the  costs  of  the  reference  and  award  to  be 
in  the  discretion  of  the  arbitratozB." 

The  arbitrators  awarded  as  follows: — *'As.to  the  issues 
firstly  and  secondly  joined  in  the  acuon,  we  award  and 
fiiKi  for  the  defendant;  and  as  to  the  issue  thirdly  joined 
in  the  cause,  we  award  and  find  that  the  defendant  was 
guilty  of  the  grievances  laid  to  his  charge ;  and  we  assess 
the  damages  of  the  plaintiff  on  the  occasion  thereof  at  20«., 
which  sum  we  direct  the  defendant  to  pay  to  the  plaintiff. 
And  we  further  award  and  direct  that  the  defendant  do 
pay  to  the  plaintiff  his  costs  of  and  incidental  to  this 
rererence  and  award,  and  that  the  defendant  do  bear  his 
own  costs  of  the  same." 

On  taxation  before  the  Master,  it  was  objected  that  as 
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1863.        the  pluntiff  had  recovered  leas  than  4Qf.  damages  he  was 

^^      not  entitled  to  die  costs  of  the  action.    The  Master  decided 

»•  that  the  plaintiff  was  entitled,  and  gave  his  allocatur  for 

SSL   19«.    lldL,   the  plaintiff^s  costs  of  the   action,  and 

30/.  As,  1 1d.  his  costs  of  the  reference  and  award. 

The  defendant  took  out  a  summons  at  Chambers  to  re- 
view the  Master  s  taxation,  which  was  heard  before  Martin^ 
B.,  who  refused  to  make  an  order. 

71  fF.  Sammdkn  -now  moved  for  a  role  calling  on  the 
plaintiff  to  shew  cause  why  the  Master  should  not  review 
the  taxation  of  the  plaintiff's  costs. — The  plaintiff  is  not 
entided  to  the  costs  of  the  acdon.     In  tf^^ens  v.  Cook  (a) 
and  Griffitiu  v.  TkomoM  {b)  the  question  arose  under  the 
3  &  4  VicL  c.  24,  and  it  was  held  that  a  plaindff  who 
recovered  less  than  40«.  damages  by  the  award  of  an  arbi- 
trator, was  entitled  to  the  costs  of  the  action,  because  that 
statute  did  not  apply,  inasmuch  as  there  was  no  verdict. 
This,  however,  b  an  acdon  for  slander,  and  the  question 
depends  on  the  21  Jac.  1,  c.  16,  s.  6,  which  enacts  '*ihat 
in  all  acdons  upon  the  case  for  slanderous  words,  &Cy  if 
the  jury  upon  the  trial  of  the  issue  in  stich  acdon,  or  the 
jury  that  shall  inquire  of  the  damages,  do  find  or  assess  the 
damages  under  40if.,  then  the  plaindff  in  such  acdon  shall 
have  and  recover  only  so  much  costs  as  the  damages  so 
given  or  assessed  amount  unto^  without  any  further  increase 
of  the  same."    [Cluamdl^  B. — ^That  enactment  only  applies 
where  there  is  a  verdict.]     Here  the  cause  having  been 
referred  by  agreement,  the  arbitrators  were  subedtuted  for 
the  jury  to  **  inquire  of  the  damages,"  within  the  meaning 
of  the  21  Jac.  1,  c  16,  s.  6.    That  enactment  is  not  re- 
pealed by  the  3  &  4  VicL  c.  24 :  Evam  v.  Aes  (c>    The 

(tf)  6  C.  B.,  N.  S.  784.  (»)  4  D.  &  L.  109. 

(c)  9  C.  B.,  K.  S.  991. 
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costs  are  to  abide  the  event  of  the  award,  which  means  the 
J^al  event;  and  in  this  case  the  legal  event  is,  that  the 
plaintiff  has  recovered  on  one  issue  20if.  damages.  If  the  „  «• 
cause  had  been  tried  and  the  plaintiff  had  obtained  a  ver^ 
did  for  20*.  only,  it  is  clear  that  he  woald  not  have  been 
entided  to  costs;  and  is  a  defendant  to  be  in  a  worse 
situation  because  he  has  consented  to  the  damages  being 
assessed  bj  arbitrators  instead  of  a  jury  ? 

Martin,  6. — We  are  all  of  opinion  that  the  Master  was 
right.  Where  an  action  is  referred  to  arbitration  by  agree- 
ment, the  agreement  must  determine  the  rights  of  the 
parties.  It  is  a  mere  matter  of  contract,  and  does  not 
depend  on  the  statutes,  as  is  evident  from  the  judgment  of 
the  Court  of  Common  Pleas  in  Bobertton  v.  Sterne  (a). 
Here  the  parties  have  agreed  that  the  costs  of  the  cause 
shall  abide  the  event  of  the  award,  and  that  event  is  in  the 
plaintiff's  favour.     There  will  therefore  be  no  rule. 

Bramwbll,  B. — I  agree  that  there  ought  to  be  no  rule. 
It  seems  to  me  a  matter  of  very  little  difference  whether 
the  reference  is  by  order  or  agreement.  My  ground  for 
refusing  the  rule  is,  that  the  case  is  not  within  any  of  the 
statutes  which  take  away  the  plaintiff's  general  right  to 
costs  which  the  Statute  of  Gloucester  gives  him. 

Pollock,  C.  B.,  and  Chaknbll,  B.,  concurred. 

Rule  refused. 

(a)  13  C.  B.,  N.  S.  248. 
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Jufu  3.  Y0UNO9  Assignee  of  Meats,  a  Bankrupt,  o.  Roebuck. 

Where  a  J3  Y  consent  and  order  of  a  judge,  in  the  matter  of  an 

debtor  com-        ^  _  . 

mite  an  act  of   interpleader  issue,  the  following  case  was  stated  for  the 

bankruptcy  .    .  r  *u'     /i        *  , 

after  his  goods  opinion  of  this  Court: —  ' 

ash^^    ^         1^®  defendant,  T. Roebuck,  recovered  by  the  judgment 

^e^execmtion'  ^^  ^^®  Court  of  Exchequer  against  J.  Meays  and  S.  Town- 

18  not  vjJid^^  send  109L  4s.  2d.,  and  also  recovered  by  the  judgment  of 

^l^Thaa     ^^^  ^^^^  Court  against  the  said  T.  Meays  109/.  14#.  2d., 
been  perfected  and  for  haviniF.  execution  of  the  said  judtrments  writs  of 

by  safe  of  the  ,        .  ^*  .  •'      ^ 

goods  before      fieri  facias,  tested  respectively  the  22nd  of  January,  1863, 
the  petition       were  issucd  out  of  the  said  Court  directed  to  the  sheriff  of 

foradjudica-      -rr     1    v  • 

tioncrfbank-    Yorkshire. 

mptey.  rj^y^^  ^^^  sheriff,  on  the  23nl  of  January  last,  seized  and 

took  in  execution  under  the  said  writs  certain  goods  and 
chattels  of  the  said  J.  Meays,  and  advertised  a  sale  thereof 
by  auction  to  take  place  on  the  30th,  but  which  sale  did  not 
take  place,  being  prevented  by  the  circumstances  herein- 
after mentioned. 

The  said  J.  Meays,  on  the  24th  of  January  last,  com- 
mitted an  act  of  bankruptcy  by  petitioning  the  Court  of 
Bankniptcy  for  the  Leeds  district  (being  the  district  within 
which  he  had  resided  and  carried  on  business  for  the  six 
months  next  immediately  preceding)  for  an  adjudication  of 
bankruptcy  against  himself^  and  by  the  filing  of  such  petition 
on  the  same  day  was,  on  the  24th  of  January,  duly  adjudged 
a  bankrupt  on  his  own  petition ;  and  the  messenger  of  the 
Court  of  bankruptcy  on  the  same  day  came  upon  the  pre- 
mises where  the  said  goods  and  chattels  were,  (and  which 
said  goods  and  chattels  had  remained  and  continued  in  the 
possession  of  the  said  sheriff  under  and  5y  virtue  of  the 
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said  writs  since  the  seizure  thereof  as  aforesaid),  and  claimed        1863. 
pofflession  thereof  fixHn  the  said  sheriff;  and  on  the  same      ^^T"^"^^ 
day  the  sheriff  had  notice  that  the  said  J.  Meays  had  been  v. 

so  adjudged  a  bankrupt  as  aforesaid,  the  said  goods  and 
chattels  so  seized  by  the  said  sheriff  then  remaining  unsold, 
and  the  said  sheriff  being  then  in  possession  thereof  under 
the  said  execution. 

The  said  goods  and  chattels  were  not  sold  by  the  sheriff; 
but  a  further  order  was  made  by  Martin^  B.,  that  the  said 
goods  should  be  delivered  up  to  the  said  assignee,  and  that 
the  said  assignee  should  give  security  to  the  satisfaction  of 
one  of  the  Masters  for  payment  of  the  amount  of  the  said 
judgments  to  abide  the  event  of  this  case,  and  which 
security  has  been  given  accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether 
under  the  above  circumstances  the  said  assignee  under  the 
said  bankruptcy  was  or  was  not  entitled  to  the  said  goods 
and  chattels,  as  against  the  defendant  and  the  execution  at 
hu  suit. 

MeOuh,  for  the  plaintiff.— The  plaintiff  is  entitled  to 
recover.  The  184th  section  of  the  Bankrupt  Law  Consoli- 
dation Act,  1849, 12  &  13  Vict.  c.  106,  enacts  that  no  creditor 
having  security  for  his  debt  shall  receive  upon  any  such 
security  more  than  a  rateable  part  of  such  debt  except  in 
respect  of  any  execution  or  extent  served  and  levied  by  sei- 
zure and  sale  before  the  filing  of  a  petition  for  adjudication 
in  bankruptcy.  Button  v.  Cooper  (a)  is  an  express  authority 
that  under  that  enactment  an  execution  is  not  valid,  as 
against  the  assignee  of  a  bankrupt,  unless  not  only  the 
seiznre  but  also  the  tale  takes  place  before  the  filing  of  the 
petition  for  adjudication  in  bankruptcy.  The  circumstances 
of  tlus  case  are  identical  with  those  in  HtUUm  v.  Cooper. 

(a)  6  Exch.  159. 
X  2 
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The  133rd  aecdoD  of  the  Baoknipt  Law  CoDfloIidation  Act, 
1849,  only  ▼alidatcs  execotioDS  bona  fide  levied  by  sei- 
zure and  sale  before  the  filing  of  the  petition  for  adjudica- 
tion  in  bankruptcy,  where  the  execution  creditor  has  had 
no  notice  of  any  prior  act  of  bankruptcy.  In  EdwardM  ▼. 
Scarsbrook  {a\  the  act  of  bankruptcy  took  place  between 
the  seizure  and  sale  of  the  goods,  but  the  petition  for  adju- 
dication of  bankruptcy  was  not  filed  until  after  the  sale,  so 
that  the  tide  of  the  execution  creditor  was  complete  under 
the  184  th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849.  It  was  argued,  on  behalf  of  the  assignees,  that  as  the 
execution  creditor  had  notice  of  the  act  of  bankruptcy  before 
the  sale,  the  execution  was  invalidated  by  the  133rd  section 
of  that  Act;  but  the  Court  held  that  the  term  '*  prior  act  of 

■ 

bankruptcy"  in  that  section  meant  *'  act  of  bankruptcy  prior 
to  the  execution."    \W3de^  B. — That  decision  was  right.] 


The  Court  then  called  on 


T.  Jones,  to  support  the  rule. — The  act  of  bankruptcy 
having  taken  place  after  the  seizure  of  the  goods,  the 
execution  is  not  invalidated  by  the  133rd  section  of  the 
Bankrupt  Law  Consolidation  Act,  1849.  The  question 
then  is,  whether  the  title  of  the  execution  creditor  is  affected 
by  the  i84th  section.  No  doubt,  in  Hutton  v.  Cooper  (i), 
this  Court  held  that  both  the  seizure  and  sale  must  take 
place  before  the  filing  of  the  petition  for  adjudication  ; 
but  according  to  Edwards  v.  Scarsbrook^  where  the  goods 
are  seized  before  an  act  of  bankruptcy  notice  of  it  will 
not  invalidate  the  execution.  There  Cockbumy  C.  J.,  after 
referring  to  the  6  Geo.  4,  c.  18,  s.  61,  and  2  &  3  Vict.  c.  29, 
said;— «<  Then  the  subsequent  Act,  12  &  13  Vict.  c.  133, 
introduces  a  further  condition  that  the  issuing  of  the  execu- 
tion shall  be  followed  by  *  seizure  and  sale'.     That  still 

(a)  8  B.  &  S.  280.  (&)  6  Exch.  159. 
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refers  to  an  act  of  bankraptcy  prior  to  the  execution/ and 
leaves  the  kw  as  to  acts  of  bankruptcy  posterior  to  the 
ezecation  as  it  was  before."  That  reasoning  would  equally 
apply  to  the  184th  section,  and  would  tend  to  shew  that 
Button  ▼.  Cooper  was  not  correctly  decided. 

Mettishf  in  reply. — Section  133  renders  valid  executions, 
which  would  otherwise  be  invalid  by  reason  of  a  prior  act  of 
bankraptcy,  if  there  is  both  a  seizure  and  sale,  provided 
the  execution  creditor  had  no  notice  of  the  act  of  bank- 
raptcy. Edwards  v.  Scarsbrook  decided  that  where  the  act 
of  bankruptcy  intervenes  between  the  seizure  and  sale  that 
enactment  does  not  apply.  Here  there  was  no  sale,  and  there- 
fore the  execution  is  not  protected  by  the  184th  section. 

Pollock,  C.  B. — We  are  all  of  opinion  that  tbe  plaintiff 
is  entitled  to  judgment  By  tbe  express  language  of  the 
184th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
an  execution  against  the  goods  of  a  bankrupt  is  not  valid  as 
against  his  assignees  unless  it  has  been  levied  by  seizure  and 
sale  before  the  filing  of  a  petition  for  adjudication  of  bank- 
raptcy. If  there  has  been  a  seizure  and  no  sale,  the  execu- 
tion creditor  is  only  entitled  to  a  rateable  proportion  of  his 
debt    In  my  opinion  there  cannot  be  any  doubt  about  it. 

Bramwell,  B. — I  am  of  the  same  opinion.  It  is  im'pos- 
able  to  alter  the  words  of  the  act  of  parliament,  besides 
which  Hutton  v.  Cooper  has  already  decided  the  question. 

Chanmell,  B. — I  am  of  the  same  opinion. 

Wilde,  B. — The  case  is  decided  by  the  express  words  of 
the  184th  section ;  and  Hutton  v.  Cooper  is  an  authority  in 
point.    Edwards  v.  Scarsbrook  has  no  bearing  on  the  ques- 
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tion^  There  the  execudon  had  been  levied  by  wdrure  and 
sale  before  the  filing  of  the  petition  for  adjudication  in 
bankruptcy,  but  the  act  of  bankruptcy,  of  which  the  creditor 
had  notice,  interrened  between  the  seizure  and  sale,  and  it 
was  held  that  the  133rd  section  did  not  invalidate  the  title 
of  the  execution  creditor,  because  it  referred  to  an  act  of 
bankruptcy  prior  to  the  execution,  and  left  untouched  the 
law  as  to  acts  of  bankruptcy  posterior  to  the  execution. 

Judgment  for  the  plaintiff. 


Where  goods 
«re  taken  in 
execution 
within  the 


^^v^'  Banbury  v.  White  and  Another. 

Interpleader  issue,  to  try  whether  certain  goods 

seized  in  execution  by  the  sheriff  of  Devon,  under  a  writ 

iwentj-one       of  6.  fa.,  were  at  the  time  of  the  seizure  the  property  of  the 

days  allowed         «  •     •«. 

hj  the  Iflt  sec-  plaintin  as  against  the  defendants. 

Bills  of  Sale         ^^  ^^^  trial,  before  Byles,  J.,  at  the  Devonshire  Spring 

Act  for  filing 
a  bill  of  sale, 
it  is  not  Toid 
as  against  the 
persons  in 
the  Act 
mentioned, 
although  the 
holder  of 
bill  of  sale, 
intending  to 
comply- with 
the  proTisions 
of  the  Act, 
has  filed  docu- 
ments not  in 
confonnity 
with  it. 

It  is  suffi- 
cient if  the 
affidavit  filed 
with  the  biU 
of  sale  refers 
to  thedf'scrip- 

tion  of  the  residence  and  occupation  of  (he  attettrng  witness  mentioned  in  the  bill  of  sal« 
Per  Polloek,  C.  B. 


Assizes,  1863,  it  appeared  that  the  plaintiff  claimed  the 
goods  in  question  under  a  bill  of  sale  given  to  her  by  her 
son,  Samuel  Banbury.  The  bill  of  sale  was  executed  on 
the  12th  and  registered  on  the  15th  of  November.  On 
the  20th  the  goods  were  taken  in  execution  under  a  writ  of 
fi.  fa.  issued  on  a  judgment  obtained  by  the  defendants 
against  Samuel  Banbury. 

In  the  bill  of  sale  the  attesting  witness  signed  thus: — 
''  Christopher  Bridgman,  Solicitor,  Tavistock.** 

The  affidavit  filed  with  the  bill  of  sale  was  as  follows:*— 

"  I,  Christopher  Vickry  Bridgman,  of  Tavistock,  in  the 

county  of  Devon,  make  oath  and  say,  that  the  bill  of  sale, 


truutt  ivbmj  S6  yict. 

a  tnie  copy  whereof  and  of  the  attestation  of  the  execution 
thereof  and  of  the  achedole  thereto  annexed,  ia  hereunto 
annexed,  marked  A.,  was  duly  made  and  executed  by 
Samuel  Banbuiy,  of  &a»  on  &c.»  in  the  presence  of  and 
duly  attested  by  me,  and  I  further  say  that  the  said 
Samoel  Banbury  is  a  yeoman  &c.,  and  that  I  am  the  attes- 
ting witness  to  the  said  bill  of  sale,  and  that  my  residence 
and  oecupaium  hereinbefore  set  forth  is  the  true  description  of 
my  reddenee  and  occupation/* 

It  was  objected^  on  behalf  of  the  defendant,  that  the 
a£Bdavit  did  not  contain  a  description  of  the  occupation  of 
the  attesting  witness,  as  required  by  the  Bills  of  Sale  Act, 
17  &  18  Vict  c.  36. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  to  the  defendant  to  move  to  euter  the 
rerdict  for  him. 

EngdoUf  in  the  following  Term,  obtained  a  rule  nisi 
accordingly;  against  which 

Coleridge  and  Lopez  now  shewed  cause. — first,  the  17  &  18 
Vict  c.  36,  does  not  require  that  the  description  of  the 
residence  and  occupation  of  the  attesting  witness  should  in 
terais  be  stated  in  the  affidavit,  but  it  is  sufficient  if  it  can 
be  ascertained  by  reference  in  the  affidavit  to  the  bill  of 
sale.  Section  1  enacts,  that  **  every  bill  of  sale  of  personal 
chattels,  &c.,  and  every  schedule  or  inventory  which  shall 
be  thereto  annexed  or  therein  referred  to,  or  a  true  copy 
thereof  and  of  every  attestation  of  the  execution  thereof, 
shall,  together  with  an  affidavit  of  the  time  of  such  bill  of  sale 
idng  made  or  givenf  and  a  description  of  the  residence  and 
occnpation  of  the  person  making  or  giving  the  same,  &c., 
aod  of  every  attesting  witness  to  such  bill  of  sale,  be  filed," 
&c  Therefore  the  affidavit  must  state  the  time  when  the 
bill  of  sale  was  made  or  given,  and  there  must  appear  either 
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1868.        in  it  or  by  reference  to  the  bill  of  sale  a  description  of  the 
residence  and  occupation  of  the  person  making  or  giving  it^ 
and  of  every  attesting  witness  to  it.    In  Rauth  v.  Roiubloi(a) 
it  was  held  that  an  aflBdavit  was  suflBcient  which,  on  com- 
parison with  the  bill  of  sale,  appeared  to  have  been  made 
by  the  attesting  witness  to  it,  althongh  the  aflBdavit  did  not 
expressly  state  that  the  deponent  was  the  attesting  witness. 
In  Pickard  v.  Breiz  (i),  WaUon,  B.,  said, "  that  provided  the 
affidavit  shews  the  occupation  by  reference  to  the  bill  of 
sale,  that  would  be  suflBcient."    In  TuUm  ▼.  Sanoner  (e)  the 
bill  of  sale  contained  no  description  of  the  residence  and 
occupation  of  the  attesting  witness,  and  in  the  aflBdavit  he 
was  improperly  described. — Secondly,  the  goods  having  been 
taken  in  execution  before  the  expiration  of  the  twenty-one 
days  allowed  for  filing  the  bill  of  sale,  it  is  valid  as  against 
the  execution  creditor  even  though  the  aflSdavit  may  be 
defective :  Marples  v.  Hartley  {d).    The  plaintiflp  might  file 
a  suflBcient  aflBdavit  within  the  twenty-one  days.    Moreover 
registration  is  only  necessary  where  the  goods  comprised  in 
the  bill  of  sale  are,  after  the  expiration  of  the  twenty-one 
days,  in  the  possession  or  apparent  possession  of  the  assignor : 
Minister  v.  I^ce  {e). 

KingdoUf  in  support  of  the  rule  (/). — ^Tbis  case  is  dis- 
tinguishable firom  Marples  v.  Hartley^  for  the  plaintiflp  has 
elected  to  register  and  has  filed  an  insufficient  aflBdavit,  so 
that  at  the  time  of  the  execution  she  had  a  defective  title. 
[Bramwelly  B. — Why  should  a  person  who  files  an  insuffi- 
cient aflBdavit  be  in  a  worse  position  than  a  person  who  does 
not  file  one?]     If  this  bill  of  sale  be  held  valid,  a  creditor 

(a)  28  L.  J.,  Q.  B.  240  (e)  1  F.  &  F.  686. 

(6)  5  H.  &  N.  9.  (/)  He  was  requested  bj  the 

(c)  3  H.  &  y.  280.  Court  to  confine  his  argument  to 

(d)  SO  L.  J.,  Q.  B.  92.  the  second  point. 
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who  seizes  after  regbtration,  bat  within  the  twenty-one 
dajB^  will  be  in  a  worse  position  than  a  creditor  who  delays 
his  ezecudon  until  after  the  expiration  of  that  period. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged.  The  case  of  Marples  ▼.  Hartkj/  is  a  dis- 
tinct authority  upon  the  second  point*  It  was  there  held 
that  a  biU  of  sale  is  not  invalid  by  reason  of  not  having  been 
filed,  if  the  effects  comprised  in  it  are  seized  before  the 
expiration  of  the  time  within  which  it  might  have  been 
filed.  There  the  bill  of  sale  was  given  on  the  27th  of  June, 
and  a  writ  of  fi.  fa.  issued  under  which  the  sheriff  seized  on 
the  5th  of  July,  and  it  was  held  that  the  claimant  was  not 
prevented  fix>m  asserting  that  the  effects  were  his,  although 
at  the  time  of  the  seizure  the  bill  of  sale  had  not  been 
filed.  I  cannot  imagine  why  a  bill  of  sale  registered  in  an 
imperfect  manner  should  place  the  claimant  in  a  worse 
position  than  if  it  bad  not  been  registered  at  all. 

I  must  add  that  in  my  opinion  the  answer  given  to  the 
first  point  is  as  conclusive  as  that  given  to  the  second.  In 
Pickard  v.  Brets  (a),  where  this  Court  decided  that  a  bill  of 
Bale  was  invalid,  because  the  requisites  of  the  statute  had 
not  been  complied  with  in  respect  of  the  description  of  the 
occupation  of  the  grantor,  my  late  brother  Watson,  who  was 
a  remarkably  accurate  Judge,  expressly  said  that  provided 
the  affidavit  shewed  the  occupation  by  reference  to  the  bill 
of  sale,  that  would  be  sufficent.  An  affidavit  annexed  to  a 
hill  of  sale  becomes  part  of  it ;  and  here  the  attesting 
witness  says  **my  residence  and  occupation  hereinbefore 
set  forth  is  the  true  description  of  my  residence  and  occupa- 
tion." That  appearing  in  the  bill  of  sale  and  no  where 
else,  the  deponent  in  effect  says  "  I  am  the  attesting  witness 

(a)  5  H.  &  N.  9. 
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1868.        to  the  bill  of  sale,  and  my  residence  and  oocopation  are  sel 
forth  in  the  bill  of  sale. 


BUIBUAT 
V. 

Wnra. 


Bramwbll,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.    As  to  the  point  to  which  my  Liord  hai 
last  adverted,  I  say  nothing.     With  respect  to  the  other 
point,  it  seems  that  the  case  ofMarpks  ▼.  Hartley  is  coo* 
clasive.     The  only  ground  on  which  Mr.  Kingdon  can  dis- 
tinguish that  case  from  the  present  is  that  here  there  is  a 
bad  registration.     Now,  assuming  that  to  be  so,  how  can  a 
person  be  worse  off  because  he  intended  to  do  what  is 
required  and  by  some  chance  failed,  than  if  he  had  never 
attempted  it?     How  can  a  claimant  who  registers  at  the 
commencement  of  the  twen^-one  days,  but  roisters  imper- 
fectly, be  worse  off  than  a  claimant  who  never  legisteis 
until  the  last  of  the  twenty-one  days?    If  a  sheriff  aeues 
within  the  twenty-one  days,  inasmuch  as  that  disables  the 
holder  of  the  bill  of  sale  from  taking  possession,  it  seems  to 
me  it  would  prevent  the  goods  being  in  the  possesion  or 
apparent  possession  of  the  person  making  the  bill  of  sale. 
That  view  is  supported  by  the  remark,  in  Marples  v.  HaTtky^ 
of  fFighiman,  J.,  who  said  that  the  interpretation  clause 
does  not  apply  where  the  officer  entered  within  the  twenty- 
one  days  and  seized  the  goods  upon  the  premises.     I  think 
that  case  is  in  point,  and  I  may  say  that  the  good  sense  of 
the  matter  is  in  conformity  with  that  decision  (a). 

Rule  dischaiged. 

(a)  ChaHneOf  B.,  and  WUde^  B.,  were  not  in  Ooort. 
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1868. 


Morten  and  Another  v.  Mabshalu  JVay27. 

Declaration.— For  that  heretofore,  to  wit,  on  the  ByguMMitie 

in  writing,  in 

7th  November,  1861,  the  plaintiffs,  as  and  beine  executors  oonBidentlon 

°  thattheplain- 

of  the  last  will  and  testament  of  J.  Lovatt,  deceased,  m  the  tiift  would  stay 
Court  of  Exchequer  of  Pleas  at  Westminster,  by  the  judg-  uponajndg- 
raeot  of  the  said  Court  in  an  action  therein,  recovered  t.^^^i^j 
against  one  W.  TumbuU  1857.  U.  6rf.,  tc^ther  with  4Z.  for  J^J^* 
his  costs  in  that  behalf;  and  thereupon  afterwards,  to  wit,  ^^?[^  *^^ 
on  the  25th  of  August,  1862,- in  consideration  that  the  of  debt  and 

•  oofltB  should 

pkintifis,  at  the  request  of  the  defendant,  would  stay  exe-  be  paid  to  the 
cntion  upon  the  said  judgment  in  the  said  action  against  or  before  that 
the  said  W.  Tumbull,  until  the  6th  of  October  then  next,  Jj^dh^x!"'^ 
the  defendant  promised  the  plaintiffs  that  the  amount  of  J^^^^^f^* 
90/.  U.  6d.y  being  the  balance  of  debt  then  due  to  the  p^yi^»n<i,m 

^  consideration 

plaintifis  and  recovered  by  them  under  the  said  judgment,  of  the  aboye 

•  tijit  *  A         nndertakinjg, 

together  with  tha  costs  of  the  said  action,  should  be  paid  to  the  plainti& 
the  plaintifis  on  or  before  the  said  6th  October,  and  that  if  execution  nntil 
not  paid  to  the  plaintifis  by  the  said  W.  Tumbull,  that  the  ^^^  defLdant 
defendant  would  pay  the   same  to  the  plaintifis. — Aver-  ^Ja^^J^ory 
ments:  that  all  things  have  been  done  and  happened,  and  I^^sabUitv 
all  times  have  elapsed  necessary  to  entitle  the  plaintifis  to  to  pay  the 

Mr  ^  f  amount,  but 

maintain  this  action :  Tet  neither  the  said  W.  Tumbull  nor  not  otherwise; 

and  if  the 

the  defendant  have  or  hath  paid  the  said  sum  of  90Z.  Is.  Gd.  references 

1  r  •  1  I  i*  were  not  satis- 

aud  costs  as  aforesaid,  or  any  part  thereot  fiictoiy,  the 

Plea. — That  the  said  promise  was  a  promise  and  under-  ^^^yen 
.  taking  in  writing  made  by  the  defendant  to  the   tenor  ^^^^^^^^ 

following  • *^**  assuming 

loiiowmg  . —  ^^^  piamtiffii 

«*  Morten  and  Another  v.  Tumbull.  might  wajTe 

the  stipulation 

**  In  consideration  of  the  execution  being  stayed  in  this  as  to  satis- 

factory  refer- 
ences, it  being  a  condition  inserted  for  their  benefit,  they  could  not  enforce  the  gnarantie 
agsinBt  the  defendant  until  Uiey  had  giren  him  notice  of  tne  waiver. 
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matter  until  the  6th  day  of  October  next,  I  hereby  under- 
take that  the  amount  of  dOL  U.  6d.,  the  balance  of  debt 

V.  now  due  to  the  plaintiffs^  together  with  costs,  shall  be  paid 

Marshall.  .rx      , 

to  the  plaintifis  on  or  before  the  said  6th  day  of  October; 

and  if  not  paid  by  the  defendant,  I  hereby  undertake  to 
pay  the  same ;  and  in  consideration  of  the  above  under- 
taking the  said  plaintiffs  agree  to  stay  execution  until  the 
said  6th  day  of  October  if  the  undersigned  William  Mar- 
shall give  to  Messrs.  Woodbridge  &  Sons  satisfactory  refer- 
ences as  to  his  ability  to  pay  the  amount  aforesaid,  bUt  not 
otherwise ;  and  if  the  references  are  not  satisfactory,  then 
this  guarantie  to  be  given  up  within  a  week  from  the  pre- 
sent date.— Dated  this  25th  day  of  August,  1862. 

«<  William  Marshall, 
«  For  self  and  co-executor  *'  200,  Regent  Street." 

*'  Henry  Morten." 
And  the  defendant  says  that  the  said  references  in  the  said 
promise  and  undertaking  named  were  not  given,  and  were 
not  satisfactory;  and  thereupon  the  defendant  requested 
the  plaintiffs  to  give  up  the  said  promise  and  undertaking 
according  to  the  terms  of  it,  which  they  refused  so  to  do, 
and  the  defendant  became  and  was  discharged  from  per- 
forming the  same. 

Demurrer  to  the  plea,  and  joinder  therein. 

T.  J,  Clarke  in  support  of  the  demurrer. — The  stipula- 
tion in  the  guarantie  as  to  satisfactory  references  is  a 
condition  for  the  benefit  of  the  plaintiffs,  and  which  thej 
may  waive  without  the  assent  of  the  defendant :  Markham 
▼.  Stanford  (a).  Quilibet  potest  renunciare  juri  pro  se 
introducto.  The  plea  does  not  shew  that  the  defendant 
requested  the  plaintiffs  to  give  up  the  guarantie  within  a 
week  from  the  date  of  the  agreement ;  so  that  if  the  plea  be 

(a)  14  C.  B.,  N.  S.  376. 
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held  good  the  defendant  will  have  obtiuned  the  full  benefit 
of  the  agreemeat  by  the  execution  being  stayed  against  his 
principal^  and  nevertheless  not  be  bound  by  his  guarantie. 
If  the  first  clause  of  the  agreement  had  stood  alone ;  it 
would  have  been  obligatory  on  the  plaintifis  to  stay  the 
execution  until  the  time  named ;  but  then  follows  a  condi* 
tioo  introduced  for  their  benefit,  and  by  which  they  are 
only  bound  to  stay  the  execution  in  the  event  of  satisfiictory 
references  being  given.     Unless  the  plaintifis  are  at  liberty 
to  renounce  this  condition,  the  defendant  by  giving  unsatis* 
&ctory  references  may  render  the  guarantie  worthless.    It 
mast  be  assumed  on  the  face  of  the  plea,  either  that  the 
defendant  gave  no  references  or  unsatisfactory  references, 
and  that  the  plaintifis  chose  to  dispense  with  them.  [fVilde, 
R— The  plaintifis  should  have  replied  that  the  condition 
was  for  his  benefit,  and  that  he  gave  notice  to  the  de- 
fendant that  he  renounced  it.]     If  notice  of  renunciation 
18  necessary,  that  is  included  in  the  general  allegation  in 
the  declaration,  that  all  things  have  happened  to  entitle 
the  plaintifis  to  maintain  the  action. 

Folkard^  in  support  of  the  plea.^ — The  guarantie  never 
took  efiect,  but  remained  suspended  until  the  defendant 
should  give  satisfactory  references.    The  plaintifis  agreed  to 
I    stay  execution  if  satisfactory  references  were  given,  **biU 
wt  Uherwue/*  Therefore  they  had  no  option.   The  defend- 
ant only  intended  to  be  bound  by  the  guarantie  in  case  the 
plaintifis  should  be  satisfied  with  his  references.     Until  the 
plaintifib  gave  notice  to  the  defendant  that  they  accepted 
his  references,  there  was  no  perfect  and  conclusive  guarantie, 
hat  a  mere  proposition  tending  to  a  guarantie :  M'lver  ▼• 
Richard9on  (a).    If  the  plaintiflb  meant  to  dispense  with 

(a)  1  M.  &  Sel.  667. 
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1863.  ^^^  stipulation  as  to  satisfactory  references,  they  sboald 
have  given  notice  to  tlie  defendants  of  their  intention: 
Mozley  v.  Tinkler  (a). — [He  was  then  stopped  by  the  Court.] 

T.  J.  Clark,  in  reply.— In  Mozley  v.  Tinkler  the  defend- 
ant merely  expressed  his  willingness  to  guarantie,  and 
named  a  person  to  whom  the  plaintifls  were  to  apply  for 
his  reference ;  but  they  never  communicated  to  him  their 
acceptance  of  it.  In  this  case,  the  fact  of  the  guarantie 
not  being  given  up  was  a  sufficient  notification  to  the 
defendant  that  the  plaintifls  accepted  it. 

PoiAJQCK,  C.  B. — We  are  all  of  opinion  that  the  defendant 
is  entitled  to  judgment. 

The  case  of  Marhham  v.  Stanford  {h)  is  no  authority  in 
favour  of  the  plaintiff.  That  was  an  action  by  the  clerk  to 
the  trustees  of  certain  turnpike  roads  against  the  defendant, 
as  lessee  of  the  tolls,  for  rent  alleged  to  be  due  under  an 
agreement  of  demise,  and  I  directed  a  verdict  for  the  defend- 
ant, because  the  3  Geo.  4,  c.  126,  &  57,  only  renders  valid 
agreements  for  letting  tolls  when  signed  by  the  trustees  or 
commissioners,  or  their  clerk  or  treasurer,  and  the  lessee  and 
his  sureties;  and  in  that  case  the  agreement  was  signed  by 
the  clerk  to  the  trustees  and  the  lessee,  but  not  by  bis 
sureties.  It  seemed  to  me  that  it  never  could  have  been 
intended  th&t  a  party  should  be  subject  to  the  liabilities  of  a 
lessee  unless  he  had  also  the  rights  of  a  lessee,  and  the  Act 
expressly  directs  what  is  to  be  done  in  order  to  obtain 
them.  I  considered  that  though  a  person  might  renoonoe 
a  stipulation  introduced  for  his  own  benefit,  he  could  not 
renounce  that  which  a  statute  required  to  be  done  for  tbe 
benefit  of  the  public.    In  this  case  the  plea  alleges  that  tbe 

(a)  1  C.  M.  &  £.  692.  (h)  14  C.  B.,  N.  S.  876. 
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itferences  were  not  given,  and  were  not  satisfiMstoryt  and  if       1808. 

the  plaintifis  meant  to  dispense  with  them  they  should  have      *^^^~^ 

notified  their  intention  to  the  defendant  •- 

Mabshaia. 

Bramwkll,  B. — I  am  of  the  same  opinion.  I  have 
always  understood  that  agreements  of  this  kind  should 
receive  a  popular  construction.  Assuming  that  there  was 
DO  binding  agreement  until  satisfactory  references  were 
given,  Mr.  dark  says  that  the  defendant,  by  giving  unsatis- 
factory  references^  or  no  references  at  all,  might  obtain  the 
full  benefit  of  the  agreement,  while  the  plaintifis  would  get 
nothing  in  return.  But  I  am  inclined  to  think  that  the 
pUintifi  might  have  said  to  the  defendant,  **  We  do  not 
accept  your  references :  we  do  not  want  them.**  It  seems 
to  me  that  the  meaning  of  the  agreement  is  this :— *'  If  we 
can  get  no  references,  there  is  to  be  no  agreement.  If  we  . 
get  references  and  they  are  not  satisfactory,  there  is  to  be 
no  agreement"  But  suppose  the  plaintifis  had  said  to  the 
defendant : — **  Notwithstanding  the  stipulation  as  to  refer- 
ences, we  are  willing  to  dispense  with  them  and  run  the 
risk."  I  am  disposed  to  think  that  there  would  have  been 
a  binding  guarantiee  Assuming,  however,  that  this  case 
falls  within  the  well  known  principle  of  law,  that  a  person 
may  renounce  the  benefit  of  a  stipulation  or  right  intro- 
duced entirely  in  his  own  favour,  the  plaintifis  should  have 
given  notice  to  the  defendant  that  they  dispensed  with 
the  stipulation  as  to  satisfactory  references.  The  case  of 
MarUuun  v.  Stanford  is  not  inconsistent  with  our  present 
decision. 

Wilde,  B. — I  am  of  the  same  opinion.  The  question 
toms  upon  the  construction  of  a  guarantie  signed  by  the 
defendant,  whereby,  in  consideration  of  the  execution  being 
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1868.        Stayed  against  one  Turabully  the  defendant  undertook  to 
^J^^      pay  the  plaintifis  90i  1*.  6rf.  if  TurnbuU  did  not.     The 
9.  guarantie  goes  on  to  say,  "And  in  consideration   of  the 

above  undertakings  the  plaintifis  agree  to  stay  execution 
until  the  said  6th  day  of  October,  if  the  undersigned  W.  Mar- 
shall give  to  Messrs.  Woodbridge  &  Son  satisfactory  refer- 
ences as  to  his  ability*  to  pay  the  amount  aforesaid,  but  not 
otherwise ;  and  if  the  references  are  not  satisfiu;tory,  then 
this  guarantie  to  be  given  up  within  a  week  from  the  pre- 
sent date."    The  question  is,  what  is  the  meaning  of  that? 
The  plain  tifis  agree  that  the  defendant  shall  stand  in  the 
place  of  Turnbull,  if  he  will  give  satisfactory  references  as 
to  his  ability  to  pay  the  amount,  and  if  he  does  not,  there 
shall  be  an  end  of  the  guarantie.     The  defendant  cannot 
tell  whether  the  references  are  satisfactory  to  the  plaintifis 
•  or  not,  and  that  provision  was  inserted  for  the  purpose  of 
enabling  the  defendant  to  know  whether  he  is  bound  by 
the  guarantie. 

It  is  not  necessary  to  decide  whether  the  plaintiffs  might 
renounce  the  stipulation  as  to  satisfactory  references.  I 
will  assume  that  they  might,  but  if  they  intended  to  do  so, 
they  should  have  given  notice  to  the  defendant  that  thej 
waived  the  benefit  of  that  stipulation.  It  is  said  that  notice 
is  included  in  the  general  allegation  in  the  declaration; 
but  the  plea  rather  shews  the  contrary,  and  if  notice  was 
really  given^  it  should  have  been  stated  by  way  of  replica- 
tion. 

Judgment  for  the  defendant. 
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Sakah  Bubh  and  Another  v.  Mabtim.  ^<*y  ^* 

j^  AW.  12. 

UECLARATION  by  the  plaintiflB,  as  and  being  the  An  attorney 

execntrix  and  executor  of  John  Bush^  deceased,  against  pointed <Serk 

ihe  defendant,  as  and  being  the  clerk  to  the  Commissioners  ^on©™  onder 

for  puttine  into  execution  the  provisions  of  an  act  of  parlia-  *  *°^"  ™; 

.    '  *^  *^  *  provement 

ment  passed,  &c.  (2  &  3  Vict.  c.  IxiiiA  intituled,  "An  Act^atafixed 

yeariy  salary, 

Act  for  paving,  lighting,  watching,  and  improving  the  town  need  not 
of  Bradford  in  the  county  of  Wilts :  for  money  payable  for  signed  bill 
the  wages  or  salary  of  the  said  John  Bush,  payable  by  the  business  done 
said  Commissioners,   as  such,  to  the  said  John  Bush  in  guch  deriL 
his  lifetime,  as  the  clerk  to  the  said  Conimissioners  duly     ^^^  ^™" 

J    missioners, 

nominated  and  appointed  under  the  provisions  of  the  said  P"^^"  *  *<>^^ 

^*  improvement 

Act  in  that  behalf,  and  upon  the  retainer  of  the  said  Com-  Act,  being 

,    .  in  debt, 

missioners,  as  such,  and  at  their  request,  &c.  appointed  a 

Pleas. — First:  that  the  said  Commissioners,  as  such,  were  mittee,  who 

never  indebted  as  alleged.  to^whichwM 

Second. — That  the  alleged  causes  of  action  did  not,  nor  g^h^^ie  jj 

did  any  or  either  of  them,  or  any  part  thereof,  accrue  within  ;*^aWlities" 

six  vears  before  this  suit.  arrears  of 

salarr  due  to 

Third. — That  this  action  was  commenced  on  the  21st  of  the  clerk 

-  .  ^  ^         of  the  Corn- 

July,  1862,  and  that  the  debts  and  monies  in  the  declaration  missioners 

mentioned  accrued  due  many  years  before  the  commence-  six  years. 

nient  thereof  that  is  to  say,  part  thereof,  to  wit,  35/.,  accrued  gioners  made* 

an  entry  in 
their  minute-book  that  they  accepted  the  report. — Held,  no  sufficient  acknowledgment  of  the 
debt  to  take  the  case  out  of  the  Statute  of  Limitations. 

To  an  action  for  salary  due  from  such  Commissioners  to  their  clerk,  they  pleaded  that  they 
DtTer  had  at  or  since  the  accruing  of  the  debt  funds  applicable  to  the  payment  of  it,  and  that 
they  had  applied  all  the  monies  which  had  come  to  their  hands  as  such  Commissioners, 
except  a  small  sum  set  apart  by  them  to  satisiy  certain  oiher  claims  which  had  accrued  since 
that  of  their  clerk,  and  they  never  had  nor  were  likely  to  have  any  surplus  out  of  which  they 
could  pay  his  claim. — Held,  on  demurrer,  that  the  plea  was  bad,  and  that,  a  debt  being  due, 
the  plaintiff  was  entitled  to  judgment,  whether  it  could  be  enforced  by  execution  or  not. 

A  plea  stating  that  a  debt  accrued  more  than  six  years  ago  does  not  afford  any  defence,  as 
in  informal  plea  of  the  Statute  of  Limitations. 

VOL.  n. — H.  &  C.  Y  KXCH. 
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in  and  prior  to  the  year  1854,  and  the  residue  thereof^  to 
wity  1 13il  155.,  in  and  prior  to  the  year  1857 :  that  the  said 
Commissioners  had  not  at  the  time  of  the  accruing  of  the 
said  debts  and  monies,  nor  have  they  at  any  time  since  had, 
any  funds  or  monies  in  hand  applicable  to  the  claim  of  the 
plaintiiFs,  and  that  the  said  Commissioners  have  duly  col- 
lected, as  far  as  it  was  or  is  possible  to  collect  the  same,  all 
monies  and  rates  which  they  were  or  are  authorized  to  levy 
and  collect ;  and  that  they  have  duly  applied,  disposed  of 
and  expended  all  funds  and  monies  which  have  ever  come 
to  their  hands  as  such  Commissioners  as  aforesaid  in  and 
according  to  the  manner  provided  by  the  said  act  of  parlia- 
ment, except  a  small  part  thereof  and  that  the  said  part  of 
the  said  monies  and  funds  so  remaining  in  their  bands  is 
required  by  and  has,  in  the  bonS  fide  exercise  by  the  said 
Commissioners  of  their  discretion  as  such  Commissioners, 
been  set  apart  for  the  purpose  of  satisfying,  according  to  the 
said  act  of  parliament,  certain  just  claims  upon  the  said 
Commissioners  which  have  arisen  and  accrued  long  since 
the  accruing  of  the  debts  and  monies  in  the  declaration  men- 
tioned, and  are  other  and  different  claims  than  the  said  debts 
and  monies,  and  which  the  said  Commissioners  are  bound 
under  the  said  Act  to  pay  and  satisfy  out  of  such  funds  and 
monies  as  far  as  the  same  will  extend:   that  the  whole 
amount  of  any  funds  or  monies  which  could  be  raised,  col- 
lected, or  received  by  the  said  Commissioners,  as  such,  by 
any  rate  heretofore  made,  or  to  be  made  and  levied,  or  in 
any  other  manner  whatsoever,  would  be  required  by  the 
said  Commissioners  to  meet  the  said  just  claims  and  the 
interest,  current  costs,  charges  and  expenses  of  the  years 
in  which  the  said  rate  might  be  made  and  levied :  that  the 
monies  which  by  the  said  Act  the  said  Commissioners,  as 
such,  are  empowered  to  raise,  collect,  or  receive  in  any  one 
year  have  not  been  at  any  time  and  will  not  be  more  than 
suflScient  to  pay  and  satisfy  the  aforesaid  just  claims  and 
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ioterest  and  necessary  current  costs,  charges,  and  expenses  1868. 
of  the  year,  and  that  there  never  has  yet  been,  and  is  not 
likely  to  be,  any  surplus  in  the  hands  of  the  said  Commis* 
sioners  or  receivable  by  them,  as  such,  whereout  the  said 
Commissioners,  as  such,  could  pay  or  satisfy  the  debts  and 
monies  in  the  declaration  mentioned. 

Fourth. — That  this  action  was  commenced  after  the 
passing  of  the  act  of  parliament,  passed  in  the  7th  year  of 
the  reign  of  Queen  Victoria,  for  consolidating  and  amending 
several  of  the  laws  relating  to  attomies  and  solicitors  prac-* 
tising  in  England  and  Wales,  and  is  maintained  for  the 
recovery  of  fees,  charges  and  disbursements  for  business 
done  by  the  said  John  Bush,  deceased,  as  an  attorney  and 
solicitor  for  the  said  Commissioners,  as  such ;  and  the  plain-* 
tiffs  did  not,  nor  did  the  said  John  Bush,  one  calendar 
month  before  the  commencement  of  this  action,  deliver  to 
the  said  Commissioners  (being  the  party  to  be  charged 
therewith)  or  send  by  the  post  to,  or  leave  for  them  at  their 
coonting  house,  office  of  business,  dwelling-house,  or  last 
known  place  of  abode,  any  bill  of  such  fees,  charges  and 
disbursements  subscribed  with  the  proper  hand  of  the  plain- 
tiffs, or  either  of  them,  or  of  the  said  John  Bush,  deceased, 
either  with  their  or  his  name,  or  with  the  name  or  style  of 
any  partnership,  or  enclosed  in  or  accompanied  by  a  letter 
subscribed  in  like  manner  referring  to  such  bill,  as  required 
by  the  said  statute. 

Issues  thereon. — Demurrer  to  third  and  fourth  pleas,  and 
joinder  therein. 

At  the  triaU  before  Shee,  Serjt  (a),  at  the  Wiltshire  Spring 
Assizes,  1863,  the  following  facts  appeared. — The  plaintifis' 
testator  was  an  attorney  and  solicitor;  and  in  the  year  1839 
bad  superintended  the  passing  through  parliament  of  the 
Act  for  improving  the  town  of  Bradford  (2  &  3  Vict.  c.  Ixiii.). 
(a)  Commissioner ;  Wildey  B.,  being  indisposed. 

Y  2 
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1863.        After  that  Act  passed  the  testator  conducted  the  business 

of  the  Board  of  Commissioners,  but  without  any  fixed  salary 

or  remuneration  until  the  year  1851,  when  it  was  resolved 

by  the  Board  that  he  should  be  paid  a  salary  of  35/.  a  year. 

There  was  no  evidence  of  his  formal  appointment  as  clerk. 

The  minute  book  containing  the  resolution  was  lost,  but 

secondary  evidence  was  given  of  the  resolution.     Prior  to 

the  year  1854^  the  testator  had  been  paid  some  monies  on 

account,  but  none  since  that  time.     The  writ  in  this  action 

was  specially  indorsed  as  follows: — 

'*  1857.        To  four  yean'  salary  as  derk  to  the    £    9.  d, 
July  31.           Commiasioners  at  £35  per  annum 

to  this  day 140     0  0 

Nov.  2.     Three  months  do.  to  this  day      .        .      8  15  0 

£148  15    0." 


A  signed  bill  had  been  delivered  for  all  the  work  done 
before  1851,  but  not  for  any  subsequently  done.  The  ser- 
vices mentioned  in  the  signed  bill  comprised  attending  the 
meetings  of  the  Commissioners,  preparing  notices  and  ad- 
vertisments,  attending  petty  sessions  on  summonses  for  pay- 
ment of  rates,  occasionally  preparing  cases  for  the  opinion 
of  counsel,  and  investigating  titles.  It  was  conceded  that 
the  services  rendered  in  1851  were  generally  of  the  same 
character. 

In  answer  to  the  plea  of  the  Statute  of  Limitations,  the 
minutes  of  the  proceedings  of  the  Board  of  Commissioners 
were  given  in  evidence.  The  following  entries  appeared  in 
the  minutes : — 

'<25  Feb.  1859.  Resolved  that  a  sub-committee  be  ap- 
pointed for  investigating  the  accounts  of  the  Commissioners, 
and  to  make  a  report  of  the  same.** — (The  resolution  pro- 
ceeded to  appoint  three  persons  as  the  sub-committee.) 

At  a  meeting  of  the  Commissioners  on  the  8th  of  April, 
1859,  the  sub-committee  presented  their  report.  Appended 
to  the  report  was  a  schedule  headed  ^'  Liabilities,''  which 
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contained  the  following  items:  —**  Mr.  Bash,  20/.  \St.\ld.:        1868. 
Ditto,  110/:  1 6«.  M."    Upon  the  presentation  of  the  report,       ^^ 
the  followinz  order  was  entered  in  the  minute-book,  and      ,.  *• 
signed  by  the  chairman  and  five  Commissioners  (a) :  — 

^8  April,  1859.  Ordered,  that  the  report  presented  by 
the  finance  committee  be  accepted,  and  that  the  thanks  of 
this  Board  are  unanimously  given  them  for  the  trouble  they 
have  taken  in  the  preparation.**  It  was  also  ''  ordered  that 
the  claim  of  the  executors  of  Mr.  Bush  should  be  referred 
to  the  committee  of  the  Board.'*  The  Commissioners  after- 
wards made  a  rate  in  accordance  with  the  report. 

It  was  objected  on  behalf  of  the  defendant :  first,  that  the 
plaintiffs  were  not  entitled  to  recover,  inasmuch  as  no  signed 
bill  had  been  delivered,  as  required  by  the  6  &  7  Vict.  c.  73, 
s.  37:  secondly,  that  at  all  events  the  plaintiffs  could  only 
recover  707.  (the  two  years'  salary  due  within  six.  years  «. 
from  the  commencement  of  the  action),  since  there  was  no 
suflBcient  acknowledgment  to  take  the  residue  out  of  the 
Statute  of  Limitations. 

A  verdict  was  then  entered  for  the  plaintifis  for  1 18/.  I5s, ; 
and  leave  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit,  or  a  verdict  for  him  on  the  ground  that  no  signed 
bill  was  delivered;  or  to  reduce  the  damages  to  70/. 

ColKer,  in  the  following  Term,  obtained  a  rule  nisi 
accordingly ;  against  which 

Kinglake^  Serjt.,  and  Lopez  shewed  cause  (May  29). — 
First,  it  was  not  necessary  to  deliver  a  signed  bill,  under 
6  &  7  Vict.  c.  73,  8.  37,  since  the  business  was  done,  not  as 
an  attorney'  but  in  the  capacity  of  a  clerk,  who  was  to  be 
paid  by  a  yearly  salary.  This  case  is  distinguishable  from 
Philbys.  Hazle  (&),  where  an  attorney  agreed  with  his  client 
that  he  should  receive  a  gross  sum  and  costs  out  of  pocket, 
(fl)  2  &  3  Vict.  c.  Ixiii.  s.  10.  (6)  8  C.  B.,  N.  S.  647. 
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1868.       because  there  the  business  was  done  by  the  plaintiff  in  his 
character  of  attorney.     [Bramwell,  B. — As  the  bill  did  not 
state  the  business  for  which  the  50/.  was  claimed,  it  could 
not  be  ascertained  whether  the  charges  for  costs  out  of  pocket 
were  reasonable.     The  ground  of  that  decision  is,  that  such 
an  agreement  is  contrary  to  the  general  policy  of  the  law, 
because  it  deprives  the  client  of  the  protection  which  the 
statute  intended  to  afford  him.]    Here  the  relation  of  attor- 
ney and  client  did  not  subsist  between  the  testator  and  the 
defendant.    In  Smith  v.  Dimes  (a),  PollockyC  B.,  in  deliver- 
ing the  judgment  of  the  Court,  said  that  the  6  &  7  Vict. 
c  73,  s.  37,  does  not  mean  that  a  signed  bill  is  to  be  delivered 
'*  for  every  description  of  business  which  a  person,  being  an 
attorney  or  solicitor,  does  for  another,  but  for  such  profes- 
sional business  as  he  is  employed  to  do  as  an  attorney  or 
solicitor — that  is,  by  reason  of  his  character  as  an  attorney 
or  solicitor."    The  law  is  stated  in  similar  terms  by  Lord 
Lanffdale^  M.  R.,  in  Allen  v.  Aldridge  (ft).     It  was  incum- 
bent on  the  defendants  to  prove  that  the  claim  was  in 
respect  of  services  which  could  only  be  performed  by  an 
attorney  or  solicitor. 

Secondly,  the  report  of  the  finance  committee  and  its 
adoption  by  the  Commissioners  was  evidence  of  an  acknow- 
ledgment of  the  debt  from  which  a  jury  might  infer  a  pro- 
mise to  pay  it  The  Commissioners,  through  the  mediam 
of  the  finance  committee,  put  themselves  in  communication 
with  the  creditors,  and  afterwards  made  a  rate,  in  accordance 
with  the  report.  It  is  not  necessary  that  the  acknowledgment 
should  be  made  to  the  creditor,  or  his  agent,  or  to  any  person 
in  particular,  but  a  letter  acknowledging  the  debt  addressed 
to  a  third  party,  or  a  signed  acknowledgment  in  writing  not 
addressed  to  any  one,  is  sufficient  to  take  the  case  out  of 
the  statute :  Addison  on  Contracts,  p.  1214, 4th  ed. ;  ilfimn/- 
(a)  4  Exch.  32.  40.  (h)  5  Beav.  401. 


Busu 


TRINITT  TBRMj    26    VICT.  317 

sigphem  r.  Broolie  {a).    The  9  Geo.  4,  c.  14,  never  intended        1863. 
to  alter  the  legal  effect  of  an  acknowledgmenti  but  only  the 
mode  of  proving  it :  Haydon  v.  Williams  (6).     In  Eicke  v.  ». 

Nokes  {c)y  Tmdalf  C.  J.»  ruled  that  an  entry  in  the  examina- 
tion of  a  bankrupt  of  a  aom  as  due  to  the  plaintiff  was 
a  soflBcient  acknowledgment  to  take  the  case  out  of  the 
statute.  Everett  v.  Robertson  {d),  where  the  debt  was  inserted 
in  a  petition  for  arrangement  with  creditors,  proceeded  on 
the  groond  that  there  was  no  acknowledgment  from  which 
an  unconditional  promise  could  be  inferred. 

C,  Buttar  (Collier  with  him),  in  support  of  the  rule. — 

first,  it  was  necessary  to  deliver  a  signed  bilL   If  the  6  &  7 

Vict.  c.  75,  a.  37,  be  read  according  to  its  plain  grammatical 

language,  it  requires  an  attorney  to  deliver  a  signed  bill  for 

every  description  of  work  done  by  him.     But  according  to 

the  construction   put  upon   that  enactment  in  Smith  v. 

Dimes  (e),  it  only  requires  a  signed  bill  where  the  business 

is  done  in  the  character  of  attorney.     Here  there  was  no 

evidence  that  the  plaintiffs*  testator  was  employed  in  any 

other  capacity  than  an  attorney  and  solicitor.     The  duties 

which  he  performed  were  those  which  an  attorney  only 

was  competent  to  fulfil.     Up  to  the  y^ar  1851,  it  is  clear 

that  he  was  employed  as  an  attorney,  for  he  delivered  a 

signed  bill  containing  charges  for  attending  petty  sessions, 

preparing  cases  for  counsel,  and  investigating  titles.     In 

1851,  it  was  agreed  that  he  should  be  paid  a  salary,  but 

there  was  no  change  in  the  description  of  work  done  by 

him.    In  Alkn  v.  Aldridge  (/),  the  plaintiff's  claim  was  for 

work  done  as  steward  of  a  manor,  so  that  the  relation  of 

attorney  and  client  did  not  subsist  between  him  and  the 

defendant. 

(a)  8  B.  &  Aid.  141.  {d)  !£.&£.  16. 

(6)  7  Bing.  163.  (e)    4  Exch.  32. 

(c)  1  Moo.  &  R.  359.  (/)  5  Bear.  401. 
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1863.  Secondly,  there  is  no  acknowledgment  of  a  debt  from 

which  a  promise  to  pay  can  be  inferred,  and  therefore  the 
question  whether  an  acknowledgment  to  a  third  person  b 
sufficient  does  not  arise.  All  that  the  Commissioners  have 
done  is  to  adopt  a  report  drawn  up  by  the  finance  com- 
mittee. By  the  2  &  3  Vict,  c  Iziii.,  s.  10,  the  Commis- 
sioners can  do  no  act  except  at  a  meeting,  and  therefore 
they  can  only  be  bound  as  a  body.  But  there  was  no 
acknowledgment  of  this  debt  by  them  at  a  meeting ;  all 
that  they  did  had  reference  to  the  report  alone. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  role 
ought  to  be  absolute  to  reduce  the  damages  to  70A 

Two  objections  were  taken  at  the  trial:  first,  that  no 
signed  bill  had  been  delivered,  as  required  by  the  6  &  7 
Vict.  c.  73,  s.  37 :  secondly,  that  there  was  no  sufficient 
acknowledgment  to  prevent  a  part  of  the  claim  being 
barred  by  the  Statute  of  Limitations. 

The  first  point  seems  to  me  clear.  The  salary  sought  to 
be  recovered  is  for.  work  done,  not  in  the  capacity  of  an 
attorney,  but  as  a  clerk.  Certainly  it  is  not  necessary  that 
the  person  who  holds  the  office  should  be  an  attorney,  and 
much  of  the  business,  such  as  making  out  accounts,  attend- 
ing meetings  of  the  Commissioners,  &c.,  might  be  done  by 
any  other  person  than  an  attorney.  This  is  simply  a  claim 
for  salary,  and  nothing  more ;  therefore  it  was  not  necessary 
to  deliver  a  signed  bill.  It  is  the  common  practice  for 
public  Boards  to  employ  an  attorney  at  a  fixed  salaiy.  He 
*  transacts  all  the  business  of  the  Board,  and  makes  disborse- 
menls,  but  charges  nothing  beyond  his  salary.  Therefore 
the  objection  that  a  signed  bill  ought  to  have  been  delivered 
cannot  be  sustained. 

With  respect  to  the  second  point,  I  cannot  see  that  any* 
thing  has  been  done  by  the  Commissioners  which  amounts 
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to  an  acknowledgment  of  the  debt,  so  as  to  prevent  the 
operation  of  the  Statute  of  Limitations.  The  Commissioners        ^ 
appointed  a  finance  committee  to  investigate  their  accounts  *• 

and  report  thereon.  The  committee  made  a  report  which 
contained  a  schedule  of  'Miabiiities^"  but  there  is  no  evi- 
dence that  the  Commissioners  so  far  adopted  the  report  as 
to  communicate  with  any  one  of  the  persons  mentioned  in 
the  schedule,  and  admit  that  his  claim  was  well* founded 
and  that  they  would  pay  it.  The  case  of  Emery  v.  Day  (a) 
goes  far  to  shew  that  what  was  done  did  not  amount  to 
sach  an  acknowledgment.  The  utmost  that  can  be  said  is, 
that  the  adoption  of  the  report  was  a  matter  from  which  a 
reasonable  person  might  infer  that  a  debt  was  due  from  the 
Commissioners  to  the  plaintiffs'  testator,  which,  perhaps, 
they  ought  to  have  satisfied ;  but  there  is  nothing  to  con- 
stitute an  acknowledgment  from  which  a  promise  to  pay  can 
be  inferred  so  as  to  take  the  case  out  of  the  statute.  I 
therefore  think  that  the  rule  ought  to  be  absolute  to  reduce 
the  damages  to  707. 

Beamwell,  B.— I  am  of  the  same  opinion.     The  ai^gu- 

ment  for  the  defendant  is,  that  at  one  time  the  plaintiffs' 

testator  was  not  employed  at  a  salary,  and  at  that  time  he 

delivered  a  bill  for  work  done  by  him  as  an  attorney,  such 

as  attending  petty  sessions,  preparing  cases  for  opinion  of 

counsel,  and   investigating  titles,  which  would  clearly  be 

within  the  meaning  of  the  6  &  7  Vict,  c  73,  s.  37.    It  is  then 

said  that,  although  he  was  afterwards  to  be  paid  by  a  salary, 

yet,  as  the  work  continued  the  same,  the  payment  by  a 

salary  did  not  diminish  the  obligation  to  deliver  a  signed 

bill.   But  I  think  that  makes  all  the  difference ;  for  so  long 

as  he  was  employed,  not  at  a  salary,  but  to  be  paid  for  what 

he  did,  he  was  employed  as  an  attorney,  not  retained  for 

any  particular  time,  and  might  have  been  discharged  at  a 

(a)  1  C.  M.&R.  245. 
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1863.  moment's  notice.  Bat  when  he  was  employed  at  a  yearly 
salary,  although  the  description  of  work  was  the  same,  he 
was  not,  to  my  mind,  employed  as  an  attorney.  The  aigu- 
ment  for  the  defendant  may  be  thus  answered :  suppose  a 
person  who  was  not  an  attorney  had  for  some  time  done  the 
work,  and  was  then  succeeded  by  the  plaintiffs'  testator, 
could  it  be  said  that  the  latter  was  bound  to  deliver  a 
signed  bill  because  he  happened  to  be  an  attorney  ?  Cer- 
tainly not  It  seems  to  me  that  the  plaintifls'  testator  was 
bound  to  deliver  a  signed  bill  so  long  as  he  acted  as  an 
attorney  and  chaiged  as  an  attorney ;  but  as  soon  as  it  was 
agreed  that  he  should  be  paid  by  a  fixed  salary,  he  was  no 
longer  bound  to  do  so. 

I  do  not  dissent  from  anything  decided  in  Smith  v. 
Dimes  {a\  for  I  consider  that  we  are  bound  by  that  deci- 
sion ;  but  in  that  case  the  work  was  done  as  an  attorney, 
here  it  was  done  as  a  clerk,  and  might  have  been  done  by  a 
person  not  an  attorney.  The  plaintifis'  testator  did  not 
attend  before  the  magistrates  in  his  professional  character 
as  an  attorney,  but  as  clerk  to  the  Commissioners.  They 
were  entitled  to  appear  personally,  or  by  their  clerk.  For 
these  reasons  I  think  that  the  rule  for  a  nonsuit  or  to  enter 
the  verdict  for  the  defendant  ought  to  be  dischai^ed. 

As  to  the  second  point,  I  am  of  opinion  that  there  was  no 
sufficient  acknowledgment  to  take  the  case  out  of  the  Statute 
of  Limitations.    Assuming  that  a  written  acknowledgment 
of  a  debt  may  be  addressed  to  a  third  person  or  to  no  one 
in  particular,  yet  it  must  be  signed  by  the  party  chargeable. 
Here  the  resoluticMi  adopting  the  report  was  signed  by  the 
chairman  and  five  Commissioners  (&),  but  it  was  not  signed 
by  them  as  persons  chargeable  with  the  debt,  or  as  an  acknow- 
ledgment binding  the  body  of  Commissioners.     But  then  it 
is  said  that  the  report  was  accepted.  That  might  aflPord  some 
evidence  of  a  debt  due  from  the  defendant  to  the  plaintifls* 

{a)  4  Exch.  32.  (^)  2  &  8  Vict.  c.  Iziii.,  8. 10. 


The  demarrers  were  argued  in  the  following  Michaelmas 
Term  (Nov.  11).  by 

Lofpez  (with  whom  was  Kmglahe^  Serjt.),  for  the  plain- 
ti& — ^The  third  plea  aflPords  no  answer  to  the  action.  It 
admits  the  debt,  and  merely-  alleges  that  the  Commis- 
sioners have  not,  nor  are  likely  to  have,  any  money  with 
which  they  can  pay  it.  But  that  is  no  reason  why  the 
plaintiffs  should  not  recover  judgment  for  their  debt.  In 
PalHster  v.  7%^  Mayor,  jl*c.»  of  Gravesend  {a)  it  was  held 
that  the  obligee  of  a  bond  given  by  a  corporation  was 
entitled  to  judgment  in  an  action  upon  it,  although  there 
might  be  some  difficulty  in  obtaining  satisfaction  of  the 
judgment.  Payne  v.  The  Mayor,  jpc,  of  Brecon  {b)  and 
Lewis  V.  The  Mayor,  tfc,^  of  Bochetter  {e)  are  also  authori- 
ties  that  the  plaintiffs  are  entitled  to  judgment  Besides, 
the  plea  does  not  negative  the  fact  of  the  Commissioners 

(a)  9  C.  B.  774.  (b)  8  H.  &  N.  572. 

(c)  9  C.  B.,  N.  S.  401 . 
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testator,  on  the  ground  that  a  man*s  conduct  and  demeanour, 
as  well  as  a  statement  made  to  and  not  denied  by  him,  are  evi- 
dence against  him.  But  that  is  very  different  from  such  an  . 
acknowledgment  of  a  debt  as  amounts  to  a  promise  to  pay  it. 
The  CommisaionerB,  in  accepting  the  report,  may  only  have 
intended  to  say,  **  there  may  be  such  a  debt,  but  what  we 
have  to  do  now  is  to  accept  the  report ;  if  there  is  any 
objection  to  it,  that  may  be  discussed  at  some  future  time.'' 
It  is  dear  therefore  that  there  was  no  acknowledgment 
aoder  the  statute,  and  the  rule  must  be  absolute  to  reduce 
the  damages. 

Rule  discharged,  the  plaintifis  consenting  to 
reduce  the  damages  to  70^ 
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1863.  having  other  property  than  the  money  raised  by  the  rates. 
The  plaintifis  do  not  ask  for  a  retrospective  rate  (although 
no  rule  of  law  prohibits  it:  Harrison  v.  Sticknty{d))\  but 
merely  for  judgment  for  their  debt. — The  point  raised  by 
the  demurrer  to  the  fourth  plea  has  been  decided  by  the 
judgment  of  the  Court  upon  the  rule  to  enter  a  verdict  for 
the  defendant  or  a  nonsuit 

The  Solicitar  General  {b)  (C  BuUar  with  him^  for  the 
defendant. — The  first  point  raised  by  the  plea  involves  the 
question  whether  the  declaration  is  good.     The  plaintiffs 
cannot  recover  in  this  action  without  shewing  that  there  are 
funds  which,  by  the  2  &  3  Vict.  c.  Ixiii.,  the  Comniissioners 
may  apply  in   payment  of  this  debt.     The  13th   section 
enables  the  Commissioners  to  appoint  a  clerk,  treasurer,  col- 
lector of  rates,  and  such  other  officer  for  the  execution  of  the 
Act  as  they  shall  think  proper;  and  '*  shall  and  may  out  of 
the  monies  which  shall  arise  and  be  collected  by  virtue  of  this 
Act  allow  and  pay  to  such  officer  such  salaries  or  allowances 
as  the  said  Commissioners  shall  think  reasonable."    No  bond 
was  here  given  as  in  the  cases  cited;   and  the  Commis- 
sioners are  not  a  corporation,  which  is  an  answer  to  the 
argument  that  they  may  have  other  property  besides  the 
monies  arising  from  the  rates.  The  (Commissioners  appointed 
a  clerk,  and  their  contract  was  to  pay  him  out  of  the  moni^ 
raised  by  virtue  of  the  Act.     The  obligation  to  pay  does 
not  arise  until  the  Commissioners  have  fiinds,  and  therefore 
the  declaration  should  have  contained  an  averment  that  the 
Commissioners  had  sufficient  money  in  their  hands:  Andrews 
V.  Dalfy  (c).     In  Tilson  v.  7%^  Town  of  fVarwick  Gaslight 
Company  (J),  the  declaration  did  contain  an  averment  to 
that  effect.     [Bramtcell^  B. — There  the  action  was  against 
a  corporation  who  had  not  made  the  contract.]     If  the 

(a)  2  H.  L.  108.  (c)  4  Bing.  566. 

{h)  Sir  R.  Collier:  see  post,  p.  428.  (d)  4  B.  &  C.  963. 
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Commianoners  have  failed  in  their  duty,  the  remedy  is  by 
actioD  on  the  case :  Cane  v.  Chapman  (a) ;  but  no  form  of 
action  is  maintainable  without  an  averment  in  the  decla- 
ration that  the  CommlBsioners  have  funds.  No  contract 
vhich  created  a  debt  arose  from  the  mere  appointment  of 
the  plain tifis*  testator  to  the  oflSce  of  clerk :  Bogff  v.  Pearse  (&). 
Ii  may  be  that  the  Commissioners  are  personally  liable,  but 
here  they  are  sued,  as  Commissioners,  in  the  name  of  their 
clerk. 

Secondly,  the  Commissioners  have  no  power  to  make  a 
retrospective  rate.   The  plaintifis'  testator  had  distinct  notice 
that  the  rates  were  to  be  levied  annually.    The  12th  section 
of  the  2  &  3  Vict  c.  Iziii.  requires  the  Commissioners  "  to 
cause  an  annual  account  in  abstract  to  be  prepared,  shewing 
the  total  receipts  and  expenditure  of  all  funds  levied  under 
or  bj  virtue  of  this  Act  for  every  year,"  &c.,  and  to  **  trans- 
mit a  copy  of  the  said  account,  to  the  clerk  of  the  peace  for 
the  coanty  of  Wilts,  on  or  before  the  1st  day  of  January  in 
each  year,  which  account  shall  be  open  to  the  inspection  of 
the  public,**  &c.     The  94th  section  directs  in  what  manner 
the  monies  raised  under  the  Act  shall  be  applied.     The 
present  Commissioners  cannot  tell  whether  this  claim  is 
jusL     In  Woods  V,  Beed  (c).  Lord  Abinger  said  : — **  The 
general  inconvenience  of  retrospective  rates  has  been  long 
known  and  recognized  in  the  Courts  of  law,  on  the  ground 
that  succeeding  inhabitants  cannot  legitimately  be  made  to 
paj  for  services  of  which  their  predecessors  have  had  the 
whole  benefit.*'     In  Harrison  v.  Stickney  (d)   the  question 
vose  under  a  drainage  Act,  which  contained  no  prohibition 
against  a  retrospective  rate.     That  decision  does  not  apply, 
hecaase  here   the  Commissioners  are   required   to   make 
annnal  rates  and  exhibit  annual  accounts. 

• 

(a)  5  A.  &  A.  647.  (c)  2  M.  &  W.  777. 784. 

lb)  10  C.  B.  634.  (d)  2  H.  L.  108. 
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1868.  The  fourth  plea  is  good.     It  is  admitted  by  the  demarrer 

"^^^^  that  the  work  was  done  by  the  plaintifis'  testator  as  an 

*•  attorney,  and  that  no  signed  bill  has  been  delivered. 


MASTiir. 


Lopez^  in  reply. — If  the  declaration  was  defective  for 
want  of  an  averment  that  the  Commissioners  have  funds, 
the  defect  is  cured  by  the  third  plea,  which  shews  that 
some  monies  remain  in  their  hands.     It  is  consistent  also 
with  every  allegation  in  that  plea  that  they  have  landed 
property,  for  the  80th  section  of  the  2  &  3  Vict  c.  Ixiii. 
empowers  them  to  contract  '*  for  the  absolute  purchase  of 
any  messuages,  buildings,  tenements,  lands,  grounds,  here- 
ditaments  and  premises  within  the  said  town  which  the  said 
Commissioners  shall  deem  desirable  and  proper  to  purchase 
for  the  general  improvement  of  the  said  town,  or  fcr  other 
the  purposes  oftJds  ActJ*  The  question  as  to  a  retrospective 
rate  is  not  open  upon  these  pleadings.     But  the  cases  shew 
that  such  a  rate  is  only  valid  when  it  is  not  expressly  or 
impliedly  prohibited. — The  fourth  plea  is  bad.   The  declara- 
tion is  for  salary  payable  to  the  plaintifis*  testator  as  clerk  to 
the  Commissioners ;  and  it  is  no  answer  to  say  that  he  was 
an  attorney. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plaintiffs 
are  entitled  to  judgment  They,  in  effect,  say  that  the  Com- 
missioners have  had  services  for  which  they  ought  to  pay. 
The  Commissioners  do  not  deny  that,  but  only  say  that  they 
have  no  means  of  paying.  But  I  confess  I  do  not  see  why 
they  should  not  have  made  a  rate  for  the  payment  of 
this  debt  as  well  as  others.  Again  the  pUintiHs  say  that  at 
all  events  they  are  entitled  to  judgment,  and  if  the  Commis- 
sioners cannot  now  pay  they  may  at  a  foture  time.  This 
seems  to  me  the  result  of  the  case,  and  I  am  of  opinion 
that  the  third  plea  affords  no  answer  to  the  action. 
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Bramwbll,  6. — ^I  am  of  the  same  opinion.  If  the  third 
plea  really  stated  what  the  defendant  supposes  it  to  state,  it 
would  afford  no  answer  to  the  action.  The  plea  is  in  effect 
this :  **  You  ought  not  to  be  allowed  to  maintain  this  action, 
because  if  you  recoTcred  judgment  you  would  not  obtain 
satisfaction,  for  we  have  not,  nor  ever  shall  have,  the  means 
of  paying  you,'^ 

It  is  argued,  on  behalf  of  the  defendant,  first,  that  the 
declaration  is  bad  in  itself,  because  the  2  &  3  Vict.  c.  Ixiii. 
8.  13,  says  that  the  clerk  is  to  be  paid  out  of  the  monies 
collected  by  virtue  of  that  Act,  and  the  declaration  contains 
no  averment  that  the  Commissioners  have  any  monies  in 
their  hands;  secondly,  that  the  declaration,  if  not  bad  in 
itself,  is  shewn  to  be  bad  by  the  allegations  in  the  plea  that 
the  Commissioners  have  not,  nor  ever  will  have,  any  funds 
applicable  to  the  payment  of  this  debt.  But  I  think  that 
the  13th  section  may  be  read  as  simply  authorizing  the 
Commissioners  to  pay  their  clerk,  for  they  have  no  fund^  except 
those  arising  from  the  rates.  The  case  of  Boffff  v.  Pearse  (a) 
is  distinguishable.  That  was  an  action  by  a  street-keeper 
against  two  of  the  Commissioners  (ft),  under  a  local  paving 
Act,  for  arrears  of  salary,  and  the  decision  proceeded  on  the 
ground  that  the  mere  exercise  of  the  power  conferred  on 
the  Commissioners  to  appoint  a  street-keeper  did  not  create 
a  contract  to  pay  his  salary. 

Then  it  is  said  that  the  Commissioners  have  no  power 
to  make  a  retrospective  rate.  I  think  that  the  cases  of 
Pallister  v.  TTie  Mayor  of  Gravesend  (c)  and  Payne  v.  TTie 
Mayor  of  Brecon  (d)  shew  that  this  consideration  does  not 
famish  the  subject-matter  of  a  bar  to  the  action.  If  a  debt 
is  due,  judgment  must  be  recovered,  and  whether  execution 
can  effectually  issue  or  not  is  a  matter  to  be  afterwards 
detennined. 

(a)  10  C.  B.  634.  (c)  9  C.  B.  774. 

(i)  See  8  &  9  Vict.  c.  clxvii.  88. 88, 39.     (cQ  3  H.  &  N.  572. 
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IBB^,  ^^^  ^  third  plea  is  mUy  not  what  the  defendant  sap- 

poses.     It  allies  that  the  Commisnooen  had  not  at  the 

time  of  the  accruing  of  the  debts^  nor  have  they  at  an; 

time  ance,  had  any  funds  qyplicable  to  the  payment  of  the 

pUintifls'  claim:    that  they  have  duly  collected  all  rates 

which  they  were  authorized  to  collect,  and  duly  applied  all 

monies  which  ever  came  to  their  hands  in  manner  provided 

by  the  Act,  except  a  small  part  thereof  which  they  have 

set  apart  to  satisfy  certain  claims  which  have  arisen  since 

the  accruing  of  the  plaintifis*  claim.   But  the  plaintifis  may 

well  answer:  ''You  ought  to  have  levied  a  rate,  or,  at  all 

events^  given  us  the  small  sum  which 'you  admit  that  jou 

have  in  your  hands,  and  which  is  applicable  to  our  claim." 

That  disposes  of  the  point  that  the  Commissioners  never 

had  any  funds  with  which  they  could  pay  the  plaintiflPs' 

claim.   The  plea  seems  very  like  this :  **  We  are  not  bound 

to  pay  the  plaintifis,  because  we  have  determined  to  apply 

the  funds  in  our  hands  in  payment  of  some  other  claim 

which  has  arisen  since  the  plaintiffs*."     But  it  is  not  to  be 

supposed  that  they  can  evade  payment  of  the  debt  by  such 

a  plea.     All  that  we  now  decide  is  that  so  far  as  it  appears 

by  the  record  the  plaintifis  are  entitled  to  judgment. 

Chanvrll,  B. — I  am  also  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment  The  important  questions  raised  upon 
the  record  are,  first,  whether  the  declaration  is  bad  for  want  of 
an  averment  that  the  Commissioners  had  funds  with  which 
they  could  pay  the  plaintifis' claim  ;  and  secondly,  whether,  if 
the  declaration  is  good,  the  third  plea  afibrds  an  ^answer  to 
it.  I  think  the  declaration  is  good.  Then  the  plea  can  only 
be  an  answer  provided  it  shews  that  the  Commissioners 
never  had  any  funds  with  which  they  could  lawfully  pay  the 
plaintifis'  claim.  But  the  plea  does  not  amount  to  that.  It 
admits  that  the  Commissioners  have  in  hand  a  small  sum  of 
money,  which  they  have  elected  to  appropriate  in  payoo^i^' 
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of  some  Other  debts  which  have  accrued  aince  the  plaintifla'* 
It  aeems  to  me  that  the  averment  at  the  end  of  the  plea^ 
that"^  the  Commissioners  have  never  had  nor  are  likely  to 
bare  any  surplus  in  their  hands  with  which  they  could  pay 
the  plaintiffs'  claim,  does  not  assist  them;  because  the 
plaintifls  are  entitled  to  recover  the  amount  in  hand,  with- 
out shewing  that  enough  might  be  collected  to  satisfy  the 
whole  of  their  demand.  The  case,  therefore,  rests  on  the 
previous  allegations  in  the  plea,  and  in  my  opinion  they  fail 
to  afford  any  defence  to  the  action.  I  therefore  think  that 
the  plaintiffs  are  entitled  to  judgment;  and  I  agree  that 
we  are  not  now  deciding  whether  it  can  be  satisfied  by 
execution. 

PiGOTT,  6.  (a). — I  am  of  the  same  opinion.  I  think 
the  declaration  good,  and  I  am'  at  a  loss  to  see  what  answer 
the  third  plea  affords  to  it.  The  plea  says,  that  the  Com* 
miasioners  never  had  nor  are  likely  to  have  any  money  with 
which  they  can  pay  the  plaintiffs'  claim.  But  why  not  ? 
The  act  of  parliament  authorizes  them  to  appoint  a  clerk 
and  pay  him,  and  has  pointed  out  the  fund  with  which  he 
is  to  be  paid.  It  is  no  answer  to  say,  "  It  is  true  we  have 
appointed  a  clerk  and  have  had  his  services,  but  we  have  no 
money  with  which  to  pay  him."  It  seems  to  me  that  is 
only  acknowledging  a  defect  of  duty  on  their  part,  and 
although  they  hint  at  laches  on  the  part  of  the  clerk,  the 
plea  is  not  founded  on  that.  Assuming,  however,  that  he 
never  made  any  claim,  the  mere  fact  of  the  salary  not  having 
been  demanded  would  be  no  answer,  unless  the  plea  pro- 
ceeded to  shew  that  the  Commissioners  made  up  and 
balanced  their  accounts  from  year  to  year,  and  transmitted 
a  copy  of  them  to  the  clerk  of  the  peace  as  required  by  the 
legislature.     I  do  not  say  that  a  good  plea  might  not  be 

(a)  See^NMf,  p.  428. 

VOU  n. — H.  *  C.  Z  '  BXCH. 
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But  the  third  plea  is  really  not  what  the  defendant  sup- 
poses.   It  alleges  that  the  Commissioners  had  not  at  the 

9.  time  of  the  accruing  of  the  debts,  nor  have  they  at  any 

Martix.         .         .  . 

time  since,  had  any  funds  applicable  to  the  payment  of  the 

plaintiffs'  claim:    that  they  have  duly  collected  all  rates 

which  they  were  authorized  to  collect,  and  duly  applied  all 

monies  which  ever  came  to  their  hands  in  manner  provided 

by  the  Act,  except  a  small  part  thereof  which  they  have 

set  apart  to  satisfy  certain  claims  which  have  arisen  since 

the  accruing  of  the  plaintiffs*  claim.    But  the  plaintifis  may 

well  answer :  **  You  ought  to  have  levied  a  rate,  or,  at  all 

events,  given  us  the  small  sum  which ^you  admit  that  you 

have  in  your  hands,  and  which  is  applicable  to  our  claim." 

That  disposes  of  the  point  that  the  Commissioners  never 

had  any  funds  with  which  they  could  pay  the  plaintiffs* 

claim.   The  plea  seems  very  like  this :  **  We  are  not  bound 

to  pay  the  plaintiffs,  because  we  have  determined  to  apply 

the  funds  in  our  hands  in  payment  of  some  other  claim 

which  has  arisen  since  the  plain tifis*."     But  it  is  not  to  be 

supposed  that  they  can  evade  payment  of  the  debt  by  such 

a  plea.     All  that  we  now  decide  is  that  so  far  as  it  appears 

by  the  record  the  plaintiffs  are  entitled  to  judgment. 

Channrll,  B. — I  am  also  of  opinion  that  the  plaintiiis  are 
entitled  to  judgment.  The  important  questions  raised  upon 
the  record  are,  first,  whether  the  declaration  is  bad  for  want  of 
an  averment' that  the  Commissioners  had  funds  with  which 
they  could  pay  the  plaintiffs*  claim  ;  and  secondly,  whether,  if 
the  declaration  is  good,  the  third  plea  affords  an  ^answer  to 
it.  I  think  the  declaration  is  good.  Then  the  plea  can  only 
be  an  answer  provided  it  shews  that  the  Commissioners 
never  had  any  funds  with  which  they  could  lawfully  pay  the 
plaintiffs'  claim.  But  the  plea  does  not  amount  to  that.  It 
admits  that  the  Commissioners  have  in  hand  a  small  sum  of 
money,  which  they  have  elected  to  appropriate  in  payment 
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of  some  other  debts  which  have  accrued  since  the  plaintifis** 
It  seems  to  me  that  the  averment  at  the  end  of  the  plea^ 
thaf^  the  Commissioners  have  never  had  nor  are  likely  to 
have  any  surplus  in  their  hands  with  which  they  could  pay 
the  plaintifi'  claim,  does  not  assbt  them;  because  the 
plaintiflb  are  entitled  to  recover  the  amount  in  hand,  with- 
out shewing  that  enough  might  be  collected  to  satisfy  the 
whole  of  their  demand.  The  case,  therefore,  rests  on  the 
previous  allegations  in  the  plea,  and  in  my  opinion  they  fail 
tu  afford  any  defence  to  the  action.  I  therefore  think  that 
the  plaintiffs  are  entitled  to  judgment;  and  I  agree  that 
we  are  not  now  deciding  whether  it  can  be  satisfied  by 
execution. 

PiGOTT,  B.  (a). — I  am  of  the  same  opinion.  I  think 
the  declaration  good,  and  I  am'  at  a  loss  to  see  what  answer 
the  third  plea  affords  to  it.  The  plea  says,  that  the  Com* 
miasioners  never  had  nor  are  likely  to  have  any  money  with 
which  they  can  pay  the  plaintiffs'  claim.  But  why  not? 
The  act  of  parliament  authorizes  them  to  appoint  a  clerk 
and  pay  him,  and  has  pointed  out  the  fund  with  which  he 
is  to  be  paid.  It  is  no  answer  to  say,  **  It  is  true  we  have 
appointed  a  clerk  and  have  had  his  services,  but  we  have  no 
money  with  which  to  pay  him."  It  seems  to  me  that  is 
only  acknowledging  a  defect  of  duty  on  their  part,  and 
although  they  hint  at  laches  on  the  part  of  the  clerk,  the 
plea  is  not  founded  on  that  Assuming,  however,  that  he 
never  made  any  claim,  the  mere  fact  of  the  salary  not  having 
been  denianded  would  be  no  answer,  unless  the  plea  pro- 
ceeded to  shew  that  the  Commissioners  made  up  and 
balanced  their  accounts  from  year  to  year,  and  transmitted 
a  copy  of  them  to  the  clerk  of  the  peace  as  required  by  the 
legislature.     I  do  not  say  that  a  good  plea  might  not  be 

(a)  See/NM£»p.  428. 

VOU  n. — H.  *  C.  Z  '  EXCH. 
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1863.       framed,  bat  the   plea   in   its  present  form  is  clearly  no 
answer,  and  the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  plaintiffs  on  demurrer  to  the 
third  plea ;  the  plaintifis  withdrawing  the 
demurrer  to  the  fourth  plea,  upon  payment 
of  costs. 


There  was  another  action  between  the  same  parties,  in 
which  the  plaintiffs  sued  as  executors  for  the  amount  of  a 
bill  of  costs  for  business  done  by  their  testator  as  an  attorney 
and  solicitor.  The  pleas  in  this  action  were  the  same  as 
those  in  the  other,  except  that  the  third  plea  stated  that 
the  action  was  commenced  on  the  22nd  of  August,  1862, 
and  that  part  of  the  debts,  '*  to  wit,  5L  19<.  8</.,  accrued  in 
and  prior  to  the  year  1841,  and  the  residue  thereof,  to  wit, 
260/.  I3s.  6dl,  in  and  prior  to  the  year  1850."  The  plain- 
tiffs demurred  to  this  plea  only,  and  one  of  the  points  for  ai^^ru- 
ment  was,  '^that  the  plea  also  affords  an  answer  to  the 
declaration,  under  the  Statute  of  Limitations  (21  Jac.  l,c.  16, 
8.  3),  no  part  of  the  debt  having  accrued  due  within  six 
years  before  the  commencement  of  this  action."  It  was  ad- 
mitted by  the  defendants*  counsel,  that  in  all  other  respects 
the  two  cases  were  similar. 

Cur.  adv.  vult 

On  the  following  day  (Nov.  12th), 

Pollock,  C.  B.,  said. — It  was  suggested  that  there  was 
a  difference  between  this  and  the  case  already  decided,  in- 
asmuch as  the  third  plea  in  this  case  affords  a  defence 
under  the  Statute  of  Limitations.  That  defence  may  arise 
either  from  the  debt  having  originally  accrued  more  than 
six  years  before  the  commencement  of  the  action,  or,  having 
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been  revived  by  part  payment  or  acknowledgment  in 
writing,  such  revival  may  have  occurred  more  than  six  years 
before  the  commencement  of  the  action.  Now,  the  allega- 
tion in  this  plea  is,  not  that  the  cause  of  action  did  not  accrue 
within  six  years  before  suit,  which  is  the  usual  form,  but 
that  part  of  the  debts  accrued  in  and  prior  to  the  year 
1841  and  the  residue  in  and  prior  to  the  year  1850.  Now, 
to  say  that  the  debts  accrued  more  than  six  years  ago  may 
be  perfectly  true,  and  yet  an  action  may  be  maintainable, 
for  part  payment  would  take  the  case  out  of  the  statute,  or 
an  acknowledgment  in  writing  would  revive  the  liability. 
We  think,  therefore,  that  there  is  no  substantial  difference 
between  this  case  and  the  other,  and  that  the  plaintifis  are 
entitled  to  judgment  on  the  demurrer  to  this  plea. 

Bbamwell,  B.,  said. — It  is  admitted  on  the  part  of  the 
defendant  that  the  other  case  governs  this  with  one  excep- 
tion, that  here  it  appears  affirmatively  that  no  portion  of 
the  debts  was  less  than  twelve  years  old,  and  the  objection 
was  raised  that  the  plea  amounted  to  an  informal  plea  of 
the  Statute  of  Limitations.  I  am  of  opinion  it  does  not, 
because  it  merely  says  that  the  debts,  not  the  cause  of  action, 
accrued  more  than  twelve  years  ago.  Now,  as  regards  the 
Statute  of  Limitations,  a  debt  may  accrue  twice  over,  that 
18  to  say,  at  the  time  of  the  original  promise,  and  at  the  time 
of  a  revival  of  the  debt  by  part  payment  or  acknowledg- 
ment in  writing.  That  is  manifest  from  the  usual  replica- 
tion to  a  plea  of  the  statute.  Therefore,  it  is  not  enough 
for  the  plea  to  state  that  the  debts  accrued  more  than  six 
years  before  the  commencement  of  the  action,  but  it  ought 
to  state  that  the  cause  of  action  did  not  accrue  within  that 
time.  It  seems  to  me  that  there  is  no  difference  between 
this  and  the  case  already  decided,  and  the  plaintiffs  are 
entitled  to  judgment. 

z  2 
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1863. 


CuANNELL,  B.,  said. — This  case  is  governed  by  the  other, 
unless  the  distinction  which  is  attempted  to  be  made  exists. 
I  am  of  opinion  that  the  plea  does  not  amount  to  an  in- 
formal plea  of  the  Statute  of  Limitations^  and  that  the 
plaintiffs  are  entitled  to  judgment 


F1GOTT9  B.-'I  am  also  of  opinion  that  the  plea  cannot 
be  sustiuned  as  an  informal  plea  of  the  Statute  of  Limitations. 

Judgment  for  the  plaintifls. 


June  12  La  BaNCA  NaZIONALE   8BDE  DI  TORINO  V.   HaMBUBGER. 


Where  a 
foreign  bank 
Bued  in  a  cor* 
porate  name 
by  which  it 
was  known, 
and  the  de- 
fendant 
pleaded  that 
It  was  not  a 
body  cor- 
porate, the 
Court  allowed 
the  writ, 
declaration, 
and  subse- 
quent pro- 
ceedings to  be 
amended  by 
insertinjp;  the 
name  of  a 
director  of  the 
bank  as 
nominal  plain- 
tifl^  it  appear- 
ing that  by  the 
law  of  the 
eountiy  the 
bank  was 
entitled  to  sue 
in  his  name. 


J.  HE  plaintiffs  were  described  in  the  writ  of  summons  as 
'^  La  Banca  Nazionale  sede  di  Torino  ;**  and  they  sued  upon 
bills  of  exchange  indorsed  bj  the  defendant  to  one  Ludovico 
Laurent,  who  indorsed  them  to  the  Central  Administration 
of  "  La  Banca  Nazionale,"  by  whom  they  were  indorsed  to 
the  plaintifls.  The  defendant  pleaded  ^'  that  the  plaintiffs, 
at  the  time  of  the  commencement  of  the  suit,  were  not  a 
body  corporate,  nor  entitled  to  sue  in  this  country  by  the 
said  name  and  style." 

Z.  Kelly  had  obtained  a  rule  calling  on  the  defendant  to 
shew  cause  why  the  plaintiffs  should  not  be  at  liberty  to 
amend  the  writ,  declaration  and  subsequent  proceedings, 
by  inserting  the  name  of  Augustin  M ottura,  a  director  of 
the  Turin  branch,  as  the  nominal  plaintiff  on  behalf  of  the 
Turin  **  sede"  or  branch  of  the  said  bank  :  or  by  describing 
the  plaintiffs  as  represented  by  the  said  Augustin  Mottura, 
the  director  of  the  said  branch,  and  by  making  the  neces- 
sary alterations  accordingly. 
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The  affidavit  of  the  plaintifis*  attorney,  in  support  of  the        18C3. 

application,  stated  that  he  was  informed  that  the  said  bank     .^"^IT^' 
,         ,    ,  1-«A  Bahoa 

18,  or  is  in  the  nature  of  a  body  corporate,  having  authority     Naeiohali 
irom  the  law  of  Italy,  where  it  is  domiciled  and  its  business       Tobixo 
IS  carried  on,  to  sue  in  Italy  or  elsewhere  in  several  names   HAMBvaocB. 
or  firms,  and  amongst  others,  first,  in  the  name  of  the 
director  of  the  particular  branch  (sede)  to  which  the  money 
claimed  is  payable ;  secondly,  in  the  name  of  the  particular 
branch  of  the  National  Bank  represented  by  the  director  of 
such  branch :  that  at  the  time  of  issuing  the  writ  and  of 
declaring  thereon  deponent  was  not  aware  that  it  was  con- 
Bidered  proper  that  the  name  of  the  director  should  appear 
on  the  face  of  the  proceedings,  but  he  has  since*  learned 
that  it  is  advisable  that  it  should  appear. 

Watkin  fFUliams  now  shewed  cause. — The  Court  has  no 
power  to  make  the  amendment.  This  is  in  effect  an  appli- 
cation to  substitute  a  new  plaintiff^,  and  the  Court  has  no 
aothority  to  grant  it  Where  a  husband  was  sued  for  a  debt 
contracted  by  his  wife  before  marriage,  the  Court  of  Com- 
mon Pleas  held  that  it  was  not  competent  for  the  Judge 
at  the  trial  to  amend  the  record  by  making  the  wife  a  party 
to  it:  Garrard  v.  GuibUei  (a).  [Martin^  B. — A  new  defend- 
ant  cannot  be  added  without  notice,  for  he  has  a  right  to 
have  a  writ  served  upon  him ;  but  how  does  that  apply  to  a 
plaintiff?]  If  the  application  be  granted  there  would  be  a 
new  writ  with  which  the  defendant  has  never  been  served. 
[PoUockj  C.  B. — Some  corporations  are  entitled  to  sue  in 
their  corporate  name,  others  in  the  name  of  a  particular 
officer.  Now,  suppose  a  corporation  sued  in  its  corporate 
name  when  it  ougbt  to  have  sued  in  the  name  of  an  officer, 
why  should  not  the  writ  be  amended  ?  It  is  not  adding  a 
new  plaintiff,  but  correcting  a  mere  mistake  in  the  name.] 

,  (a)  11  G.  B.,  N.  S.  616. 
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1863.  The  case  is  not  within  the  34th  and  subsequent  sections  of 
La  Bahoa  ^^^  Common  Law  Procedure  Act,  1852,  as  to  the  joinder 
Nabionalb     of  parties  to  actions ;   and  the  222nd  section  was  never 

6EDB   DI  ,         ^ 

Torino       intended  to  authorize  an  amendment  of  this  kind.     [^Chan' 
HAMDuaasB.   nett,  B.,  referred  to  Blake  ▼.  Done  (a).]    That  was  an  action 
of  ejectment,  and  the  two  trustees  whos6  names  were  added 
were  present  in  Court  and  consented* 

X.  Kelly  appeared  in  support  of  the  rule,  but  was  not 
called  upon  to  argue.  He  referred  to  Coombe  v.  The  Bristol 
and  Exeter  Railtoay  Company  (£)• 

Per  Curiam  {c). — The  rule  must  be  absolute  on  payment 
of  costs. 

Rule  absolute  accordingly. 

(a)  7  H.  &  KT.  465.  (5)  1  F.  &  F.  20d. 

(c)  Pollock^  C.  B.,  Martin^  B.,  and  ChmmeU^  B. 


June  IS,  CooKE  V.  Waring. 

The  defend-      JJeCLARATION.— For  that  the  defendant  wrongfully, 

ant'B  sheep,  ^  ^  ... 

being  diseased,  negligently,  and  improperly  kept  certain  sheep  diseased  with 

got  into  the  ,  ,  ,   ,  t     i^      ./        r  r 

plaintiff's  field  the  Bcab,  and  dangerous  to  be  suffered  to  go  at  Iaif;e,  he,  the 

^irhere  his 

sheep  were  defendant,  during  all  that  time  well  knowing  that  the  said 
u^fS  ^em  sheep  were  so  diseased  with  the  scab  and  dangerous  to  be 
Ssease  It  ^^  large  ;  whereby  and  by  reason  of  the  wrongful,  negligent, 
did  not  appear  ^nd  improper  conduct  of  the  defendant  in  that  behalf,  the 

how  th£y  got  r     r 

there.  Ae  de-  gaid  sheep  of  the  defendant  intermixed  with  certain  sheep 

fendant,  on  ... 

being  told  of     of  the  plaintiff  in  a  sound  and  healthy  condition  of  body, 

it,  used 

expressions  indicating  knowledge  that  his  sheep  were  diseased.  In  an  action  against  him 
for  suffering  his  sheep  to  gp  at  large : — Held  that»  in  the  absence  of  negUgence,  proof  of  ft 
fldenter  was  necessaiy,  and  there  was  no  sufficient  evidence  of  it. 
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and  the  said  beahhy  sheep  of  the  plaintiff  became  diseased  1863. 
and  infected  by  the  said  diseased  sheep  of  the  defendant, 
and  many  of  the  sheep  of  the  plaintiff  died  from  the  said 
disease^  and  were  wholly  lost  to  the  plaintiff,  and  the  residue 
of  the  said  sheep  became  and  were  diseased  and  rendered 
of  little  value  to  the  plaintiff. 

Plea:  Not  guilty. 

At  the  trial,  before  Channell^  B.,  at  the  Shropshire  Spring 
Assizes,  1863,  the  following  facts  appeared : — In  the  Summer 
of  I860,  the  plain tifl^  who  was  a  farmer,  had  some  sheep  in 
a  field  on  his  farm*  Adjoining  one  comer  of  this  field  was 
a  field  of  a  farm  occupied  by  the  defendant.  A  day  or  two 
before  the  alleged  injury  the  defendant  had  fetched  some 
sheep  from  a  distance  and  placed  them  in  this  field.  The 
plaintiff  being  about  to  sell  some  of  his  sheep,  they  were 
removed  to  a  bam  for  inspection  by  the  intended  purchaser, 
when  it  was  discovered  that  they  all  had  the  ''  scab."  Some 
sheep  of  the  defendant  having  that  disease  had  been  previ- 
ously found  in  the  plaintiff's  field  mixed  with  his  sheep, 
and  the  plaintiff's  shepherd  separated  them.  Information 
was  sent  to  the  defendant,  but  he  took  no  notice  of  it ;  and 
his  sheep,  after  being  kept  for  some  time,  were  turned  out 
into  the  road.  There  was  no  direct  proof  of  the  mode  in 
which  the  defendant's  sheep*  got  into  the  plaintiff's  field. 
There  was  evidence  that  the  fence  between  the  plaintiff's 
and  the  defendant's  field  belonged  to  the  defendant,  and 
that  it  was  in  proper  repair.  There  was,  however,  a  lane 
leading  firom  the  defendant's  field,  and  the  hedge  which 
separated  it  from  the  plaintiff's  field  was  one  which  sheep 
might  get  over.  About  four  days  after  the  defendant's 
sheep  were  found  in  the  plaintiff's  field,  the  defendant  said 
to  a  person  who  told  him  that  his  sheep  had  the  ''scab,"  ''  I 
could  not  help  it :  I  had  the  sheep  at  tack  at  Mr.  Parson's 
of  Tugford,  and  they  caught  it  from  Mr.   Brindley*s,  at 
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1863.       Broomscroft,  sheep  *    The  defendant  subsequently  made 

"^f^     '      a  similar  statement  to  the  plaintiff.     Evidence  was  given 

V-  of  the  communication  of  the  disease  by  touch,   for  the 

Waring.  »        i  .     •!!•.      l 

purpose  of  negativing  the  idea  that  the  plaintiff's  sheep 

might  have  caught  the  disease  from  other  sheep  than  the 

defendant's. 

It  was  submitted  on  behalf  of  defendant :  first,  that  there 
was  no  evidence  that  the  defendant  knew  that  his  sheep 
had  the  "scab:"  secondly,  that  there  was  no  proof  of  negli- 
gence. The  learned  Judge  was  of  that  opinion  and  non- 
suited the  plaintiff. 

HuddlesUm^  in  the  following  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  learned  Judge  wrongly 
determined  that  there  was  no  evidence  to  go  to  the  jury  of 
scienter  or  negligence,  and  that  negligence  was  necessary 
to  be  proved  as  well  as  knowledge ;  against  which 

Piffote,  Seijt.,  H.  Matthews  and  Gouffh  shewed  cause  (a). 
(May  28,  June  2.  4.) — ^The  ruling  of  the  learned  Judge  was 
correct.  In  actions  of  tort  it  is  not  sufficient  to  allege  that 
an  injury  accrued  to  the  plaintiff  from  some  act  of  the 
defendant,  but  it  must  be  averred  and  proved  that  the  act 
was  wrongful.  Here  there  was  no  evidence  of  negligence. 
Consistently  with  the  facts  proved,  the  sheep  may  have 
escaped  through  the  tortious  act  of  a  third  party,  or  a  defect 
of  fences  which  the  plaintiff  was  bound  to  repair.  **  Negli- 
gence is  the  omission  to  do  something  which  a  reasonable 
man,  guided  upon  those  considerations  which  ordinarily 
regulate  the  eonduct  of  human  affiiirs,  would  do,  or  doing 
something  which  a  prudent  and  reasonable  man  would  not 
do  :••  per  Aldertan,  B.,  BIyth  v.  The  Birmingham  Water- 
works Company  {b).     Without  negligence  this  action  is  not 

(a)  Before  PoOoek,  C.  B.,  BramweU^  B.p  and  Chaimel^  B. 

(b)  1 1  £xch.  784. 
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maintainable :  Withen  ▼.  The  North  Kent  Railway  Com-  iges. 
pony  (a).  In  Hill  v.  Balls  {h\  a  count  for  knowingly  selling 
a  glandered  horse  by  public  auction,  which  infected  the 
horses  of  the  plaintiff^  who  purchased  it  believing  it  sound, 
was  held  bad  on  demurrer.  If  the  allegation  of  negli- 
gpDce  be  struck  out  of  the  declaration  no  wrongful  act  ia 
shewn*  In  the  case  of  ferocious  animals,  the  keeping 
them  is  the  wrongful  act,  and  therefore  negligence  need 
not  be  alleged  or  proved:  CardY.  Case{e);  May  v.  Birr- 
dett{d) ;  Jackson  v.  Smtthson  (e) ;  Smith  v.  Pelah  (/)  ;  Rast. 
EdL  616.  But  here  there  is  damnum  without  injuria: 
Vauffhan  v.  7^  Taff  Vale  Railway  Company  {g \  [Bramwell, 
B. — There  is  nothing  illegal  in  keeping  a  mischievous  or  a 
diseased  animal,  provided  it  is  kept  safely.  In  May  v.  fitir- 
dett  (d)  the  Court  said :— ^  But  the  conclusion  to  be  drawn 
from  an  examination  of  all  the  authorities  appears  to  us  to 
be  this :  that  a  person  keeping  a  mischievous  animal  with 
knowledge  of  its  propensities  is  bound  to  keep  it  secure 
at  hisperilj  and  that,  if  it  does  mischief,  negligence  is  pre- 
sumed, without  express  averment.**  May  it  not  be  said  that 
an  animal  having  an  infectious  disease  is  a  '*  mischievous" 
animal?  Perhaps  it  is  not  correct  to  say  of  a  scabby  sheep 
that  it  has  a  '^propensity"  to  communicate  disease,  but  it 
has  a  '*  tendency**  to  communicate  it.  Is  there  any  distinc- 
tion in  principle  between  the  liability  for  acts  of  a  mischievous 
animal  and  a  diseased  animal  ?]  The  propensity,  to  which 
the  law  attaches  a  liability  so  extraordinary,  must  be  innate 
and  habitual.  The  tendency  to  communicate  disease  may 
be,  and  here  probably  is,  of  a  temporary  character.  At  all 
events  unless  a  scienter  be  alleged  and  proved,  which  ia 
not  done  here,  evidence  of  negligence  is  necessary.    [CAan- 


(a)  27  L.  J.  N.  S^  Exch.  417.  (e)  15  M.  &  W.  568. 

(5)  2  H.  &  K.  299.  (/)  2  Stra.  1264. 

\c)  5  C.  B.  622.  (^)  3  H.  &  N.  743;  in  error, 

(lO  9  Q.  B.  101.  5  H.  &  N.  679. 
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nett^  B.-*- Suppose  a  vicious  horse  tFespaasing  on  the  plain- 
tiff's land  and  eating  bis  grass,  kicked  him,  would  it  be 
e.  necessary  to  allege  a  scienter  ?]     An  action  might  be  main- 

tained  in  respect  of  the  trespass,  and  the  injury  caused  by 
the  kick  would  form  the  subject  of  consequential  damage. 
In  Cox  v.  Burbidge  (a),  the  defendant's  horse,  being  on  a 
highway,  kicked  the  plaintiff,  a  child,  who  was    playing 
there ;  and  it  was  held  that  to  entitle  the  plaintiff  to  recover 
there  must  be  some  aflBrmative  proof  of  negligence  in  the 
defendant  in  respect  of  a  duty  owing  to  the   plaintiff. 
Erle^  J.,  there  said:— "As  between  the  owner  of  the  horse 
and  the  owner  of  the  soil  of  the  highway  or  of  the  herbage 
growing  thereon,  we  may  assume  that  the  horse  was  tres- 
passing ;  and  if  the  horse  bad  done  any  damage  to  the  soil, 
the  owner  of  the  soil  might  have  had  a  right  of  action 
against  his  owner.'*     But  where  there  is  no  trespass  as 
against  the  party  injured  by  an  animal,  there  must  be  proof 
of  a  scienter  or  negligence  on  the  part  of  the  owner.    It 
may  be  admitted  that  trespass  might  have  been  maintained 
here,  but  that  form  of  action  has  not  been  adopted.     An- 
derson V.  Buckton  (i)  was  an  action  of  trespass  for  the 
entry  of  diseased  cattle  into  the  plaintiff*s  close^  and  it  was 
alleged  as  consequential  damage  that  the   plaintiff's  cattle 
were  infected.     [Channell,  B.,  referred  to  Singleton  v.  W7/- 
liamson  (c).]     As  regards  the  scienter  there  was  at  most  a 
mere  scintilla  of  evidence.    The  facts  proved  are  equivocal, 
and  do  not  establish  the  defendant's  knowledge  prior  to  the 
occurrence  of  the  mischief:   Thomas  v.  Morgan  (d)i  Doe 
d.  Welsh  V.  Langfield  {e).    It  cannot  be  presumed  that  the 
defendant  had  such  knowledge  from  the  circumstance  that 
he  was  not  called  to  rebut  the  inference  of  a  scienter,  since 
the  plaintiff  ought  to  make  out  his  case  by  affirmative  proo£ 

(a)  IS  C.  B^  N.  S.  430.  (d)  2  C.  M.  &  R.  496. 

(5)  1  Stra.  l.<^.  (e)  16  M.  &  W.  497. 

(0  7  H.  &  N.  410. 
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Huddleiton  and  Harrmgtan^  in  support  of  the  rale. — Ilrst, 
the  &ir  prim&  facie  presamption  from  the  evidence  is,  that 
the  defendant  was  cognizant  of  the  condition  of  his  sheep, 
before  the  mischief  occurred  In  Hudson  v.  Roberts  (a)  the 
plaintiff  haying  been  injured  by  the  defendant's  bull,  the 
defendant  stated,  after  the  accident,  that  the  red  handker- 
chief caused  the  mischief,  for  he  knew  the  bull  would  run 
at  anything  red,  and  this  was  held  to  be  evidence  of  a 
scienter  before  the  accident  [Channell,  B. — The  statement 
there  made  was  evidence  that  the  defendant  had  a  know- 
ledge of  the  h€Unt  of  the  animal.]  Here  it  was  in  the  power 
of  the  defendant  to  rebut  the  presumption  of  previous  know- 
ledge, if  it  were  not  correct.  It  is  matter  of  common  know- 
ledge that  such  a  disease  is  dangerous. — Secondly,  assuming 
there  was  evidence  of  the  scienter,  it  was  unnecessary  to 
aver  or  prove  negligence.  The  case  of  HiU  v.  BaUs  (i)  has 
been  relied  on  by  the  defendant  But  there  the  purchase 
of  the  glandered  horse  by  the  plaintiff  was  a  voluntary  act, 
and  the  rule  of  caveat  emptor  was  applicable.  In  Anderson 
V.  Buckton  (c)  the  ^decision  of  the  Court  proceeded  upon 
the  ground  that  what  was  there  laid  as  consequential  damage 
might  have  formed  the  subject  of  a  distinct  action  on  the 
caae.  The  authorities  which  have  been  referred  to,  and  which 
establish  the  proposition  that  in  the  case  of  mischievous 
animals  negligence  will  be  presumed  where  a  scienter  is 
shewn,  apply  equally  to  diseased  animals.  The  injury  results 
in  each  case  from  physical  agency,  though  with  different 
effects.  Vaughan  v.  The  Toff  Vak  Railway  Company  {d) 
is  distinguishable,  since  in  that  case  the  ground  of  the 
decision  of  the  Court  of  error  was,  that  the  legislature 
had  legalized  the  act  which  caused  the  damage.  Here, 
even  if  the  act  which  caused  the  damage  was  excusable^  it 
was  for  the  defendant  to  shew  the  matter  of  excuse.    In 

(a)  6  Exch.  697.  (c)  1  Stra.  192. 

(*)  2  H.  &  N.  299.  {d)  5  H.  &  N.  679. 
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Rex  T.  VoHiandnio  (a)  an  indictment  for  unlawfully  and 
injariouslj  carrying  a  child  infected  with  the  small  pox  along 
a  public  highway,  without  averring  negligence,  was  held 
good  upon  motion  in  arrest  of  judgment. — Lastly,  there  was 
suflBcient  proof  of  negligence  within  the  definition  given 
by  Aldersan,  B.,  in  BfyA  ▼.  7^  Birmingham  Waterworks 
Company  (ft),  assuming  such  proof  to  be  necessary. 

Cur.  adv.  mJt. 

Pollock,  C.  B.,  now  said. — We  are  all  of  opinion  that 
the  rule  to  set  aside  the  nonsuit  and  for  a  new  trial  ought 
to  be  dischaiged. 

It  seems  to  us  that  there  was  no  evidence  of  a  scienter 
which  called  upon  my  brother  Channett,  who  tried  the 
cause,  to  leave  any  question  to  the  jury.  There  was  some 
evidence  that  the  defendant  was  aware  of  the  condition  of 
the  sheep  after  the  mischief  was  done ;  but  there  was  no 
evidence  that  he  was  aware  of  it  before ;  so  that  a  conclusion 
might  be  drawn  either  one  way  or  the  other.  Evidence 
which  does  not  tend  to  prove  the  matter  in  issue,  and  consist- 
ently with  which  the  jury  might  find  either  one  way  or  the 
other,  ought  not  to  be  submitted  to  them.  The  issue  should 
be  disposed  of  by  evidence,  not  by  surmise  or  suspicion. 

I  am  therefore  of  opinion  that,  a  scienter  being  essential 
to  support  the  action,  and  there  being  no  evidence  of  it> 
my  brother  Channell  was  perfectly  right  in  nonsuiting  the 
plaintifil 

Bramwell,  B. — I  am  of  the  same  opinion.  The  ruling 
was  correct,  because  there  was  no  negligence  if  there  was 
no  knowledge  upon  the  part  of  the  defendant.  It  is  no 
doubt,  extremely  difficult  to  separate  the  two  considerations 
of  knowledge  and  negligence,  and  say  that  either  of  them 
(a)  4  M.  &  SeL  73.  (fr)  11  Exch.  784. 
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woald  be  safficient  without  the  other.  Bat  I  think  it  enough  1863. 
to  saj  there  was  no  evidence  that,  at  the  time  when  the 
injury  occurred,  the  defendant  knew  that  the  sheep  were  in 
a  diseased  condition,  so  as  to  constitute  negligence  in  keeping 
them,  merely  because  four  days  after  the  supposed  negli- 
gence he  made  use  of  an  expression  which  implied  that  he 
knew  that  the  sheep  then  had  the  scab,  and  at  the  same 
time  stated  his  belief  as  to  the  way  in  which  they  probably 
got  it.  Bearing  in  mind  the  very  short  time  the  sheep  had 
been  in  the  defendants  field,  it  is  too  much  to  say  that  his 
statement  on  a  particular  day  that  he  knew  that  the  sheep 
were  diseased,  is  evidence  that  he  also  knew  it  four  days 
before.  I  think  that  not  only  in  point  of  law,  but  good 
sense,  there  was  no  evidence  that  at  the  time  of  the  supposed 
negligence  the  defendant  knew  that  the  sheep  were  ^'scabby**; 
consequently  there  was  no  evidence  of  negligence  which  my 
brother  Channell  could  have  left  to  the  jury.  Therefore 
his  ruling  was  perfectly  correct,  and  the  rule  must  be  dis- 
charged. 

Rule  discharged. 


Geere  v.  Chables  Mare.  May  2^, 

1  HE  declaration  stated  that  by  an  indenture  dated  &c..  The  defendant 

and  made  in  the  lifetime  of  Thomas  Geere,  since  deceased,  to^  plidn- 

between  the  defendant  of  the  one  part,  and  Thomas  Geere  CTcditor^  ^ 

and  the  plaintiff  of  the  other  part,  and  sealed  with  the  seal  ^^^^jj^ 

of  the   defendant :  after  recitiniz  that  one  Samuel   Mare,  pl&uitiff  to 

^  accept  a 

compoeition 
sgreed  to  pay  him  an  additional  composition,  which  was  secured  by  a  bill  of  exchange  drawn 
by  the  plaintiff  npon  and  accepted  by  the  defendant's  brother.  The  bill  being  dishonoured, 
ttd the  plaintiff  haTingUireatened  le^^  proceedings,  the  defendant  by  indenture  assigned  to  the 
pluDtin  a  poHcT  of  assurance  as  a  security  for  payment  of  the  bilL — Held,  that  the  indenture 
vu  taintea  with  the  illeg^ty  of  the  original  transaction,  and  therefore  could  not  be  enforced. 
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the  brother  of  the  defendant,  was  indebted  to  the  sat^ 
Thomas  Geeie  and  the  plaintiff  in  the  sam  of  1487/.  19f.  lOd^ 
upon  an  OTerdoe  bill  of  exchange  therein  described,  an^ 
that  the  said  Thomas  Geere  and  the  plaintiff  had  threatened 
to  commence  legal  proceedings  against  the  said  Samuel 
Mare  to  enforce  the  payment  of  the  said  bill ;  bot  that  the 
defendant  had  applied  to  and  requested  the  said  Thomas 
Geere  and  the  plaintiff  to  abstain  from  such  proceedings 
upon  his  securing  to  them  the  said  sum  of  1487il  19«.  lOd. 
by  mortgage  of  the  policy  of  assurance  thereinafter  men* 
tioned,  which  they  had  agreed  to  do ;  and  also  reciting  a 
policy  of  assurance  eflected  on  the  life  of  the  defendant  for 
3000/. ;  the  defendant  assigned  to  the  said  Thomas  Geere 
and  the  plaintiff,  their  executors,  &c,  subject  to  a  proviso 
for  redemption  in  the  said  indenture  mentioned,  the  said 
policy  of  assurance  of  the  said  sum  of  3000/.  thereby  as- 
sured :  and  the  defendant,  by  such  indenture,  covenanted 
with  the  said  Thomas  Geere  and  the  plaintiff  that  he  should 
and  would,  whilst  any  monies  should  continue  due  on  the 
security  of  the  said  indenture,  pay  the  annual  premiums 
payable  in  respect  of  the  said  policy ;  and,  in  case  default 
should  be  made  by  the  defendant,  that  then  it  should  be 
lawful  for  the  said  Thomas  Geere  and  the  plaintiff,  tbeir 
executorsi  &c.,  to  keep  on  foot  the  said  insurance,  and  that 
the  defendant  would,  in  that  case,  pay  on  demand  to  the 
said  Thomas  Geere  and  the  plaintiff  all  sums  of  money  paid 
by  them. — Breach:  nonpayment  of  premiums  amounting 
to  107/.  5s. 

Plea. — That  before  the  accepting  of  the  bill  of  exchange 
in  the  declaration  and  hereinafter  mentioned^  and  before 
the  making  of  the  indenture  in  the  declaration  mentioned, 
the  defendant  was  indebted  to  the  plaintiff  and  the  said 
Thomas  Geere,  to  wit,  in  the  sum  of  5951/.  19^.  7eL,  and  was 
also  indebted  to  divers  other  persons  in  divers  other  sums; 
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and  thereupon,  while  so  indebted  to  the  plaintiff  and  the  said 
Thomas  Geere  and  the  said  other  persons,  and  before  the 
accepting  of  the  said  bill  of  exchange  and  the  making  of 
the  said  indenture,  the  defendant  was  in  bad  and  embarrassed 
circumstances,  and  unable  to  paj  or  satisfy  the  plaintiff  and 
the  said  Thomas  Geere  and  the  said  other  creditors  of  the 
defendant,  respectively,  their  said  debts  in  full,  whereof  the 
plaintiff  and  the  said  Thomas  Geere  and  the  said  other 
creditors  then  had  notice;  and  thereupon  the  defendant 
then  proposed  and  agreed,  to  and  with  the  plaintiff  and  the 
said  Thomas  Geere  and  divers  of  his  the  defendant's  said 
other  creditors,  to  pay  to  them,  the  plaintiff  and  the  said 
Thomas  Geere  and  the  said  last  mentioned  other  creditors, 
and  the  plaintiff  and  the  said  Thomas  Geere  and  the  said 
last  mentioned  other  creditors  of  the  defendant  agreed  to 
accept  of  the  defendant,  the  sum  of  5$.  in  the  pound  as  a 
composition  for,  upon  and  in  full  discharge  and  satisfaction 
of  their  respective  debts  in  fuIK  And  the  defendant  fur- 
ther saith,  that  before  and  at  the  time  of  the  making  of  the 
said  agreement,  and  of  the  carrying  out  of  the  same,  it  was 
Qolawfutly  and  fraudulently  agreed  by  and  between  the 
plaintiff  and  the  said  Thomas  Geere,  and  the  defendant  and 
the  said  Samuel  Mare  in  the  declaration  and  hereinafter 
mentioned,  without  the  knowledge  or  consent  and  in  fraud 
of  the  said  last  mentioned  other  creditors,  and  in  order  to 
give  the  plaintiff  and  the  said  Thomas  Geere  a  fraudulent 
preference  beyond  the  said  last  mentioned  other  creditors, 
and  to  induce  the  plaintiff  and  the  said  Thomas  Geere  to 
accept  the  said  proposal  and  to  be  a  party  to  the  said  first 
mentioned  agreement,  that  he,  the  defendant,  should  then 
secure  to  the  plaintiff  and  the  said  Thomas  Geere  an  addi- 
tional and  further  composition  of  5s.  in  the  pound  upon 
their  said  debt,  and  that  the  same  should  be  secured  in 
manner  following,  that  is  to  say,  that  the  plaintiff  and  the 
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1863.  Mid  Thomas  Geere  should  assign  their  said  debt  to  the  said 
Samuel  Mare>  and  that  the  said  Samuel  Mare  should  ac- 
cept the  said  bill  of  exchange  in  the  declaration  mentioned, 
drawn  upon  him  bj  the  plaintiff  and  the  said  Thomas  Geere, 
for  and  on  account  of,  and  as  security  for  the  payment 
of  the  said  additional  and  further  composition  of  5$.  in  the 
pound,  amounting  to  1487i  19#.  lOrf.,  upon  the  said  debt 
of  the  plaintiff  and  the  said  Thomas  Geere,  and  that  the 
defendant  should  pay  or  procure  to  be  paid  to  the  said  Samuel 
Mare,  and  the  said  Samuel  Mare  should  accept  the  sum 
of  1487i  Ids.  lOd.  as  the  amount  of  the  said  first  mentioned 
composition  of  5$.  in  the  pound  upon  the  said  debt  of  the 
plaintiff  and  the  said  Thomas  Geere;  and  that  the  said 
Samuel  Mare  should  pay  over  the  same  to  the  plaintiff  and 
the  said  Thomas  Geere.  And  the  defendant  further  says,  that 
the  said  Samuel  Mare,  with  full  notice  and  knowledge  of  the 
premises,  agreed  with  the  plaintiff  and  the  said  Thomas  Geere 
and  the  defendant,  that  the  said  debt  should  be  so  assigned, 
and  the  said  bill  of  exchange  should  be  so  accepted  as  such 
security,  and  the  said  money  so  received  and  paid  over  by 
the  Samuel  Mare  as  aforesaid.  And  the  defendant  further 
says,  that  afterwards  and  without  the  knowledge  or  consent 
of  the  said  last  mentioned  other  creditors,  and  in  fraud  of 
them,  and  for  the  purpose  of  unlawfully  and  fraudulently 
securing  to  the  plaintiff  and  the  said  Thomas  Geere  such 
further  and  additional  composition  of  5s.  in  the  pound  on 
their  said  debt,  the  plaintiff  and  the  said  Thomas  Geere 
did  assign  the  said  debt  to  the  said  Samuel  Mare  in  the  de- 
claration mentioned,  and  the  said  Samuel  Mare  accepted 
the  said  bill  of  exchange  in  the  declaration  mentioned, 
drawn  upon  him  by  the  plaintiff  and  the  said  Thomas 
Geere  for  and  on  account  of  and  as  a  security  for  the  pay- 
ment of  the  said  additional  and  further  composition  of  5s. 
in  the  pound  upon  the  said  debt  of  the  plaintiff  and  the  said 
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Thomas  Geere ;  and  the  defendant  procured  to  be  paid,  to 
wit,  by  one  W.  Quilter  to  the  said  Samuel  Mare,  and  the  said 
Samuel  Mare  accepted  the  sum  of  1487/.  19#.  as  the  amount 
of  the  said  first  mentioned  composition  of  5$.  in  the  pound 
npon  the  said  debt  of  the  plaintiff  and  the  said  Thomas 
Geere,  and  the  said  Samuel  Mare  then  paid  over  the 
same  to  the  plaintiff  and  the  said  Thomas  Geere.  And  the 
defendant  further  saith^  that  there  never  was  anyconsidera"* 
tioD  or  value  for  the  acceptance  of  the  said  bill  of  exchange 
in  the  declaration  mentioned  bj  the  said  Samuel  Mare,  or 
for  the  payment  by  him  of  any  part  of  the  amount  thereof, 
save  and  except  as  aforesaid,  and  the  plaintiff  and  the  said 
Thomas  Geere  have  always  held,  and  the  plaintiff  now  holds 
the  said  bill  of  exchange,  without  any  consideration  or  value 
whatever,  save  and  except  as  aforesaid.  And  the  defendant 
further  saith,  that  the  said  bill  of  exchange  was  overdue  and 
unpaid  at  the  time  of  the  making  of  the  said  indenture  in  the 
declaration  mentioned ;  and  that  the  alleged  debt  in  the  said 
indenture  mentioned,  then  alleged  to  be  due  from  the  said 
Samuel  Mare  to  the  plaintiff  and  the  said  Thomas  Geere  upon 
the  said  bill  of  exchange  in  the  declaration  mentioned,  was  the 
amount  of  the  said  bill  of  exchange  so  accepted  by  the  said 
Samuel  Mare,  as  in  this  plea  particularly  mentioned,  and 
not  any  other  or  different  debt,  and  that  the  said  Samuel 
Mare  was  not  indebted  to  the  plaintiff  and  the  said  Thomas 
Geere  as  is  in  the  declaration  and  indenture  mentioned,  save 
and  except  as  aforesaid ;  and  thereupon  afterwards  and  with 
full  notice  to  the  plaintiff  and  the  said  Thomas  Geere,  and 
the  defendant  and  the  said  Samual  Mare,  of  all  the  matters 
and  things  in  this  plea  hereinbefore  set  forth,  the  defendant, 
.  as  a  security  to  the  plaintiff  and  the  said  Thomas  Geere 
for  the  payment  of  the  said  further  and  additional  composi- 
tion of  1487/.  I9s.  lOd.  so  secured  by  the  said  bill  of  ex- 
change, and  in  order  to  induce  the  plaintiff  and  the  said 

VOL.  n. — H.  &  C.  A   A  EXGH. 
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1868.  Thomas  Geere  to  abstain  from  such  proceedings  opon  the 
"^^  said  bill  of  exchange  in  the  declaration  mentioned,  executed 
the  said  indenture,  and  made  the  said  agreement,  and 
entered  into  the  said  covenants  in  the  declaration  mentioned. 
Demurrer,  and  joinder  therein. 

Murphy  {Lush  with  biro),  in  snpport  of  the  demurrer. 
- — The  question  is  whether  this  case  falls  within  the 
principle  of  the  decision  in  Fisher  v.  Bridges  (a),  viz., 
that  where  a  deed  is  given  as  a  security  for  the  payment  of 
a  debt  tainted  with  illegality,  the  law,  which  would  not 
enforce  the  payment  of  the  debt,  will  not  enforce  the  pay- 
ment of  the  security.  There  the  covenant  was  entered  into 
for  payment  of  part  of  the  purchase  money  of  land  con* 
veyed  by  the  plaintiff  to  the  defendant  for  an  illegal  object, 
so  that  it  was  clearly  connected  with  the  ori^nal  contract. 
But  here  it  was  no  part  of  the  agreement  under  which  the 
bill  of  exchange  was  given  that  the  defendant  should  exe- 
cute the  indenture  declared  on.  The  consideration  for  the 
indenture  was  the  forbearance  to  sue  Samuel  Mare ;  not 
the  original  contract.  If  the  defendant  had  paid  the  amount 
claimed,  he  could  not  have  recovered  it  back.  IBramwell, 
B. — Suppose  a  person  obtained  a  bill  of  exchange  by  bor- 
glary,  and  threatened  to  sue  the  acceptor,  when  a  third  person, 
in  consideration  of  proceedings  being  stayed,  covenanted 
to  pay  the  amount  within  a  year.  Could  that  covenant 
be  enforced  ?]  Assuming  that  no  action  could  have  been 
maintained  upon  the  bill  of  exchange,  and  that  any  security 
given  by  Samuel  Mare  for  its  payment  could  not  be  enforced, 
here  the  security  is  given  by  a  third  person  and  upon  a  new 
and  valid  consideration.  The  deed  is  not  more  illegal 
because  it  is  executed  by  the  original  debtor  than  if  it  had 
been  executed  by  a  stranger.—  He  also  referred  to  1  Smith's 
Lead.  Cas.  p.  334,  5th  ed. 

(a)  8  E.  &  B.  642. 
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Shie,  Seijt.  {Archibald  with  bim)^  in  support  of  the  plea. —  1868. 
The  bill  of  exchange  is  void  as  a  fraud  upon  the  other 
creditors,  and  the  indenture  having  been  executed  as  a 
security  for  its  payment  b  tainted  with  the  illegality  and 
also  void*  The  defendant  b  not  in  the  position  of  a  stranger. 
He  is  the  original  debtor  and  a  party  to  the  original  illegal 
agreement^  and  he  executed  the  indenture  in  pursuance  of 
anew  agreement,  for  the  purpose  of  carrying  into  effect  the 
ori^nal  illegal  agreement.  It  was  only  another  mode  of 
securing  to  the  plaintiff  the  additional  composition  of  5«. 
b  the  poand.    Fisher  v.  Bribes  (a)  is  expressly  in  point. 

Murphy  replied. 

PoLixxsK,  C.  B. — We  are  all  of  opinion  that  this  case 
fills  within  the  rule  laid  down  by  the  Exchequer  Chamber 
in  Fisher  v.  Bridges  (a),  and  therefore  the  plaintiff  is  not 
entitled  to  recover.  The  fsc\s  are  clear.  A  bill  of  exchange 
was  accepted,  not  by  the  present  defendant,  but  by  his 
brother,  under  an  arrangement  with  the  (daintiff  and  another 
person,  which  was  a  fraud  upon  the  other  creditors  of  the 
defendant,  and  on  obvious  principles  the  bill  was  void, 
although  the  acceptor  was  not  the  real  debtor.  The  bill 
was  not  paid  when  due,  and  legal  proceedings  were  threatened 
against  the  acceptcnr,  when  a  fiurther  arrangement  was  made, 
by  which  proceedings  against  the  acceptor  were  to  be  stayed 
and  the  payment  of  the  amount  of  the  bill  of  exchange  was 
to  be  aeciured  by  the  defendant,  who  was.  the  real  debtor, 
executing  the  indenture  declared  on.  It  is  impossible  not 
to  see  that  the  case  falls  within  the  principle  of  the  decision 
in  Fisher  v.  Bridges.  I  entertain  a  strong  opinion  that, 
apart  from  authority,  I  should  have  decided  in  the  same 
way,  but  I  consider  that  we  are  bound  by  that  decision. 

(a)  3  £.  &  B.  642. 
A  A  2 
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Bramwbll^  B. — I  am  of  the  same  opinion.  The  inden- 
ture declared  on  was  executed  as  a  security  for  the  pay- 
ment of  a  debt  founded  on  an  illegal  consideration,  and  as 
the  debt  could  not  be  enforced  against  the  debtor,  neither 
can  it  be  enforced  against  the  person  who  has  executed  the 
security  for  its  payment.  It  seems  to  me,  both  in  reason 
and  on  the  authority  of  Fisher  v.  Bridget ,  that  our  judg- 
ment ought  to  be  for  the  defendant.  As  to  whether  the 
defendant  is  in  a  better  or  worse  position  than  if  the  original 
debt  had  been  due  from  another  person,  I  express  no  opinion. 
It  is  sufficient  to  say  that  he  executed  the  indenture  to 
secure  the  payment  of  an  illegal  debt,  and  as  that  debt 
could  not  be  enforced  neither  can  the  security  be  enforced. 

Wilde,  B. — I  am  of  the  same  opinion.  I  agree  with  the 
rest  of  the  Court  that  the  case  falls  within  the  principle  of 
the  decision  in  Fisher  v.  Bridges.  The  indenture  was  exe- 
cuted by  the  defendant  for  the  purpose  of  carrying  into 
effect  his  original  intention  of  giving  a  particular  creditor 
5s.  in  the  pound  more  than  the  rest.  Although  the  facts 
are  somewhat  complicated  by  the  defendant's  brother 
becoming  the  debtor,  and  the  original  debtor  again  taking 
upon  himself  the  liability,  for  the  purpose  of  hiding  the 
true  character  of  the  transaction,  it  is  clear  that  the  defend- 
ant executed  the  indenture  in  order  to  carry  into  effect 
the  original  illegal  agreement.  For  these  reasons  I  think 
that  the  defendant  is  entitled  to  judgment 

Judgment  for  the  defendant 
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Thb  Attobnet  General  v.  Jones. 
Intrusion.— The  information  stated,  that  a  certain  On  the  trial 

of  an  mfor- 
piece  of  land,  about  eighty  yards  in  length  and  forty  yards  in  mation  of 

. «  ,      •  •  x^  intrusion,  tho 

Width,  situate  on  the  sea  shore  adjacent  to  the  village  of  Cem-  question 
maes,  in  the  parish  of  Llanbadrig,  in  the  county  of  Angle-  the  title  of 
sea^  in  the  hands  and  possession  of  her  Majesty,  on  the  1st  as^g^nst 
day  of  January,  a.d.  1851,  and  long  before  and  continually  JJ^j^^Jl^^ 
thence  hitherto,  was  and  stood,  and  of  rieht  still  ousht  to  be  <>/  the  sea 

^  ^  shore  between 

and  stand,  as  in  right  of  her  Crown  of  England,  as  in  and  high  and  low 

,  watermark, 

by  very  many  records  of  this  Exchequer  appears  on  record,  adjacent  to 
Nevertheless  the  defendant,  contriving  the  disinherison  of  in  the  isle  of 
her  Majesty,  with  force  and  arms,  heretofore,  to  wit,  on  the  the^def^dant 
day  and  in  the  year  aforesaid^  and  on  divers  other  days  and  f^^i^  ^^ 
times  between  that  day  and  the  commencement  of  this  suit,  Gp^°^  ^7   . 

■^  James  1.  of 

in  and  upon  the  possession  of  her  Majesty  of  and  in  the  th®  manor  of 

"^  '^         ^  '^      ^  Cemmaes  to 

premises,  entered  and  intruded,  and  made  entry,  and  the  an  ancestor 

of  the  present 

issues  and  profits  thereof  coming  perceived  and  had,  and  as  lord  of  the 
yet  doth  perceive  and  have  to  his  own  use,  and  dug  up  and  also  gave 
subverted  and  spoiled  the  earth  and  soil  thereof,  and  built  ^cts^oTowner- 
and  erected  thereon  a  certain  pier  or  breakwater,  and  has  J^^^g^owin 
kept  and  continued  the  same  thereon  thence  hitherto,  and  5^^°°^. 

^  both  by  him- 

tberebv  and  therewith  irreatly  incumbered  the  said  land  and  self  and  the 

^         '^  .  .  .  lord  of  the 

premises,  the  same  trespass  and  intrusion  thence  hitherto  manor;  and 

J  ...  i-i        m«   •  o  there  was  also 

and  as  yet  contmumg,  m  contempt  of  her  Majesty,  &c.  eyidence  of 

Plea. — That  neither  the  possession,  nor  the  right  of  actual,  shiponthepart 

of  ue  Crown. 
The  learned  Judge  told  the  jury  that  the  grant  of  the  manor  did  not  pass  the  sea  shore,  and 
he  left  it  to  the  juir  to  say  whether  they  were  satisfied  by  the  OTidence  of  user  that  the 
defendant  had  acquired  a  title  as  affainst  the  Crown. — Hdd,  a  misdirection ;  and  that  the 
proper  qu^tion  was  whether  the  eyidence  of  user  coupled  with  the  grant  satisfied  the  juiy 
that  the  defendant  had  such  title. 
Quaere,  whether  the  Yenedotian  Code  of  Howel  Dda  is  now  the  law  of  Anglesea. 
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possession  of  the  land  and  premises  by  the  said  information 
claimed  to  be  in  her  Majesty^  was  not  nor  is  in  her  Majesty, 
as  by  the  said  information  alleged  or  supposed* — Issue 
thereon. 

At  the  trial  before  Keating^  J.,  at  the  Cheshire  Spring 
Assizes,  1862,  it  appeared  that  the  information  was  filed  by 
the  Attorney  General  to  recover  possession,  on  behalf  of  the 
Crown,  of  a  portion  of  the  sea  shore  between  high  and  low 
water  mark,  at  Cemmaes,  in  the  Isle  of  Anglesea.  In  the 
year  1835,  a  pier  or  breakwater  was  built  on  the  land  in 
question,  for  the  purpose  of  affording  shelter  to  vessels  in 
Cemmaes  harbour.  This  pier  was  about  eighty-two  yards 
long  and  six  yards  broad,  and  was  built  with  money  raised 
by  public  subscription,  under  the  superintendence  of  a  com- 
mittee, of  which  the  defendant  was  a  member.  The  com- 
mittee received  tolk  and  applied  them  to  the  repair  of  the 
pier.  About  fifty-five  years  ago,  a  pier  had  been  erected 
nearly  on  the  same  spot,  but  it  was  suffered  to  decay,  and 
was  ultimately  washed  away  by  the  sea. 

The  defendant  gave  in  evidence  an  inquisition  taken  under 
a  commission  issued  by  King  Edward  1,  in  the  9th  year  of 
his  reign,  **  concerning  the  laws  and  customs  of  Wales ;"  and 
also  the  laws  of  Howel  Dda  (a),  which  were  mentioned  in  the 
inquisition ;  and  it  was  contended  that  by  virtue  of  the  statute 
of  Rutland,  12  Edw.  1,  and  the  27  Hen.  8,  c.  26,  s.  31,  these 
laws  are  still  in  force  in  the  county  of  Anglesea.  Among  the 
laws  in  the  **  Venedotian  Code"*  of  Howel  Dda  is  the  follow- 
ing (i): — '*  Whoever  possesses  land  upon  the  margin  of  the 
shore,  owns  as  much  of  the  beach  as  the  breadth  of  his  land ; 
and  he  may  make  a  weir  or  other  things  thereon,  if  be  will; 


(a)  These  lawg  appear  to  have 
been  collected  bj  Uowel  Dda,  a 
king  of  South  Wales,  about  the 


beginning  of  the  lOth  centniy. 

Qi)  Book  iL,  chap,  ztl,  par.  6, 
p.  87,  folio  ed. 


TBIHITT  TKBU,    26   VICT. 

bot  if  the  sea  throw  anj  things  upon  the  land  or  apon  that 
beach,  thej  belong  to  the  king;  for  the  sea  is  a  pack-horse 
to  the  king."  It  was  proTed  that  the  defendant  was  the 
owner  in  fee  of  the  land  adjoining  the  portion  of  the  shore 
cl&imed  bj  the  Crown.  The  defendant  also  gave  in  evi- 
dence an  ^  Extent  of  lands  subject  to  the  government  of 
the  Exchequer  of  Carnarvon,"  in  the  26  Edw.  3,  1362. 
In  the  ^  Extent  of  the  county  of  Anglesea*'  the  **  Manor 
of  Cemmaes'*  was  mentioned,  and  evidence  was  adduced 
to  shew  that  it  extended  to  the  sea  shore  at  the  place  in 
question.  The  defendant  also  gave  in  evidence  a  grant 
of  the  manor  of  Cemmaes  by  letters  patent,  dated  at  West- 
minster, 7  James  1,  to  an  ancestor  of  the  present  lord  of 
the  manor.  In  this  grant  were  mentioned  **  fisheries, 
fishings,  wrecks  of  the  sea,  and  all  other  rights,  jurisdic- 
tions, franchises,  liberties,  privileges,  profits,  commodities," 
Formerly  there  was  an  island  rock,  which  was  blasted  when 
the  present  pier  was  built,  and  the  defendant  had  used 
some  of  the  stones  for  building  the  pier.  Beyond  the  pier 
was  a  weir.  The  defendant  adduced  evidence  to  prove 
that  the  IcHtl  of  the  manor  had  prevented  people  from 
taking  sand  from  the  shore  near  the  pier;  and  on  one 
occasion  he  had  claimed  and  taken  possession  of  a  piece 
of  timber,  part  of  a  wreck  found  there ;  but  it  appeared  by 
endenoe  in  reply,  that  the  public  were  accustomed  to  take 
sand  from  the  sea  shore,  and  the  surveyor  of  highways  had 
taken  stones  for  their  repair:  that  Lloyd's  agent  had  on 
sereral  occasions  taken  possession  of  wrecks  for  the  owners 
and  underwriters ;  and  that  in  the  year  1857  an  inquiry  was 
held  under  the  Merchant  Shipping  Act,  17  &  18  Vict, 
c  104,  ss.  472, 473,  respecting  claim  to  wreck  at  Cemmaes, 
at  which  the  lord  of  the  manor  put  in  a  claim  but  offered 
DO  evidence. 
The  learned  Judge  directed  the  jury,  that  the  presumption 
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1863.        of  lawy  that  the  sea  shore  between  high  and  low  water  mark 
2^"^^^^^      belonged  to  the  Crown,  extended  to  Wales,  and  that  the  right 
General     of  the  Crown  was  not  affected  by  the  statutes,  12  Edw.  1, 
Jones.        and  27  Hen.  8,  c.  26  :  that  although  the  grant  of  James  1 
of  the  manor  of  Cemroaes  gave  a  right  to  **  wreck,''  it  did 
not  in  terms  give  any  right  to  the  sea  shore  between  high 
and   low  water  mark:    that   the  question  for  their  con- 
sideration was  whether,  upon  the  evidence  of  acts  of  user, 
they  were  satisfied  that  the  primit  facie  title  of  the  Crown 
to  the  sea  shore  between  high  and  low  water  mark  was  dis- 
placed by  title  in  the  defendant  or  the  lord  of  the  manor. 

The  jury  gave  a  verdict  for  the  Crown ;  and  stated  that 
they  found,  first,  that  the  site  of  the  rock  belonged  to  the 
defendant,  and  the  sea  shore  to  the  Crown :  secondly,  that 
there  was  no  evidence  that  the  lord  of  the  manor  ever  took 
or  claimed  wreck. 

Mclntyre^  in  the  following  Term,  obtained  a  rule  nisi  (ot 
a  new  trial,  on  the  ground  that  the  learned  Judge  mis- 
directed the  jury,  in  directing  them  that  there  was  no  evi- 
dence on  the  part  of  the  defendant  of  a  grant  of  the  sea 
shore  at  Cemmaes  in  Anglesea  by  the  Crown ;  and  in 
directing  them  that  the  ancient  laws  of  Wales  did  not  apply 
to  this  case ;  against  which 

The  Attorney  General^  Webby,  and  Beavan  shewed  cause 
in  the  following  Trinity  Term  (a)  (June  6).— First,  there 
was  no  misdirection.  The  sea  shore  between  high  and  low 
water  mark  prima  iacie  and  of  common  right  belongs  to  the 
Crown:  Hale  de  jure  Maris,  part  la,  cap.  4,  111  (1);  and 
there  was  no  evidence  to  rebut  the  prim&  facie  title  of  the 
Crown.     The  evidence  was  of  such  a  nature  that  if  a  ver- 


(a)  Before  PoUock,  C.  B,,  Martin,  B.,  BramweU,  B.,  and  Cto- 


TBIHTnr  TBBM,    16   YIGT.  351 

diet  had  been  found  fiir  the  defendant  it  woold  have  been  wm. 
against  the  weight  of  evidence. — Thej  aigoed,  seoondly,  that 
the  common  law  right  of  the  Crown  was  not  affected  by 
the  Yenedotian  Code  of  Howel  Dda,  which  was  not  now 
the  law  of  Anglesea :  thirdly,  that  the  grant  by  James  1 
of  the  manor  of  Cemmaes  of  '^wredc"  and  **  fishing**  did 
not  convey  any  right  to  the  sea  shore  between  high  and  low 
watermark.  Tbeycited  The  Attorney  G€meralr,Chamber9{a). 

Mclntyre^  Morgan  Llaydy  and  Faughan  ffUHams,  in  sup* 
port  of  the  rule. — First,  the  learned  Judge  misdirected  the 
jary  in  telling  them  that  the  grant  of  the  manor  of  Cemmaes 
did  not  include  the  sea  shore  between  high  and  low  water 
mailc.  The  manor  having  vested  in  the  Crown  in  right  of 
its  principality  of  Wales,  the  word ''  manor^  would  include  the 
shore  between  high  and  low  water  mark.  At  all  events^  the 
grant  of  wreck  and  fishings  raises  a  presumption  that  it  is  so 
mcluded.  In  Hale,  de  Jure  Maris,  part  1,  cap.  6^  I.  3,  it  b 
said,  **  It  may  not  be  parcel  of  a  manor,  but  de  facto  it 
many  times  is  so ;  and  perchance  it  is  parcel  almost  of  all 
such  manors  as  by  prescription  have  royal  fish  or  wrecks  of 
the  sea  within  their  manor.**  And  the  learned  author,  after 
observing  that  there  are  perquisites  which  happen  between 
the  high  and  low  water  mark,  proceeds  to  say,  ''He  therefore 
that  hath  wreck  of  the  sea  or  royal  fish  by  prescription  infra 
manerium,  it  is  a  great  presumption  that  is  part  of  the  manor, 
as  otherwise  he  could  not  have  them.'*  [Miartin,  B.,  referred 
to  Les  Termes  de  la  Ley,  **  Wreck.^. — Secondly,  the  learned 
Judge  should  have  told  the  jury  that  the  sea  shore  between 
high  and  low  water  mark  may  be  parcel  of  a  manor,  and 
that  in  this  case  the  words  of  the  grant  were  sufficiently 
large  to  include  that  shore ;  and  he  should  have  left  it  to 

(a)  4  De  6ez,  Mac.  &  G.  206. 
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them  to  say  whether  the  evideDce  of  user,  coupled  with  the 
grant,  satisfied  them  that  the  sea  shore  between  high  and  low 
water  mark  was  granted  as  part  of  the  manor  of  Cemmaes. 
The  Duke  of  Beaufort  ▼•  The  Mayor  of  Swansea  (a)  is  an 
express  authority  that  ancient  grants  may  be  explained 
by  evidence  of  modem  usage,  upon  a  quesUon  as  to  what 
passed  by  such  documents.  Calmady  v.  Rowe  (ft)  decided  that 
acts  of  ownership  exercised  by  the  lord  of  the  manor  upon 
the  sea  shore  adjoining,  between  high  and  low  water  mark, 
such  as  the  exclusive  taking  of  sand,  stones  and  sea-weed, 
may  be  called  in  aid  to  shew  that  the  shore  is  parcel  of 
the  manor,  where  an  ancient  grant  under  which  the  manor 
is  held  professes  to  grant  the  manor  with  **  wreck  of  the  sea,'' 
**  several  fishery,"  and  other  rights  of  an  extensive  descrip- 
tion, but  does  not  expressly  purport  to  convey  '*  littua  maris." 
The  learned  Judge  excluded  the  grant  from  the  considera- 
tion of  the  jury,  and  merely  directed  their  attention  to  the 
acts  of  ownership. — They  also  argued  that  the  Venedotian 
Code  of   Howel  Dda  was  still  the  law  of  the  county  of 
Angh 


The  Attorney  General^  in  reply,  referred  to  Dickens  v. 
Shaw  (c). 

Cur,  adv.  vult. 

Bramwell,  B.,  now  said. — This  was  an  application  by 
the  defendant  for  a  new  trial  on  the  ground  of  misdirection, 
and  we  are  of  opinion  that  the  rule  must  be  absolute.  The 
question  was  whether  the  defendant  had  a  title,  as  against 
the  Crown,  to  a  portion  of  the  sea  shore,  between  bigb 
and  low  water  mark,  adjacent  to  the  village  of  Cemnoaes, 


(a)  3  Ezch.  413.  (b)  6  C.  B.  S61. 

(c)  Hall  on  Sea  Shore,  263,  cited  in  6  C.  B.  8S4. 
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in  eridence  a  grant  bj  James  1  of  the  manor  of  Cemmaes 

to  an  ancestor  of  the  present  lord  of  the  manor,  and  the 

learned  Judge  ruled  that  the  grant  did  not  necessarily  pass 

the  AoFe  in  question.    The  defendant  also  gave  evidence 

of  acts  of  ownership  over  the  foreshore  by  himself  and  the 

lord  of   the  manor,  and  evidence  of  ownership  was  also 

giTcn  on  the  part  of  the  Crown.   The  learned  Judge  left  it 

to  the  jury  to  say  whether  upon  the  evidence  of  ownership 

the  defendant  had  made  out  a  title  as  against  the  Crown ; 

and  the  jury  found  unfavourably  to  him. 

Both   these  proceedings,  separately  taken,   seem  right 

enough,  but  upon  the  more  mature  consideration  which  we 

haYe  been  enabled  to  give  the  matter  than  could  possibly  be 

given  to  it  at  Nisi  Prius,  we  have  come  to  the  conclusion 

that  the  objection  now  raised  by  the  defendant  is  good, 

namely,  that  the  learned  Judge  should  have  coupled  the 

evidence  of  ownership  with  the  grant,  and  have  told  the 

juiy  that  although  the  grant  did  not  necessarily  pass  the 

shore  between  high  and  low  water  mark,  yet  that  it  might 

do  so,  and  that  whether  it  did  or  not  they  were  to  deter- 

DDine  upon  consideration  of  all  the  other  evidence.     That 

direction,  however,  was  not  given,  and  it  might,  no  doubt, 

be  very  material  to  the  defendant  that  it  should  have  been ; 

because,  upon  the  direction  which  was  given,  the  question 

was  whether  the  defendant  had  shewn  a  sufficient  title  as 

against  the  Crown,  without  producing  any  grant  of  the 

manor ;  whereas,  upon  the  direction  which  we  think  ought 

to  have  been  given,  the  question  would  be,  whether  the  grant, 

coupled  with  the  evidence  of  acts  of  ownership,  was  sufficient 

to  mduce  the  jury  to  believe  that  the  shore  in  question 

passed  by  the  grant.     We  think,  therefore,  that  on  that 

ground  there  must  be  a  new  trial 
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With  respect  to  the  other  point,  as  to  the  laws  of  Howel 
Dda^  we  think  it  scarcely  necessary,  on  the  present  occasion, 
to  say  anything ;  because,  in  all  probability,  if  that  point  is 
again  raised,  it  will  be  under  different  circumstances  and 
with  different  proof;  therefore  we  must  leave  it  to  be  dealt 
with  by  the  learned  Judge  who  tries  the  cause,  without  any 
expression  of  opinion  on  our  part,  which  would  necessarily 
be  imperfect. 

Rule  absolute  (a). 


(a)  The  cause  waa  again  tried 
before  ChanneUy  B.,  at  the  Che- 
shire Summer  Assizes,  1 862,  when 
additional  evidence  of  user  was 
adduced  on  the  part  of  the  de- 
fendant, and,  the  learned  Baron 
having  directed  the  jurj  in  ac- 
cordance with  the  above  judg- 
ment, they  found  a  verdict  for 
the  defendant.  The  evidence  of 
the  laws  of  Howel  Dda  cited  above 
(p.  348)  was  objected  to,  and  re- 
jected. In  the  following  Michael- 
mas Term,  the  Attorney  General 
obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection : 
first,  that  there  was  no  evidence 
which  ought  to  have  been  left  to 
the  jury  to  shew  that  the  locus  in 
quo  was  within  and  parcel  of  the 
manorof  Cenmiaes:  secondly,  that 
there  was  no  evidence  which  ought 
to  have  been  left  to  the  jury  to 
shew  that  there  had  been  any 
possession  of  the  locus  in  quo  ad- 


verse to  the  Crown  for  sixty  yean 
before  the  filing  of  the  informa- 
tion, so  as  to  bar  the  title  of  the 
Crown  under  the  9  Geo.  3,  c.  16 : 
thirdly,  that  the  learned  Judge 
misdirected  the  jury  as   to  the 
construction  of  the  grant  of  King 
James  I. ;  and  also  on  the  ground 
that  the  verdict  was  against  the 
weight  of  evidence.  This  rule  was 
argued,  on  the  28th  January,  1 863, 
by  The  Attorney  General^  Welt- 
by,  Beavatiy  and  Oiffard  for  the 
Crown ;  and  by  Mclwhpre^  Mor^ 
gan  Lloydf  and  Vaughan  WiBiams 
for  the  defendant.    The  case  was 
reargued  upon  one  point  on  the 
28th  January,  1864,  by  Oiffard 
for  the  Crown,  and  Mclntyre  for 
the  defendant,  when  the  Court 
discharged  the  rule,  holding  that 
no  misdirection  was  shewn,  and 
that  there  was  evidence  to  sup- 
port the  verdict. 
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Mart  Nobi^  v.  The  GoTEBifOR  and  Compant  of  the      June  12. 

Bank  or  Enui.and. 

It  OBINS ON  had  obtained  a  rule  calling  on  the  defend-  TheplAmtiir 
ants  to  shew  cause  why  the  plaintiff  should  not  recover  her  action  in  a 
costs  bj  virtue  of  the  122nd  section  of  "The  London  (Citj)  to^wwsrlO/.. 
Small  Debts  Extension  Act,  1852"  (15  Vict.  c.  Ixxvii.).         Sa  a^of  ' 
The  action  was  brought  to  recover  the  amount  of  a  lost  ^^^  "?**• 
Bank  of  England  note.     The  declaration  stated  that  the  ^^  pleaded 

*^  ^  ^  with  other 

defendants  on,  Slc,  bj  their  promissory  note,  numbered  pleas,  that  the 

note  was  lost 

28,789,  promised  to  pay  to  the  bearer  on  demand  lOL,  and  Wheronpon 
the  plaintiff  became  and  was  the  lawful  bearer  of  the  said  obtwoi^  an 
promissoiy  note,  and  duly  demanded  payment  thereof;  yet  judge,  under 
the  defendants  refused  to  pay  the  same.     The  defendants  ^^o^  ^f  the 
pleaded :  first,  that  the  note  was  a  Bank  of  England  note  pJ^^J^'^ 
payable  to  bearer  on  demand,  and  transferable  by  delivery,  Act,  1864, 

that  upon 

and  after  the  making  of  the  said  note,  and  whilst  the  plain-  indemnity 

being  giTen 

tiff  was  the  bearer  thereof,  and  before  she  demanded  payment  the  plea  that 

thereof,  the  plaintiff  lost  the  same  out  of  her  possession  and  i^^t  should 

control,  and  the  same  thence  hitherto  has  been  and  still  is  xhe^fond-^ 

lost:  secondly,  that  the  plaintiff  did  not  duly  demand  pay-  *?*"'j^^^* 

ment  of  the  note  as  alleged:  thirdly,  that  the  note  was  a  then  withdrew 

o  if  jjjg  other 

Bank  of  England  note  payable  to  bearer  on  demand  and  oleas  and  paid 
transferable  by  delivery,  and  that  the  plaintiff  did  not  pre-  which  the 
sent  the  note  for  payment:  fourthly,  that  the  plaintiff  was  accepted  in 
not  at  the  commencement  of  this  suit  the  lawful  bearer  of  ^  cbum?^ 
the  Baid  promissoiy  note.  ^t^ 

aeprived  of 
costs b^  the  120th  section  of  '*The  London  (at7)Small  Debts  Extension  Act,  1852"  (15  Vict 
c.  hxvu.),  and  that  the  case  was  not  within  the  exception  in  the  122nd  section,  of  a  cause  of 
^(m  tot  which  no  plaint  could  have  been  entered  in  the  Court. 
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The  plaintiff  then  took  out  a  summons  at  Chambers  und( 
the  87th  section  of  the  Common  Law  Procedure  Act,  185^ 
which  was  heard  before  Wilde,  B.,  who  ordered  **  that  tl 
loss  of  the  note  upon  which  this  action  is  brought  shall  nc 
be  set  up,  provided  an  indemnity  is  giveo,  to  the  satisfac 
tion  of  the  Master,  against  the  claim  of  any  other  perso 
upon  the  said  note.  The  first  plea  to  be  struck  out,  and  ih 
loss  of  the  instrument  not  to  be  set  up  under  the  othe 
pleas." 

The  defendants  then  took  out  a  summons  for  leave  U 
withdraw  all  the  other  pleas,  and  substitute  a  plea  of  pay 
ment  of  \0L  into  Court;  and  an  order  was  made  by  con 
sent  The  defendants  having  pleaded  payment  of  10/.  intc 
Court,  the  plaintiff  replied  by  accepting  it  in  satisfaction  oJ 
her  claim.  The  plaintiff  then  took  out  a  sun^inons  for  leave 
to  tax  her  costs.  This  summons  was  heard  before  Wilde,  B., 
who  declined  to  make  an  order,  and  referred  the  matter  to 
the  Court.  The  present  rule  was  thereupon  obtained; 
against  which 

Hannen  shewed  cause. — Before  the  Common  Law  Pro- 
cedure Act,  1854,  the  defendants  could  have  defeated  anj 
action  against  them,  either  in  a  superior  or  inferior  Court, 
by  a  person  who  had  lost  any  of  their  notes.  By  the  87th 
section  of  that  Act:  <^In  case  of  any  action  founded  upon 
a  bill  of  exchange  or  other  negotiable  instrument,  it  shall  be 
lawful  for  the  Court  or  a  Judge  to  order  that  the  loss  of  such 
instrument  shall  not  be  set  up,  provided  an  indemnity  is 
given  to  the  satisfaction  of  the  Court  or  Judge,  or  a  Master, 
against  the  claims  of  any  other  person  upon  such  negoti- 

• 

able  instrument."  But  no  such  power  is  conferred  on  \^ 
ferior  Courts.  By  the  120th  section  of  "  The  London  (Citj) 
Small  Debts  Extension  Act,  1852"  (15  Vict  c.  Ixxvii.), 
if  in  any  action  in  any  of  the  superior  Courts,  in  covenant, 
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debty  delinae  or  assumpsit,  not  being  an  action  for  breach 
of  promise  of  marriage,  the  plaintiff  shall  recover  a  sum 
less  than  202L,  he  **  shall  have  judgment  to  recover  such 
sam  only,  and  no  costs,  ^eepi  in  the  etuet  hernnqfter  pnh 
miedJ*  That  refers  to  the  I22nd  section,  which  provides, 
"  that  if  in  any  such  action,  &c.,  the  plaintiff  shall  make  it 
appear  to  the  satisfaction  of  the  Court  in  which  such  action 
was  brought,  or  to  the  satisfaction  of  a  Judge  at  chambers, 
upon  summons,  that  the  said  action  was  brought  for  a  cause 
(amongst  others)  for  which  no  plaint  eauU  have  been  entered 
in  the  Qmrij  then  and  in  such  case  the  Court  in  which  the 
said  action  is  brought,  or  the  said  Judge  at  chambers,  may 
thereupon,  by  rule  or  order,  direct  that  the  plaintiff  shall 
recover  his  costs,"  &c.  Therefore,  the  plaintiff  is  deprived 
of  costs  by  the  120th  section,  unless  the  case  fiills  within  the 
exception  contained  in  the  122nd.  The  words  in  that  sec- 
don,  <<  for  which  no  plaint  could  have  been  entered  in  the 
Court,"  do  not  mean,  *^  for  which  if  a  plaint  were  entered 
there  would  be  a  complete  defence,"  but  a  plaint  over  which 
the  Court  has  no  jurisdiction;  as  assumpsit  for  breach  of 
promise  of  marriage,  or  malicious  prosecution,  libel,  slander, 
or  seduction.  It  is  clear  that  the  plaintiff  might  have  entered 
a  plaint  in  the  Sheriffs'  Court,  although,  in  such  case,  she 
could  not  have  the  benefit  of  the  provisions  of  the  87th 
section  of  the  Common  Law  Procedure  Act,  1854. 


186a. 

KOBIA 

9. 

Bask  or 
£iiaiiAS». 


Robinson^  in  support  of  the  rule. — If  the  plaintiff  had 
sued  in  the  Sheriff's  Court  she  must  have  failed,  because 
the  note  was  lost,  and  the  provisions  of  the  87th  section  of 
the  Common  Law  Procedure  Act,  1854,  do  not  extend  to 
that  Court  In  one  sense  no  plaint  could  have  been 
entered  in  the  Sherifis'  Court,  because  the  plaintiff  could 
only  sue  successfully  in  a  superior  Court.     The  language 
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of  the  122nd  section  is  sufficientlj  large  to  embrace  this 
case.  Hunt  v.  771*  North  Staffordshire  Railway  Com- 
pany (a)  shews  that  in  considering  the  question  of  juris- 
diction the  Court  will  look  at  the  substance  of  the 
transaction. 


Pollock,  C.  B. — I  am  of  opinion  that  the  role  ought  to 
be  discharged.     In  my  judgment  this  is  a  casus  omissus. 
The  owner  of  a  lost  Bank  of  England  note  brings  an  ac- 
tion in  this  Court  to  recover  its  amount.     The  defendants 
plead  that  the  note  was  lost.     By  the  87th  section  of  the 
Common  Law  Procedure  Act,  1854,  the  Court,  or  a  Judge, 
has  power  to  deprive  a  defendant  of  that  defence,  provided 
an   indemnity  be  given  against   the  claim  of  any  other 
person.     Perhaps  it  would  have  been  better,  where  the 
owner  of  a  lost  note  is  desirous  of  obtaining  payment,  if  he 
could  apply  to  a  Judge  at  Chambers  for  an  order  before 
action  brought,  so  that  the  maker  of  the  note,  if  satisfied 
with  the  indemnity,  might  immediately  pay  the  amount. 
I  own  it  appears  to  me  somewhat  inconvenient  that  there 
should  be  the  extra  expense  of  bringing  an  action,  and 
then  the  defendant  should  be  restrained  from  setting  op 
the  loss  of  the  note.     That,  however,  does  not  seem  to 
have  been  in  the  contemplation  of  the  legislature. 

Now,  the  120th  section  of  the  15  Vict.  c.  IxxviL  deprives 
a  plaintiff  of  costs  who  recovers  in  actions  of  contract  less 
than  20/1,  unless  the  case  comes  within  the  exceptions 
mentioned  in  the  1 22nd  section,  one  of  which  is,  if  the 
plaintiff  satisfies  the  Court  in  which  the  action  is  brought, 
or  a  Judge,  that  it  is  brought  for  a  cause  **  for  which  no 
plaint  could  have  been  entered  in  the  Court."  Here  the 
cause  of  action  is  one  for  which  a  plaint  could  have  been 


(a)  2  H.  &  N.  451. 
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entered  in  the  inferior  Court,  just  as  well  as  this  action 
in  a  superior  Court.  The  defence  in  each  would  be  the 
same,  jet  because  it  happens  that  by  suing  in  a  superior 
Court  the  pkintiff  can  obtain  the  order  of  a  Judge  to  pre- 
▼ent  the  loss  of  the  note  from  being  set  up  as  a  defence,  we 
are  asked  to  extend  the  language  of  the  122nd  section  of 
the  15  Vict  c.  Ixxvii.  (which  passed  before  the  Common 
Law  Procedure  Act,  1854)  so  as  to  comprehend  this  case. 
I  am  clearly  of  opinion  that  we  cannot.  Where  an  action 
is  brought  in  a  superior  Court  on  a  lost  promissory  note 
ibr  less  than  20/.,  and  the  defendant,  on  being  satisfied  with 
tbe  indemnity,  pays  the  amount,  I  think  that,  if  the  case 
is  within  the  120th  section  of  the  15  Vict.  c.  IxxyiL, 
the  plaintiff  is  not  entitled  to  costs  under  the  122nd 
section. 
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Habtin,  B. — My  Lord  having  expressed  a  strong  opinion 
on  the  subject,  I  do  not  mean  to  say  anything  to  the  con* 
trary.  In  construing  acts  of  parliament  there  is  always 
diflBculty  in  applying  their  language  to  cases  which  were 
not  in  the  contemplation  of  the  legislature.  It  is  a  diflS* 
colty  which  constantly  arises.  The  circumstances  of  this 
case  are  such  that  if  the  plaintiff  had  consulted  any  counsel 
as  to  whether  she  could  maintain  a  plaint  in  the  Sherifis' 
Court,  he  would  have  told  her  that  she  could  not;  that  she 
could  only  succeed  by  virtue  of  the  87th  section  of  the 
Common  Law  Procedure  Act,  1854,  and  that,  in  order  to 
obtain  the  benefit  of  that  enactment,  an  action  must  be 
brought  in  a  superior  Court  The  question  then  is  whether 
the  words  in  the  122nd  section  of  the  15  Vict.  c.  Ixxvii., 
**  for  which  no  plaint  could  have  been  entered  in  the  Court,'' 
apply  to  a  case  in  which  the  plaintiff  would  have  been  told 
by  counsel  that  she  could  not  successfully  enter  a  plaint  in 
that  Court?   I  should  have  been  glad  if  I  could  have  so 
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construed  the  Act  as  to  give  the  plaintiff  her  coets ;  but 
although  at  one  time  I  entertained  some  donbt,  I  now 
think  th^t  the  case  is  not  within  the  122nd  section. 

Channsll,  B. — I  entirely  agree  with  the  opinion  ex- 
pressed by  the  LcMrd  Chief  Baron.    The  120th  section,  if 
it  stood  alone,  would  clearly  deprive  the  plaintiff  of  costs ; 
and  I  think  thb  case  is  not  excepted  from  its  operation  by  the 
]  22nd  section^    No  doubt,  the  plaintiff  obtained  an  advant- 
age by  suing  in  a  superior  Court,  for  if  she  had  sued  in  the 
Sherifis'  Court  she  could  not  have  applied  to  a  Judge,  under 
the  87th  section  of  the  Common  Law  Procedure  Act,  1854, 
to  prevent  the  defendants  from  setting  up  the  defence  that 
the  note  was  lost,  and  consequently  must  have  failed  in  her 
plaint.     But  in  my  opinion  the  words  in  the  122nd  section, 
**  for  which  no  plaint  could  have  been  entered  in  the  Court," 
do  not  mean  ''for  which  no  plaint  could  be  successfully 
entered,"  but  they  refer  to  a  plaint  over  which  the  Court 
has  no  jurisdiction,  and  which  a  superior  Court  would  pro* 
hibit  them  from  entertaining.    That  cannot  be  said  of  this 
case. 


WiLDB,  B. — I  cannot  help  saying  that  I  think  thb  a  very 
hard  case.  The  plaintiff  brought  her  action  in  a  superior 
Court,  where  alone  she  could  obtain  redress;  and  the  defend- 
ants pleaded,  with  other  pleas,  a  technical  defence  that  the  note 
was  lost.  The  plaintiff  then  offered  an  indemnity,  and  upon 
its  being  given  the  plea  that  the  note  was  lost  was  struck  out, 
and  then  the  defendants  withdrew  their  other  pleas  and  paid 
into  Court  the  amount  of  the  note.  Under  these  circum- 
stances,  I  thinki  as  a  matter  of  justice,  the  plaintiff  ought 
to  have  her  costs ;  but  the  act  of  parliament  intervenes,  and 
although  at  one  time  I  was  disposed  to  participate  in  the 
doubt  entertained  by  my  brother  Martin,  I  am  now  satisfied 
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that  the  view  which  I  took  at  Chambera  was  correct    The 

words  in  the  22od  section  ''for  which  no  plaint  could  have 

been  entered  in  the  Court,"  mean  ''legally  entered."    They  *. 

point  to  the  character  of  the  plaint,  not  to  whether  there      Emokjoip. 

would  be  a  complete  defence  to  it.     Here  the  plaintiff 

might  have  entered  a  plaint  in  the  Sherifls'  Court,  as  well 

as  bring  an  action  in  this  Court,  and  have  had  the  case 

determined  on  the  merits,  but  for  the  difficulty  arising  firom 

the  note  being  lost     It  seems  to  me  therefore,  with  every 

desire  to  put  on  the  Act  a  construction  fiivourable  to  the 

plaintiff,  that  she  is  not  entitled  to  costs. 

Rule  discharged. 
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1863.  # 

July  6.  Attorney  Genebal  v.  The  Earl  of  Sbfton. 

^e8?op which  Information  in  equity  by  the  Attorney  General,  as 

the  Succession    follows :  — > 
Duty  Act 

(16  &  17  Vict  1.  Upon  the  death  of  the  late  Earl  of  Sefton,  which 

pTOTides,  the  took  place  on  the  2nd  of  August,  1855,  and  under  the  dis- 

"  annuity/'  position  made  by  his  will,  the  defendant  became  entitled  to 

the  ba^™f  Certain  real  property,  in  respect  of  the  greater  part  of  which 

^to!3p^  he  admitted  he  was  liable  to  pay,  and  actually  did  pay, 

pertyfopthe  succession  duty  at  the  rate  of  1£  per  cent,  on  the  value 

purposes  of  "^  * 

that  Act,  \b  the  thereof  as  upon  a  succession  derived  from  bis  father  the  late 

actual  annual  «      •        . 

Talue  of  the  earl ;  but  m  respect  of  the  residfie  of  the  said  real  property, 

Ss  conation,  consisting  of  certain  plots  of  land,  part  of  the  Toxteth  Park 

^ed  for  the  Estate  at  Liverpool,  amounting  altogether,  as  the  defendant 

w^Tu  ^  alleges,  to  48,000  square  yards  and  upwards,  the  defendant 

^t^Sf^tim  ^^^  declined  to  pay,  and  did  not  in  fact  pay,  any  suooes- 

whenthesuc-  gion  duty,  and  denied  that  any  such  was  payable.     The 

oessor  becomes  ^  "^  '   "^ 

entitled  in        defendant  in  1862  sold  some  part  of  this  land,  namely, 

possession.  . 

Consequently  one  portion.  Containing,  as  he  alleges,  about  1561  square 
whicS^t^t  yards,  at  16«.  per  square  yard,  and  a  second  portion,  con- 
^SwJ^tive^  taining,  as  he  alleges,  about  1000  square  yards,  at  6f. 
"  b^  wd  ^^  square  yard ;  and  the  object  of  this  information  is  to 
producfarety^  recover  payment  of  succession  duty  at  the   rate  afore- 


or  other  pur-     said  in  respect  of  the  land  so  sold.     It  is  alleged  by  the 

poses,  and  c  ^ 

which  is  not     defendant,  and  not  disputed  by  the  Attorney  General,  that 

in  the  market 

as  building 

land,  though  subsequently  sold  as  bnildine  land  during  the  successor's  lifetime,  has  not 

within  the  meaning  of  the  21st  section  of  Oiat  Act  any  "  annual  Talue,"  and  is  not  liaUe  to 

snooession  duty.— &^,  by  PoUock,  C.  B.,  and  WOde,  B.    Dissentiente  Martm,  B. 
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at  the  time  of  the  death  of  the  defendant's  fiither,  and  of  1863. 
hia  becoming  entitled  as  aforesaid  to  the  land  in  respect  ^ttoiiiikt 
whereof  he  so  declined  to  pay  succession  duty,  the  same  G»ii««AL 
was  not  in  demand  or  marketable  as  building  land,  nor  was  £a&l  or 
it  capable  of  being  sold  or  let  profitably  as  such,  and  that 
the  custom  in  Liverpool  is  for  the  owner  of  land  which  is 
building  land  to  sell  it  absolutely  for  building  on,  and  not 
to  let  it  upon  long  leases  or  otherwise  for  building,  and  that 
the  said  land  was  not  at  the  time  of  the  defendant's  becoming 
entitled  thereto  capable  of  being  used  productively  for  agri- 
cultural or  other  purposes,  and  that  such  land  was  then  and 
had  been  for  ten  years  prcTiously,  and  (except  that  portion 
thereof  which  has  been  sold  as  before  stated)  has  ever  since 
been  wholly  unoccupied  and  unproductive,  and  that  during 
DO  part  of  that  time  has  any  income  or  annual  profit  been 
derived  from  it.  And  the  portion  thereof  which  has  been 
sold  as  before  stated,  had,  ever  since  the  defendant's  be- 
coming entitled  thereto,  up  to  the  times  when  the  same  was 
sold,  been  wholly  unoccupied  and  unproductive,  and  that 
daring  no  part  of  that  time  was  any  income  or  annual 
profit  derived  firom  such  portion. 

2.  Subsequently  to  the  death  of  the  late  Earl  of  Sefton 
some  discussion  took  place  between  the  defendant's  solici- 
tors and  Mr.  Trevor,  the  Comptroller  of  Legacy  and  Suc- 
cession Duties,  with  reference  to  the  land  in  respect  of 
which  the  defendant  so  declined  to  pay  duty,  and  ultimately 
the  defendant  delivered  to  the  Commissioners  of  Inland 
Revenue  an  account  for  assessment,  which  was  accompanied 
by  a  notice  in  the  following  terms : — 

**  I  hereby  give  you  notice  that  the  several  plots  of  land 
specified  in  the  schedule  (E.)  hereto  annexed,  forming  a 
pert  of  the  Toxteth  Park  Estate  devised  to  me  by  the. will 
of  the  late  Charles  William  Earl  of  Sefton,  deceased,  are 
not  comprised  in  the  return  this  day  made  by  me  pursuant 
to  the  Succession  Duty  Act,  1853,  inasmuch  as  the  same 
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186S.  plots  of  land,  being  wholly  unoocupied  wad  anproductive, 
y^"'^  and  not  capable  of  yielding  income,  floctnating  or  otherwise, 
Gbkb&al      I  am  advised  that  no  succession  duty  is  or  will  be  payable 

V, 

£a&l  ov      thereon. 

Seroh.  „  2^^  ^f  ^p^^  jggy  „  « Sefton." 

**  To  the  Commissioners  of  Inland  ReTcnne." 

3.  The  schedule  (E.)  referred  to  in  such  notice  comprises 
various  plots  of  land,  containing  altogether  a  quantity  of 
48,272  square  yards* 

4.  After  receiving  this  notice  Mr.  Trevor  wrote  and  sent 
to  the  defendant  a  letter  in  the  following  terms  :•— ^ 

•* My  Lord.  "Inland  Revenue,  AprU  6, 1857. 

"I  have  the  honour  to  acknowledge  the  receipt  of 
your  Lordship's  notice,  dated  the  2nd  instant,  relative  to 
your  succession  upon  the  death  of  the  late  Earl  of  Sefton 
to  48,272  square  yards  of  land.  This  land,  not  at  present 
yielding  any  income,  has  not  been  noticed  in  the  assess- 
ment made  on  the  Srd  instant  of  the  amount  of  succession 
duty  payable  by  your  Lordship.  But  if,  after  any  interval 
from  the  late  EarFs  death,  you  should  derive  income  or 
profit  from  this  land,  I  beg  to  observe  that  your  Lordship 
wiU  be  expected  to  deliver  a  further  account  in  order  that 
succession  doty  may  then  be  calculated  according  to  such 
value  thereof.** 

5.  No  answer  was  sent  to  this  letter  by  the  defendant 
or  his  legal  advisers,  nor  did  he  or  they  in  any  way  express 
his  or  their  assent  to  or  acquiescence  in  the  view  therein 
expressed  as  to  the  defendant's  liability  to  deliver  a  further 
account  for  the  purpose  of  succession  duty  being  calculated. 

6.  On  the  22nd  of  April,  1862,  the  defendant's  solicitors 
wrote  and  sent  to  Mr.  Trevor  a  letter  of  that  date  in  the 
following  terms : — 

'<  You  will  recollect  that  Lord  Sefton,  in  submitting  to 
the  office  accounts  of  the  real  property  to  which  he  became 
entitled  on  the  death  of  his  father,  the  late  Earl  of  Sefton, 
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for  the  asKmnent  of  soooesnoD  duty  thereoii/  gave  notice 
to  the  Commissioners  of  Inknd  Reyenoe  on  the  Snd  of 
April,  1857,  that  certain  land  specified  in  schedole  £*  thereto 
ttinezed,  was  not  comprised  in  his  return,  inasniiieh  a8>  the 
same  being  wholly  unoccupied  and  unprodnctiye,  and  not 
capable  of  yielding  income,  fluctuating  or  otherwise,  he  was 
advised  that  no  succession  duty  was  or  would  be  payable 
thereon.  Lord  Sefton,  in  answer  to  his  communication, 
received  a  letter  firom  you,  informing  him  that  the  land 
referred  to  by  him  had  not  been  noticed  in  the  asseflsment 
of  succession  duty,  but  that  if  after  any  interval  he  should 
derive  income  or  profit  firom  that  land  he  would  be  expected 
to  deliver  a  further  account  in  order  that  succession  duty 
might  be  calculated  according  to  the  value  thereof.  Under 
these  circumstances  Lord  Sefton  considers  it  right  to  inform 
yon  that  he  has  recently  sold  a  portion  of  the  land  specified 
in  the  schedule  E.  to  his  notice,  containing  about  1561  square 
yards,  at  the  rate  of  16«.  per  square  yard.  Lord  Sefton 
baving  been  advised  by  counsel  that  no  succession  duty 
attached  upon  any  part  of  the  land  comprised  in  that 
Khedule,  cannot  now  be  advised  to  render  any  formal  account 
of  the  land  recently  sold,  or  to  pay  any  succession  duty  in 
respect  thereof.  We  may  add,  however,  that  should  the 
Commissioners  still  think  that  succession  duty  is  payable. 
Lord  Sefton  will  be  glad  to  concur  in  a  special  case  for  the 
opinion  of  the  Court,  or  in  any  other  course  by  which  the 
point  can  be  expeditiously  and  satisfactorily  decided.'' 

7.  The  defendant  alleges,  and  the  Attorney  General 
believes  it  to  be  the  fact,  that,  at  the  time  when  the  said 
lastly  stated  letter  was  written  and  sent,  only  the  first 
mentioned  portion  of  land  had  been  sold,  and  that  the 
secondly  mentioned  portion  was  sold  subsequently. 

8.  The  several  statements  contained  in  the  notice  and 
letters  hereinbefore  set  forth,  are  according  to  the  fact. 
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1863.       The  defendant  still  declines  to  pay  anj  doty  in  respect  of 
the  Isnd  so  sold  by  him  as  aferesaid* 

The  bill  pnyed  (inter  alia)  a  dedantion  diat  the  defend- 
ant was  chaigeable  with  duty  after  the  rate  of  IL  per  cent 
in  respect  of  his  soccession  to  the  land  mentioned  in  sche- 
dnle  £.  to  his  aforesaid  notice,  or  at  least  so  much  of  soch 
land  as  had  already  been  or  might  at  any  time  thereafter  be 
sold  or  otherwise  disposed  o(  and  diat  the  amoont  of  soch 
duty  might,  if  neoessaiy,  be  ascertained  under  the  directioo 
of  the  Court. 

The  answer  of  the  defendant  admitted  the  troth  of  the 
statements  in  the  information^  but  denied  that  any  sucoesnoo 
duty  was  payable  in  respect  of  the  land  mentioned  in  the 
said  schedule. 


7^  AHamey  General,  The  SoScOar  Gemeral,  Locke  and 
Mttnton  aigued  for  the  Crown»  in  last  Hilary  Term  ( Jano- 
ary  27).— The  defendant,  it  is  submitted,  is  deaiiy  liable  to 
duty  under  the  16  &  17  Vict  c  61,  and  the  sole  difficulty 
consists  in  ascertuning  by  what  rule  the  amount  of  duty  is  to 
be  estimated.   Section  2  defines  a  succesnon.  The  defendant 
is  a  successor  within  that  definition.     Section  1 0  imposes  the 
duty  according  to  the  vabie  of  the  succession  at  a  rate,  which 
is  here  admitted  to  be  one  per  cent    It  follows  that,  if  this 
succession  had  value,  duty  must  be  payable.  The  2  Ist  section 
enacts  that,  ''The  interest  of  every  successor  (except  as  herein 
provided)  in  real  property  shall  be  considered  to  be  of  the 
value  of  an  annuity  equal  to  the  annual  vahie  of  such  pro- 
perty, after  making  such  allowances  as  are  hereinafter  di- 
rected, and  payable  from  the  date  of  his  becoming  eniitled 
thereto  in  pouestion,  or  to  the  receipt  of  the  income  or  profits 
t/iereof,  during  the  residue  of  his  Ufe,  or  for  any  less  period 
during  which  he  shall  be  entitled  thereto ;  and  every  such 
annuity,  for  the  purposes  of  this  Act,  shall  be  valued  accord- 
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ing  to  the  tables  in  tbe  schedale  annexed  to  this  Act :  and 
the  datj  cbaif(eable  thereon  shall  be  paid  by  eight  eqaal 
half-yearly  instalmentSy  the  first  of  such  instalments  to  be 
paid  at  the  expiration  of  twelve  months  next  after  the  sue- 
ce$9or  ihaU  have  become  entitled  to  the  beneficial  et^cyment  of 
the  real  property  in  respect  whereof  the  same  shall  be  payaBle^ 
jrc*  Thos  either,  when  this  succession  accrued,  duty  became 
payable  according  to  its  value ;  or  if,  upon  the  fair  construe* 
tion  of  this  section,  duty  was  not  then  payable,  inasmuch 
as  there  was  no  beneficial  enjoyment  in  the  shape  of  income, 
da^  would  in  that  view  be  payable  from  the  time  when 
such  enjoyment  first  arose.  There  are  several  sections  in 
the  Act,  which,  by  analogy,  favour  such  a  construction,  and 
show  that  the  legislature  has  acted  upon  a  uniform  principle 
in  dealing  with  such  questions.  Thus,  where  there  is  a 
suspense  of  present  enjoyable  value,  the  principle  which  has 
been  adopted  appears  to  be,  to  suspend  the  payment  of  duty 
while  the  interest,  quoad  enjoyment,  is  in  abeyance ;  but 
when  the  abeyance  ceases,  and  the  value  is  realized,  to 
impose  the  doty.  Thus,  for  example,  under  the  5th  section, 
which  applies  to  determinable  charges,  when  the  charge 
determines  an  additional  duty  is  payable.  The  20th  sec- 
tion deals  in  a  similar  way  with  outstanding  interests. 
Timber,  in  the  absence  of  a  special  agreement  witl\  the 
Commissionersy  is  under  the  23rd  section  chargeable  with 
duty  from  time  to  time  as  it  is  cut  down  and  sold.  So,  by 
the  24th  section,  duty  is  not  chargeable  upon  an  advowson, 
noless  it  be  sold,  and  then  the  purchase  money  is  taken  as 
the  value  for  the  purpose  of  duty.  The  25th  section  does 
not  tax  the  power  of  renewing  a  beneficial  lease,  but  taxes 
the  fine  when  it  is  received.  By  section  26  the  principal 
value  is^  in  the  absence  of  agreement,  taken  as  the  basis  of 
the  calculation  in  the  case  of  manors,  opened  mines,  or  other 
real  property  which  yields  a  fluctuating  income*     The  37th 
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flection  enacts  in  genetBl  terms  that,  '<  Where  a  snccessor 
shall  not  have  obtained  the  whole  of  his  succession  at  the 
time  of  the  duty  becoming  payable,  he  shall  be  chargeable 
only  with  daty  on  the  yalue  of  the  property  or  benefit  from 
time  to  time  obtained  by  him  &&''  [PoBock,  C.  B.— Here 
the  defendant  obtained  the  whole  of  his  saccession  at  once, 
although  it  afterwards  rose  in  value.  The  other  sections, 
which  have  been  referred  to  are  exceptions  to  the  general 
rule ;  and  a  case,  Qot  within  the  exception,  falls  withiu  the 
rule.]  At  all  events,  these  sections  are  not  exhaustive,  since, 
by  the  39th  section,  if,  in  the  opinion  of  the  Commissioner, 
the  value  of  a  succession  is  iwt  fairly  ascertainable  under  any 
of  the  preceding  directions^  they  may  compound  the  duty. 
But  the  section  does  not  point  out  how,  in  the  absence  of 
agreement,  the  amount  of  duty  is  to  be  ascertained.  Either 
the  sections  which  have  been  referred  to  do,  or  do  not, 
establish  a  general  principle,  by  analogy.  If  they  do,  the 
tax  is  imposed,  when  the  value  is  realised.  If  they  do  not, 
they  at  all  events  do  not  prevent  the  imposition  of  the  tax 
in  cases  which  they  do  not  govern. — They  also  referred  to 
Astbury  v.  Henderson  (a). 


Mellish  and  C.  Button,  for  the  defendant— The  de- 
fendant  is  not  liable  to  succession  duty.  Except  in  certain 
cases  specially  provided  for,  the  Act  only  applies  to  pro- 
perty which,  when  the  successor  becomes  entitled  in  pos- 
session, vs  in  its  then  state  actually  producing,  or  at  all 
events  capable  of  producing  income,  either  certain,  as  con- 
templated by  section  22,  or  fluctuating,  as  contemplated  by 
section  26.  It  is  true  that  the  10th  section  imposes  tbe 
duty  generally,  according  to  the  value  of  the  succession. 
But  the  21st  section  shews  that,  except  in  cases  speekJfy 
provided  for,  the  calculation  is  not  to  proceed  upon  the 

(a)  15C.B.251. 
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obsohOe  vaiuef  bat  upon  an  annuity  to  be  cxnnpnted  by  first       1868. 

aaoertaining  the  annual  value  of  the  property.    Now  the     ^nomt 

annual  value  of  the  property  most  be  the  same,  whether  the     QwaaA* 

defendant  be,  as  here,  tenant  in  fee.  or  merely  for  life,  or      ^^^  ov 

»         SaiTOM. 
f<H'  a  term  of  years.     It  follows  that  if,  in  estimating  the 

'* annual  value,"  the  "prospective  value**  is,  under  circum- 
stances like  the  present,  to  form  the  basis  of  calculation,  a 
tenant  finr  life  with  power  of  letting  land  on  buildiug  leases, 
which  is  not  to  be  exercised  till  the  land  comes  into  the 
market,  would  pay  a  heavy  duty  upon  property  from  which 
he  might  never  derive  benefit.  A  tenant  for  a  term  of  years 
wottkl  be  similarly  situated.  On  the  other  hand,  if  this  land 
were  used  for  agricultural  purposes,  and  yielded  a  small 
rack  rent,  the  21st  section  shews  that  such  rent  would, 
alter  deducting  necessary  outgoings,  form  the  measure  of 
the  "annual  value.**  The  ** prospective  value**  would  not 
in  such  cases  enter  into  the  computation.  And  if  not,  it 
IS  strange  that  it  should  be  brought  into  computation 
where  the  land  is  wholly  unproductive.  It  has  been 
argued,  however,  that,  in  cases  like  the  present,  the  period 
when  the  duty  becomes  payable  may  be,  when  the  enjoy- 
ment first  becomes  beneficial  But  the  20th  section  ex- 
pressly enacts  that,  except  in  the  case  of  prior  charges  and 
outstanding  interests,  the  du^  is  to  be  paid,  "when  the 
successor  shall  be  entitled  in  possession  to  his  succession, 
or  to  the  receipt  of  the  income,  or  profits  thereof**  An 
attempt  has  been  made  to  deduce  a  general  rule  from  the 
analogy  of  certain  special  provisions.  The  21st  section 
shews  these  provisions  to  be  exceptional.  The  principal 
exceptions  are,  timber,  and  advowsons.  In  other  cases, 
where  the  payment  of  duty  is  deferred,  it  is  upon  the 
ground  that  the  whole  succession  does  not,  in  the  first 
instance,  accrue  in  point  of  estate.  An  advowson,  if  not 
chargeable  under  the  24th  section,  would  not,  it  is  sub- 
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1863.  mitted,  be  subject  to  succession  duty.  Land,  which  is 
^'^^'^^  unproductive!  and  not  in  the  market,  bears  a  close  analogy 
GuB&AL      to  an  unopened  mine.     But  the  inference  to  be  drawn 

V, 

Eablov      from   the  26th  section  is,  that  an  unopened  mine  is  not 
Sbitov* 

liable  to  the  duty.     The  39th  section  is  for  the  successor's 

benefit.  It  enables  the  Commissioners  to  compound  the 
duty,  where  the  preceding  rules  might  operate  with  harsh- 
ness; but  it  was  obviously  not  intended  that  this  power 
should  be  compulsory.  The  legislature  has  pointed  out  no 
mode  of  ascertaining  the  <<  annual  value"  by  reference  to  the 
principal  value,  except  in  cases  within  section  26.  More- 
over, the  "  prospective  value"  must,  in  every  case,  be  as- 
certained from  valuations  which  are  speculative.  As  a 
question  of  policy  it  is  important,  in  taxing  the  subject,  to 
adopt  bases  of  computation  which  are  certain.  The  de- 
fendant's view  involves  no  hardship  on  the  Crown,  since, 
where  land  is  left  unproductive  in  order  to  obtain  a  pros- 
pective increase,  the  Crown  will,  in  all  cases,  get  the 
benefit  of  the  increased  value  at  the  period  of  the  next 
succession. 

The  Attorney  General,  in  reply. — The  duty  is  imposed 
by  section  10,  not  by  section  21.  Section  21  only  pre- 
scribes the  mode  of  ascertaining  a  successor's  interest.  It 
has  been  argued  that,  if  the  defendant's  land  had  yielded 
a  small  agricultural  rental,  that  circumstance  would  have 
excluded  the  consideration  of  all  the  other  circumstances, 
without  which,  in  cases  like  the  present,  the  real  annual 
value  could  not  be  ascertained.  But  there  is  nothing  in 
the  22nd  section  to  warrant  such  a  conclusion.  The  tenor 
of  the  argument  for  the  defendant  has  been  to  substitute 
the  words  *' annual  income"  in  the  place  of  ''annual  value.** 
If  this  be  their  true  meaning,  it  follows  as  a  necessary 
consequence  that  a  lai^e  amount  of  the  roost  valuable 
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propeitj  in  the  kingdom  will  escape  taxation,  though  the 
object  of  the  legislature  was  to  include  all  real  property. 
With  r^ard  to  the  24th  section,  which  relates  to  advowsons, 
the  true  inference  from  it  is,  not  that  advowsons  would 
escape  taxation  altogether,  if  not  speciallj  provided  for, 
but  that  they  would  fall,  like  other  property,  within  the 
ordinary  rule.  If  the  Court  should  be  of  opinion  that, 
when  the  defendant's  title  accrued,  this  succession  had  no 
Talue,  the  reasonable  construction  of  section  37  would  be, 
tbat  the  defendant  did  not  then  obtain  the  whole  of  his 
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The  learned  Judges  having  differed  in  opinion,  the  follow- 
iDg  jodgments  were  now  delivered. 

Wn:j>B,  6. — The  defendant  in  this  information  appears 
to  have  succeeded  to  a  plot  of  land  at  Liverpool,  which  was 
Dot  at  the  time  of  his  succession  devoted  to  any  remunera- 
tive purpose.  Its  immediate  vicinity  to  a  large  town 
renders  it  probable  that  before  long  it  will  be  very  valuable 
as  building  land. 

And  the  question  for  our  determination  is,  in  what  manner 
and  on  what  principle  is  the  succession  duty  in  respect  of 
such  land  to  be  assessed  ?  Whether,  on  the  one  hand,  the 
actual  beneficial  value  at  the  time  of  succession  is  to  be 
looked  at,  or  whether,  on  the  other  hand,  it  is  competent 
to  the  Crown  to  any  and  what  extent  to  regard  the  future 
but  proximate,  I  had  almost  said  **  imminent,**  increase  in 
▼alae  which  awaits  the  land  for  building  purposes.  The 
governing  sections  of  the  Act  are  as  follows.  By  section  10 
of  the  statute  every  successor  is  made  liable  to.  pay  a  tax 
^  in  respect  of  every  such  succession  according  to  the  value 
thereof.'*  It  is  not  the  value  of  the  "property'*  or  "  land,'* 
bat  the  value  **qfhi$  succession'*  which  is  the  object  of  the 
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tax  and  the  criterion  of  its  amount*  In  the  coarse  of  the 
aigament  in  this  case  varioos  modes  have  been  suggested  in 
which  this  value  should  be  ascertained.  The  results  obtamed 
are  so  widely  different  and  the  principles  of  so  univerBsl  an 
applicadon,  thai  the  importance  of  arriring  at  a  true  deter- 
mination can  hardly  be  exaggerated.  The  next  important 
section  is  sectbn  21.  It  provides  for  the  mode  in  which 
the  value  of  succesrions  to  real  properties  are  to  be  estimated, 
and  it  declares  that  this  shall  be  done  through  the  medium 
of  an  annuity. 

This  annuity  once  ascertained,  the  rest  of  the  calcuktion 
is  easy  enough,  and,  so  far  as  I  am  aware,  admits  of  no  doubt 
Now,  for  calculating  this  annuity,  the  section  desires  us  to 
refer  to  the  ''annual  value"  of  the  property. 

It  is  to  be  ''an  annuity  equal  to  the  annual  value  of  the 
property." 

And  here  it  is  that  the  question  arises,  what  is  the  meaning. 
of  the  "annual  value  of  the  property"?  The  meaning 
attached  to  these  words  by  the  Crown  officers  is  as  follows: 
That  the  land  should  be  valued,  taking  into  consideration 
not  only  the  rent,  profit,  or  benefit,  which  it  then  produces 
or  is  capable  then  of  producing,  but  in  addition  thereto,  the 
future  advantages  which  may  attach  to  it  firom  any  cause 
whatever;  such  as  the  advantages  of  situation  (involring 
building  or  occupation  value),  mineral  strata,  which  in 
future  may  be  worth  working,  brick  earth  capable  of  future 
productiveness,  stone  which  in  future  may  be  quarried,  and 
the  like.  All  these  matters  should,  they  say,  be  brought 
into  due  consideration,  and  a  present  capital  value  fixed  on 
that  basis. 

This  capital  value  so  ascertained  is  to  be  turned  into  an 
annual  sum  at  3/.  per  cent.,  which  will  then  represent  the 
"  annual  value''  intended  by  section  21.  So  that  if  a  man 
came  to  the  succession  of  an  acre  of  land  then  used  as  arable 
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land  and  producing  40#.,  bat  which  was  in  the  vicinity  of  a 
laige  and  increamog  town,  the  **  annual  Talue**  for  taxation 
purposes  would  be,  not  the  40s»,  but  so  much  in  addition 
as  a  calculation  of  the  probable  future  value  of  the  land 
reduced  to  an  average  annual  value  would  add  thereto. 

But  is  this  the  annual  value  by  the  section  intended? 
There  are  several  grave  objections  to  such  a  conclusion. 

In  the  first  place,  there  is  no  language  in  the  section 
aathorizing  the  recourse  to  a  calculation  of  average  and  the 
adjostment  of  a  hypothetical  annual  value  based  upon  expec- 
tations, however  well  founded,  of  the  future.  There  is  no 
system  or  method  of  making  such  a  valuation  indicated. 

The  only  words  are  **  annual  value,*'  and  these  without 
move  would  seem  to  mean  **  actual"  *'  annual  value."  But 
moreover  it  appears  that,  when  the  legislature  did  intend 
this  mode  of  calculation  to  be  adopted,  they  have  distinctly 
said  so.  Tor  in  section  26,  when  it  became  necessary  to 
provide  for  the  case  of  manors  and  opened  working  mines, 
whose  annual  value  is  said  to  be  fluctuating,  the  Act  by 
express  words  provides  **  that  the  principle  value  of  such 
property  shall  be  ascertained,  and  the  annual  value  thereof 
shall  be  considered  to  be  equal  to  interest  at  3/.  per  cent 
on  the  amount  of  such  principal."  This  section  is  very 
instructive,  for  we  have  the  legislature  providing  for  an 
exceptional  case  the  very  system  which  it  is  now  contended 
may  be  adopted  under  section  21  for  the  common  case. 

But  there  is  this  further  objection.  The  provbions  of 
section  21  declare  that  the  annuity  representing  the  annual 
value,  having  been  ascertained,  should  be  treated  as  an 
annuity  **  payable  during  the  residue  of  the  successor's  life 
or  for  any  less  period  during  which  he  should  be  entitled 
thereto,"  and  such  annuity  shall  be  valued  according  to  the 
table  in  the  schedule,  and  the  duty  charged  upon  such 
value. 
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The  object  of  taxation,  therefore,  was  the  actual  benefit 
derived  by  the  individual  and  not  the  property  itselC 

Each  successor  in  turn  is  intended  to  pay  a  duty  pro- 
portioned to  the  duration  and  extent  of  hb  enjoyment  of 
the  land,  and  no  more. 

Any  system  of  charge  therefore  which  draws  into  the 
calculation  a  prospective  and  future  bene6t,  uncertain  as  to 
the  time  of  its  incidence,  has  the  vice  of  making  a  tenant 
for  life  or  a  shorter  period  pay  upon  the  footing  of  an  event 
which  may  not  occur  tin  his  time,  and  for  a  benefit  which 
may  not  accrue  during  his  tenancy. 

Now,  it  is  urged  that  if  some  system  is  not  adopted, 
which  takes  account  of  a  value  which,  though  future  and 
uncertain,  may,  as  in  the  present  case,  be  something  more 
than  probable,  and  near  at  hand,  the  result  would  be  that 
the  successor  would  obtain  a  benefit  in  respect  of  which  he 
would  pay  no  duty.  And  this  is  undoubtedly  true.  And 
it  is  the  strength  of  the  argument  on  the  part  of  the  Crown. 
But  it  is  by  no  means  plain  that  the  legislature  intended 
to  prevent  such  a  result 

If  the  question  lay  between  a  system  which  should  make 
a  successor  pay  for  a  benefit  he  might  never  receive,  and 
one  under  which  a  successor  might  possibly  receive  a 
benefit  for  which  he  never  paid,  I  can  well  understand  that 
the  latter  might  be  the  alternative  chosen.  Moreover,  it  is 
to  be  borne  in  mind  that  as  the  property  pays  duty  afinesh 
as  it  passes  into  each  successive  hand,  the  Crown  will 
receive  duty  on  the  increased  value  at  the  next  devolution 
of  the  property  after  such  value  has  accrued.  And  this 
was  probably  all  that  the  legislature  intended. 

But  there  is  another  side  to  the  question.  Landed  pro- 
perty, more  especially  houses,  may  fall  in  value  as  well  as 
rise.  If  prospective  increase  is  to  find  a  place  in  the 
determination   of  ''annual  value,"   prospective   decrease 
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oogbt  to  do  the  same,  and  a  man  coining  into  poaseflsion 
for  life  of  a  row  of  bouses  in  London,  the  actual  net  rental 
of  which  was  then  very  high^  might  claim  the  right  to 
insist  on  the  probable  fall  in  value  of  his  house  property  as 
situste  in  a  quarter  then  going  out  of  fisishion. 

It  is  not  easy  to  conclude  that  the  l^slature  contem- 
plated these  hypothetical  bases  of  value,  worked  out  by 
calculations  both  complicated  and  uncertain,  and  still  less 
80  to  conclude  that  they  should  have  left  all  this  to  be  con- 
veyed  (in  a  strictly  and  remarkably  well  drawn  Act)  by  the 
ample  words  **  annual  value/* 

The  truth  is,  that  anything  like  exact  justice  between 
the  Crown  and  the  successor,  forcing  him  on  the  one  hand 
to  pay  to  the  last  farthing  for  all  that  he  receives,  and  pro- 
tecting him  on  the  other  from  paying  for  anything  more 
than  he  actually  enjoys,  can  only  be  obtained  by  some 
system  which  should  provide  for  the  incidence  of  the  tax  at 
the  time  when  the  increase  or  decrease  in  value  takes  place. 
So  that,  instead  of  the  succession  being  dealt  with,  and  its 
value,  for  the  purpose  of  taxation,  ascertained  once  for  all 
at  the  time  of  the  successor  becoming  entitled,  the  account 
would  be  kept  ever  open,  and  the  tax  would  be  increased 
or  reduced,  pari  passu,  with  the  rise  and  fall  in  the  annual 
value  of  the  succession. 

This  would  attain  perfect  adjustment  of  taxation  to 
benefit,  but  it  would  be  in  practice  perfectly  intolerable. 

And  the  legislature  have,  as  it  seems  to  me  wisely, 
avoided  anything  of  the  kind,  and  have  been  content  to 
tax  improved  values  in  land  and  the  lucrative  possession  of 
land  used  for  building  in  the  hands  of  those  succeeding  to 
land  tliien  so  used. 

Some  attempt  was  made  in  the  argument  to  contend  that 
the  legislature  had  in  fact  provided  for  this  intermittent 
method  of  levying  the  tax,  and  reference  was  made  to 
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section  37  for  that  purpose,  which  speaks  of  a  saoceasot 
who  has  not  ''obtained  the  whole  of  his  succession  at  the 
time  of  the  duty  becoming  payable."  But  the  learned 
Solicitor  General,  whose  masterly  argument  threw  all  pos- 
sible light  on  the  intention  of  these  various  clauses,  hardly 
ventured  to  take  his  stand  on  this  section  37,  which,  when 
carefully  read,  b  obviously  framed  to  meet  a  totally  different 
case. 

I  am,  in  the  result,  clearly  of  opinion  that  the  words 
''annual  value**  mean  the  actual  present  annual  value  of  the 
land  at  the  time  of  the  succession. 

That  such  actual  annual  value  must  be  measured  (except 
in  cases  where  mala  fides  can  be  successfully  imputed)  by 
the  money  benefit  which  the  successor  annually  derives 
from  the  land,  or  which  he  is  capable  of  deriving  from  it, 
in  the  condition  and  used  for  the  purposes  to  which  the 
land  is  then  devoted. 

The  facts  agreed  to  by  both  parties  in  reference  to  the 
land  in  question  in  this  case  are  veiy  peculiar. 

It  is  diflicult  to  conceive  of  any  land  at  Liverpool  that  it 
was  not  capable  of  being  used  productively  for  any  purpose 
during  ten  years  before  Lord  Sefton  came  to  his  succession, 
and  continued  in  that  state  until  seven  years  afler  his 
succession,  when  portions  were  sold  for  building. 

But  with  the  correctness  of  these  facts  we  have  nothing 
to  do.  I  am  bound  to  accept  them  as  proved.  The  result, 
therefore,  of  the  conclusions  which  I  have  above  arrived  at 
as  applied  to  this  case  will  be,  that,  if  the  land  had  reallj 
no  annual  value  at  the  time  of  Lord  Seflon's  succession,  he 
is  discharged  from  duty  in  respect  thereof. 


Martin,  B. — This  is  a  question  of  considerable  impor- 
tance. The  late  Earl  of  Sefton  died  on  the  2nd  of  August, 
1 855.     He  was  the  owner  of  land  in  Toxteth  Paric,  Liver- 
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pool   This  land  then  and  for  ten  jeara  previousl j  had  been       1863. 

wholly  uDoccapied  and  unproductive,  and  was  incapable  of    ^rcot^r 

being  used  productively  for  agricultural  or  other  purposes,      Oensilai. 

and  no  income  or  annual  profit  had  been  derived  from  it.      Earl  or 

It  was  not  then  in  demand  or  marketable  as  building  land, 

nor  capable  of  being  sold  or  let  profitably  as  such ;  and  it 

18  stated  that,  by  the  custom  of  Liverpool,  owners  of  such 

land  sell  it  absolutely  for  building,  and  do  not  let  it  upon 

long  leases  or  otherwise  dispose  of  it.     It  is  not  stated 

whether  the  land  was  of  value  upon  the  2nd  of  August, 

1855,  when  the  defendant,  the  present  Earl,  became  pos^ 

sessed  of  it,  but  it  must  have  been  of  very  great  value,  for 

in  1862  he  sold  part  of  it  at  the  rate  of  upwards  of  4000/. 

an  acre,  which  is  forty  times  the  value  of  the  best  agricnl- 

toral  laud 

The  question  is,  whether  he  is  liable  to  succession  duty  ? 
and  it  is  of  importance;  for  a  great  quantity  of  by  far  the 
most  valuable  land  in  the  kingdom  is  similarly  circum- 
stanced. When  noblemen  and  gendemen  are  owners  of 
land  in  the  immediate  neighbourhood  of  large  towns,  and 
new  streets  and  buildings  come  close  to  it,  it  is  liable  to 
constant  and  perpetual  trespass ;  people  walk  over  it ;  car- 
pets are  beaten  on  it ;  children  play  on  it ;  and  except  a 
wall  be  built  round  it  (which  is  frequently  of  little  avail),  or 
constant  and  perpetual  legal  proceedings  for  trespass  be  kept 
^h  it  g^^  li^to  tl^G  condition  in  which  the  defendant's  land 
was.  The  present  income  is  nil,  but  the  land  is  of  enor- 
mous  value,  thousands  of  pounds  per  acre  more  valuable 
than  the  very  best  agricultural  land. 

The  contention  is,  that  the  succession  to  such  land  is  not 
liable  to  succession  duty.  This  depends  upon  the  construc- 
tion of  the  Succession  Duty  Act  (16  &  17  Vict.  c.  51).  It 
may  be  that  the  case  is  one  omitted,  but  I  cannot  believe  it 
was  the  deliberate  intention  of  the  legislature  to  relieve  such 
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land  from  payment  of  duty.  The  Act  enacts  that  the  term 
**  succession'*  shall  denote  property  cbai^^able  with  duty, 
and  by  section  2,  a  devolution  of  property  by  reason  whereof 
any  person  shall  become  beneficially  entided  to  property, 
or  the  income  thereof,  shall  be  deemed  to  confer  a  **  sue- 
cession."*  If,  therefore,  a  man  becomes  beneficially  enUtled 
to  property  although  there  be  no  annual  income,  there  is 
conferred  upon  him  a  **  succession."*  Now,  the  defendant 
became  entitled  to  the  property.  It  is  true  that  it  wouU 
not  have  been  wise  or  prudent  in  him  to  have  sold  it  im- 
mediately upon  his  father's  death,  but,  nevertheless,  it  could 
have  been  sold,  and  many  successors  to  it  would,  by  reason 
of  their  pecuniary  circumstances,  have  been  compelled  to 
sell  it,  and  it  would,  in  comparison  with  ordinary  land,  have 
produced  an  enormous  money  price.  The  succession  to 
the  property  was  therefore  a  benefit,  and  a  great  one,  to  the 
defendant  The  10th  section  imposes  the  duty,  and  enacts 
that  there  shall  be  paid  in  respect  of  every  succession,  ac- 
cording to  the  value  thereof,  a  duty  upon  such  value.  Now, 
except  in  the  cases  specially  provided  for,  as  timber  by  the 
23rd  section,  and  advowsons  by  the  21st,  the  duty  is  to  be 
calculated  upon  the  value  of  an  annuity,  and  there  must 
therefore  be  an  annual  sum  for  the  basis  of  the  calculation, 
and  unless  one  can  be  attained  to,  the  taxation  cannot  be 
efiected. 

The  argument  on  the  part  of  the  defendant  was,  first, 
that  such  property  as  the  present  was  intended  by  the 
legislature  not  to  be  subject  to  the  tax ;  but  in  this  I  csnnot 
concur.  It  was  said  to  be  like  an  unopened  mine,  which  it 
was  said  is  not  to  be  considered  in  the  value  for  the^  taxation ; 
but,  I  think  this  is  not  so.  By  the  21st  section,  the  interest 
of  the  successor  to  be  taxed  is  the  value  of  an  annuity  equal 
to  the  annual  value  of  the  property.  Now,  suppose  land 
containing  coal,  which  the  owner  did  not  think  fit  to  let, 
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was  sitnated  in  a  district  where  the  landowners  generally  let 
their  coal  at  rents,  which  is  very  generally  the  case;  I  think* 
in  estimating  the  annual  value,  the  rent  which  the  owner 
could  get  for  the  coal  ought  to  be  taken  into  consideration, 
although  the  mere  circumstance  of  there  being  coal  under 
land  in  the  neighbourhood  of  which  no  coal  was  being 
worked,  might  be  considered  as  not  materially  adding  to  it. 
If  this  were  otherwise,  the  consequence  would  be  that  one 
owner  of  land,  precisely  similarly  circumstanced,  who  let 
his  coal,  would  pay  a  higher  tax  than  another,  who,  for  his 
own  convenience  and  possible  future  benefit,  at  his  own 
mere  will,  did  not  let  it.  Mines  may  afford  a  fluctuating 
yearly  income  in  two  ways.  First,  to  the  person  actually  work- 
ing the  mine,  and  secondly,  to  the  owner  of  the  mine  who 
does  not  work  it  himself;  it  being  a  very  frequent  practice 
for  the  owner  of  land,  under  which  there  is  a  mine,  to  let  it 
at  a  minimum  rent  certain,  but  to  increase  according  to  the 
quantity  of  mineral  got.  I  do  not  think  that  any  inference 
can  be  drawn  from  this,  that  an  unopened  mine  is  to  be  ex« 
eluded  from  the  calculation  of  value  under  the  21st  section. 
The  26th  section  was  relied  upon  to  shew  that  this  was  so, 
but  I  do  not  think  it  does.  The  section  deals  with  property 
of  a  fluctuating  yearly  income;  and  the  first  instance  is  a 
manor  which  is  clearly  of  that  character,  the  second  instance 
is  an  opened  mine.  It  was  argued  that  the  22nd  and  26tb 
sections  shewed  that  real  property  to  be  taxed,  except  that 
in  respect  of  which  express  provision  was  made,  must  be 
capable  of  yielding  yearly  income,  either  not  of  a  fluctuating 
character  or  of  a  fluctuating  one.  But  the  39th  section, 
in  my  opinion,  conclusively  shews  that  it  was  the  intention 
of  the  legislature,  that  all  real  property,  however  disposed 
or  circumstanced,  should  be  subject  to  the  tax;  and 
the  inference  from  it  seems  to  me  irresistible,  that  all 
beneficial  succession  to  real  property  should  be  subject  to 
the  duty. 
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It  was  secondly  contended  on  behalf  of  the  defendant, 
what  in  my  opinion  is  the  real  difficulty  in  the  case, 
that  the  statute  has  not  expressly  provided  for  it  If  the 
39th  section  had  been  framed  like  the  26thy  there  would  be 
no  difficulty,  for  the  latter  provides,  first,  for  an  agreement 
between  the  Commissioners  and  the  successor;  and  if  thb 
cannot  be  done,  it  enacts  a  very  reasonable  rule,  viz.,  that 
the  principal  value  of  the  property  shall  be  ascertained,  and 
the  annual  value  shall  be  considered  to  be  three  per  cent 
on  the  amount  of  principal  value. 

The  result  of  the  aif;ument  is  that,  in  my  opinion, 
the  legislature  did  not  intend  that  property  circum* 
stanced  like  the  present  should  be  free  from  the  tax. 
It  would  be  roost  unjust  and  unfair  to  owners  of  agri- 
cultural or  grazing  lands,  which  constitute  the  great  balk 
of  the  land  of  the  kingdom,  that  a  tax  should  be  imposed 
upon  them  in  respect  of  land  not  one  hundredth  part  of  the 
value  of  the  land  alleged  to  be  free ;  and  in  order  to  prevent 
such  injustice,  I  am  prepared  either  to  apply  the  37th  sec- 
tion, and  hold  this  case  to  be  within  it,  viz.,  that  the  de- 
fendant did  not  at  the  time  of  his  father's  death  obtain  the 
whole  of  his  succession,  and  that  he  is  chargeable  with  duty 
on  the  value  of  the  property  or  benefit  from  time  to  time 
obtained  by  him,  to  be  calculated  according  to  the  mode 
prescribed  by  the  26th  section,  that  is,  at  the  rate  of  three 
per  cent,  upon  the  amount  of  the  sales;  or  that  the  word 
•*  compound''  in  the  39th  section  means  to  **  fix"  or  **  assess,** 
and  gives  the  Commissioners  authority  to  impose  a  duty, 
which,  of  course,  must  be  done  in  conformity  with  the 
spirit  of  the  act  of  parliament.  I  am,  therefore,  of  opinion 
that  the  Crown  is  entitled  to  judgment. 


Pollock,  C.  B.—  In  this  case  I  am  of  opinion  that  the 
defendant  is  entitled  to  our  judgment ;  first,  because  I 
think,  on  the  true  construction  of  the  Act  under  which  the 
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daim  of  the  Crown  is  mude,  actual  annual  value  is  the        1868. 
on  which  the  succession  duty  is  to  be  calculated,  and 
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not  possible  or  prospective  annual  value ;  secondly,  because  Okhbeal 
the  special  provisions  made  in  certain  case^  such  as  timber,  £Aai.  or 
trees  and  wood,  advowsons,  fines  on  beneficial  leases^  and 
opened  mines,  afibrd,  in  my  judgment,  strong  evidence  that 
such  a  case  as  the  present  was  not  to  be  dealt  with  in  the 
way  proposed,  without  some  clause  in  the  Act  to  autho- 
rize it;  and,  lastly,  because,  if  the  principle  on  which  the 
present  claim  is  made  be  a  sound  one,  it  must  apply  to 
cases  where  the  present  annual  value  is  less  than  (prospec* 
tiveljf)  it  will  probably  become,  as  well  as  to  cases  where  it 
is  absolutely  nothing ;  and  it  is  to  my  mind  perfectly  clear 
that  the  Act  was  not  framed  with  any  such  intention. 

The  real  question  before  us  is,  what  is  the  meaning  of 
atmxtal  value  in  the  21st  section  ?  Does  it  mean  present 
actual  annual  value,  or  does  it  mean  the  annual  value 
which  the  owner  might  immediately  obtain  firom  it,  were 
he  minded  to  a|^ly  it  to  a  different  purpoee,  or  the  possible 
prospective  value  which  there  is  every  reason  to  suppose  it 
will  attain  in  a  very  few  years?  I  am  of  opinion  that  it 
means  preaent  actual  annual  value.  The  23rd  section 
makes  a  special  provision  fix*  timber,  trees,  or  wood,  which 
timber  is  to  be  paid  for  when  sold.  The  successes  to 
timber  is  not  bound  to  sell  it ;  he  may  (if  so  minded)  allow 
it  to  stand  as  an  ornament  to  his  estate  till  it  has  lost  all 
value  as  timber,  and  then  he  will  pay  nothing.  The  24th 
section  makes  a. similar  provision  as  to  an  advowson,  A 
successor  to  an  advowson  is  chargeable  only  for  any  profit 
be  may  make  by  selling  it,  or  by  selling  a  next  presen- 
tation ;  but  he  is  not  chargeable  on  account  of  the  possi* 
bility  of  profit  if  be  does  not  avail  himself  of  it  by  disposing 
of  either  the  advowson  or  the  next  presentation.  The 
25th  section  provides  for  fines  4m  ben^cial  kasee.     The 
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1863.       26th  section  gives  the  rule  for  manors,  opened  mines,  and 
^^j^     other  real  property  of  a  fluctuating  yearly  income ;  bat  a 
Obhikal     successor  having  valuable  mineral  property  is  not  bound  (o 
Eabl  or      open  mines  or  to  pay  for  their  value,  if  for  any  reason  he 
determmes  not  to  open  them.     When  opened  and  worked 
they  will  come  into  charge  as  part  of  the  succession,  and 
may  have  an  annual  value,  or  be  wholly  unproductive. 
The  value  of  timber,  when  actually  sold,  of  an  advowson 
turned  into  '*  money  or  money's  worth,**  of  a  fine  on  re- 
newing a  beneficial  lease,  of  the  *'  income"  of  *'  an  opened 
mine"— '*  after  deducting  all    necessary  outgoings" — are 
eanly  ascertained.     But  the  possible  fiiture  demand  for 
land  as  building  land  (not  at  the  time  of  the  succession  in 
respect  of  which  the  duty  is  claimed  in  demand  at  all, 
which  is   the  case  here)  is  utterly  incapable  of  present 
appreciation ;  and  there  are  obvious  reasons  why  the  fluc- 
tuating value  of  real  property  should  not  be  an  element  in 
fixing  the  amount  of  duty  to  be  paid  by  a  successor.    If 
the  probable  increase  in  value  is  to  be  estimated,  the  pro- 
bable decrease  ought  to  be  taken  into  account.    If  increased 
duty  is  to  be  paid  when  land  rises  in  value  after  a  successor 
has  obtained  possession  of  it,  duty  ought  to  be  returned 
should  its  value  fiilL     But  if  the  principle  of  this  claim  be 
correct,  the  successor  to  a  mansion  and  park,  cloae  to  a 
large  town,  and  adapted  immediately  for  building,  ought  to 
pay,  not  according  to  the  iair  rental  of  the  estate  as  it  is, 
but  according  to  the  increased  value,  if  it  were  sold  for 
building  land :  a  claim  which  I  think  could  not  be  made, 
and  if  made,  could  not  be  supported.     The  proprietor  of 
property  in  this  country  has  a  right  to  make  what  resson- 
able  use  of  it  he  pleases,  and  sometimes  even  an  unreason- 
able use,  and  he  is  not  bound  so  to  use  it  as  to  yield  the 
largest  revenue  to  the  government,  or  to  pay  taxes  as  if  he 
did.     A  landed  proprietor,  whose  park  is  over  the  most 
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valuable  mineral  property,  has  a  right  to  say,  **  I  prefer  living 
where  my  ancestors  have  lived  to  obtaining  the  wealth 
which  opening  the  mines  would  afford ;"  and  on  a  succes- 
ncn  to  such  property,  the  duty,  in  my  judgment,  ought  to 
be  calculated  on  the  fiiir  rental  which  such  a  residence  and 
park  would  command,  and  without  any  reference  to  the 
value  of  the  undisturbed  minerals.  The  last  consideration 
which  I  shall  present  is  this.  According  to  the  principle 
involved  in  the  present  claim,  if  the  proprietor  of  a  large 
estate  did  not  make  the  most  of  it,  and  exact  the  largest 
rent  it  was  capable  of  affording  on  a  succession,  the  suc- 
cessor might  be  called  upon  to  pay  according  to  a  valuation 
to  be  made,  not  of  what  its  annual  value  actually  was,  but 
upon  that  which  it  might  be  made  to  produce :  a  proposi- 
tion which  I  think  cannot  be  supported. 

For  these  reasons  I  think  our  judgment  ought  to  be  for  the 
defendant. 
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Channell,  B.,  said.  —I  was  obliged  to  leave  the  Court 
in  the  course  of  the  argument  to  attend  at  Chambers,  and 
consequentlyheard  only  apart  of  Mr.  Mellislis  argument, 
aod  no  part  of  the  reply  for  the  Crown.  Under  these 
circumstances,  I  take  no  formal  part  in  the  decision  of 
the  Court.  I  have,  however,  carefully  read  and  considered 
the  judgments  prepared  by  my  brother  Martin^  and  by 
the  Lord  Chief  Baron  and  my  brother  fVUde,  and,  so  far 
88  I  can  with  propriety  express  an  opinion,  I  agree  in  the 
result  at  which  the  Lord  Chief  Baron  and  my  brother 
IFSde  have  arrived. 

Judgment  for  the  defendant. 
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jtOg  e.  King,  Bitliteb  and  Others  t;.  Waxjucb. 

To  ft  dedanr  J[  HE  6rst  count  of  the  declaration  stated  that  the  plaintiffii^ 

tion  on  a  ... 

Tftlued  time  before  and  at  the  time  of  making  the  policy  of  insurance 

policy,  ayer- 

ring  a  total  hereinafter  mentioned,  and  thence  continually  until  the  1st  of 

fendant  plead-  March,  1860,  were  shipowners,  and  members  together  with 

of  frau^olenr  ^^  defendant  and  other  persons  of  a  society  or  association, 

— ^W^t  a  ^^^^^  "  "^^  Mutual  Marine  Insurance  Association  for  the 

total  loss  wtti  Port  of  Stockton,"  and  the  ship  hereinafter  mentioned  and 

not  admitted,  ^ 

far  if  that  certain  ships  of  the  defendants  were  firom  the  day  of  the 

allegation  had  ^                         ,            ,                                          . 

been  trayened  date  and  makine  of  the  said  policy  of  insurance  admitted 

the  plaintiff  .                _                     .                               . 

might  have  mto  and  entered  in  the  said  Society,  and  at  all  times  here- 

nitf^fcVi^Hlil    Ait 

for  a  partial  inafter  mentioned  continued  to  be  and  were  so  entered; 

^n  the  23id  ^^^  ^^^  plaintiffs,  to  wit,  on  the  1st  day  of  March,  a.d.  1859, 

September, 


1859,  a  ehip 
haying  been 
compelled  bj 
sea-damage 
to  put  into 
a  port  near 
the  Cape  of 
Gkx)d  Hope, 
the  master 
had  her  sur- 
yeyed,  and  on 
the  18th  of 


caused  to  be  made  a  policy  of  insurance  purporting  thereby 
and  containing  therein  that  W.  Bulwer  and  J.  King,  as  well 
in  their  own  name  as  for  and  in  the  name  and  names  of  all 
and  every  other  person  or  persons  to  whom  the  same  did, 
might,  or  should  appertain,  in  part  or  in  all,  did  make 
assurance  and  cause  them  and  every  of  them  to  be  insured, 
lost  or  not  lost,  at  and  from  the  meridian  of  the  1st  day  of 
wrote  to  the^'  March,  1860,  upon  the  body,  tackle,  apparel,  ordnances, 
ship's  husband  munition,  artillery,  boat  and  other  furniture  of  and  in  the 

at  Liyerpool  ^  *^ 

describing         good  ship  or  vessel  called  the  "  William  Willmett  ;**  and  that 
what  had  hap- 
pened, and       it  should  be  lawful  for  the  said  ship  to  proceed  and  sail  to 

telling  him 
to  ffiye  the 

nnaerwriters  notice.  On  the  18th  November  he  again  wrote  describing  the  damaged  state 
of  the  ship,  and  stating  that  in  the  opinion  of  the  surveyors  she  could  not  go  home  with  a 
partial  repair,  but  that  she  would  not  be  worth  the  amount  it  would  take  to  repair  her.  This 
letter  was  forwarded  to  the  underwriters.  On  the  24th  November  the  master  executed  a 
notarial  act  of  abandonment,  and  on  the  9th  December  sold  the  ship.  On  tlie  20th  December 
he  again  wrote  to  the  ship's  husband  stating  that  it  would  be  for  the  interest  of  all  concened 
to  abandon  and  sell,  instead  of  repair,  and  that  he  had  accorcUngly  sold  the  d^ip,  and  ha 
re<^uested  due  notice  to  be  given  to  the  underwriters,  who  were  then  iniormed  of  the  sale.  The 
ship  would  not  in  fact  have  been  worth  the  expense  of  repair. — Held,  that  there  was  no 
sufficient  notice  of  abandonment  to  make  a  constructive  total  loss. 
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and  tODCh  and  stay  at  any  port  or  ports,  places  wbatsoaTer, 
withoot  prejudice  to  that  insurance.  And  that  the  said 
sbip^  &C.,  for  so  much  as  concerned  the  assured^  by  agree- 
ment between  the  assured  and  assurers  in  that  policy^  was 
and  should  be  valued  at  20001 — (The  declaration  then  set 
cot  the  nsoal  clause  enumerating  ''the  adventures  and 
perils*  insored  against ;  the  common  memorandum  or  war- 
ranty to  be  free  of  average^  and  the  rules  of  the  Associa- 
tion (ff) :  it  also  stated  that  the  policy  was  subscribed  for 
6OO/.5  and  in  consideration  that  the  plaintifis^  at  the  defend- 
ant's request,  paid  3#.  per  cent,  on  the  said  sum  of  600/. 
the  defendant  became  an  insurer  to  the  plaintifls  of  his  pro- 
portion  of  the  said  sum  of  600iL,  to  wit,  60/.)*- Averments: 
that  during  the  said  space  of  twelve  calendar  months^  and 
daring  the  continuance  of  the  risk  insured  against,  the  said 
Bhip  was  by  the  force  and  violence  of  the  winds  and  waves  and 
by  the  perils  of  the  seas  damaged  beyond  3  per  cent  and 
wholly  lost ;  and  at  the  time  of  the  said  loss  the  said  ship 
remained  and  was  insured  in  the  said  sum  of  600L  by  the  said 
Association  for  the  period  and  on  the  terms  of  the  said  policy 
mentioned ;  and  all  conditions  were  fulfilled,  and  all  things 
happened,  and  all  times  elapsed,  to  entitle  the  plaintiff  to 
be  indemnified  for  and  against  the  said  loss,  according  to 
the  said  policy,  and  to  payment  by  the  defendant  of  his 
proportion,  according  to  the  said  policy  and  rules  and  regu- 

(tt)  Role  13  was  as  follows : —  ments ;  and  such  owner  shall  not 
''If  anj  ship  insured  in  these  without  the  aanction  of  the  corn- 
Associations  shall  cause,  do,  or  mittee  (unless  his  ship  be  in  a 
sustain  damage  of  any  nature  or  foreign  port)  commence  any  re- 
kmd  whatsoever,  or  shall  be  pairs  except  such  as  maj  be 
seized  or  confiscated,  the  owner  deemed  necessary  for  the  imme- 
sball,  as  early  as  circumstances  diate  safety  of  the  ship ;  or  set- 
will  possibly  permit,  apprise  the  tie  or  compromise  any  disputes 
secretary  thereof  with  eTcry  par-  about  any  clium,  or  prosecute  or 
ticular  respecting  such  claim ;  defend  any  action  or  suit  in  rela- 
snd  shall  when  required  prbduce  tion  thereto.** 
protest  and  other  necessary  docu- 
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lations,  of  the  said  sum  of  600/.,  to  wit,  the  sum  of  601. — 
Breach:  non-payment 

The  second  count  alleged  a  refusal  by  the  defendant  to 
have  the  loss  settled  by  a  committee  according  to  the  rules 
and  regulations. 

Plea. — That  the  defendant  became  an  insurer  to  and 
promised  the  plaintiffs  as  in  the  declaration  mentioned, 
after  the  said  ship  or  vessel  had  sailed  and  whilst  she  was 
upon  a  certain  voyage  on  the  high  seas ;  and  that  he  became 
such  insurer  and  so  promised  as  aforesaid  through  and  by 
means  of  the  fraudulent  concealment  by  the  plaintifis  from 
the  defendant  of  certain  facts  and  information  which,  at  the 
time  of  the  defendant  becoming  such  insurer  and  so  pro- 
mising as  aforesaid,  were  known  to  the  plaintiffs,  and  were 
then  material  to  be  known  by  and  ought  to  have  been  commu- 
nicated to  the  defendant,  but  of  which  the  defendant  bad 
no  notice  or  knowledge,  to  wit,  that  at  the  time  when  the 
said  ship  or  vessel  so  sailed  upon  the  said  voyage  as  afore- 
said she  was  unseaworthy;  and  before  she  sailed  upon  such 
voyage  she  had  been  surveyed  by  certain  surveyors  of  ships 
appointed  by  the  said  committee  of  management  of  Lloyd's 
registry  of  ships,  and  had  thereupon  been  reported  by  such 
surveyor  to  be,  and  in  fact  then  was,  in  such  a  condition  as 
not  to  be  entitled  to  any'character  upon  the  said  registry; 
and  remained  and  was  in  such  condition  from  the  time  of 
such  survey  until  and  at  the  time  of  her  sailing  upon  the 
said  voyage  as  aforesaid;    and  that  at  the  time  of  the 
defendant  becoming  •  such  insurer  and  so  promising  as 
aforesaid  the  said  ship  or  vessel  was  unseaworthy. — Issue 
thereon. 

At  the  trial,  before  Keating^  J.,  at  the  Liverpool  Spring 
Assizes,  1 863,  the  following  facts  (a)  appeared.     Throughout 

(a)  The  facts  here  stated  are      appeal  to  the  Exchequer  Chaot- 
those  agreed  upon  by  counsel  on      ber. 
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the  year  1859  the  plaintifls  and  the  defendant  and  other  X868. 
perBons  were  members  of  a  Marine  Insurance  Club,  called 
''The  Mutaal  Marine  Insurance  Association  for  Stockton/' 
and  had  ships  entered  in  the  club,  and  the  plaintiffs*  ship, 
the  <<  William  Willmett,**  was  so  entered*  On  the  1st  day 
of  March,  1859,  the  plaintifls  caused  themselves  to  be 
insured  in  the  club  by  a  policy  in  the  usual  form  for  600/. 
from  that  date  to  the  1st  March,  1860,  on  the  ^  William 
Willmett,**  valued  at  2000L  By  words  at  the  foot  of  the 
policy  it  was  agreed  that  the  rules  of  the  club  should  form 
part  of  it  The  policy  was  underwritten  on  behalf  of  the 
defendant  and  the  other  members  of  the  club,  with  their 
snthority  each  to  bear  his  proportion  of  the  policy  according 
to  the  sums  mutually  insured  by  them. 

In  May,  1859,  the  ship  <' William  Willmett,"  being  sea- 
worthy, set  sail  with  a  cargo  of  teak  on  a  voyage  from 
Moulmein,  in  India,  to  Falmouth  with  the  plaintiff  King 
for  her  master.  The  plaintiff  Bulmer,  residing  at  Middles- 
borough,  was  the  ship's  husband.  On  the  23rd  of  Septem- 
ber, 1859,  she  had  sustained  such  damage  from  the  perils 
insured  against  that  it  was  necessary  to  make  for  Simon's 
Bay,  near  the  Cape  of  Good  Hope,  where  the  ship  was, 
on  the  27th  September,  accordingly  brought  to  anchor. 

Next  day  plaintiff  King  made  a  notarial  protest,  and  the 
ship  was,  on  the  same  day,  surveyed  by  proper  surveyors. 
The  surveyors  recommended  that  the  vessel  should  forth- 
with be  lightened  by  discharging  a  portion  of  her  cargo 
and  trimmed,  so  as  to  bring  the  leak  (then  3  or  4  feet 
under  water)  well  out  for  further  examination  or  repair. 
By  the  next  mail  from  the  Cape  to  England,  vi2.,  on  the 
18th  October,  1859,  plaintiff  King  wrote  to  plaintiff  Bul- 
mer,  describing  what  had  happened,  and  telling  him  to 
give  the  club  notice  of  the  accident  to  the  ship.  The 
letter  was  accordingly,  on  the  28th  November,  1859,  for- 
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1888.  warded  by  Bulmer  to  and  received  by  the  dab  of  the 
defendant  Captain  King's  letter  contains  this  passage, 
^I  am  osing  my  best  exertions  to  get  the  ship  made  tight 
and  on  her  voyage  again  in  the  cheapest  manner,  and  in 
the  shortest  time  possible.  Everything  is  very  high  in 
price^  and  it  will  be  difficult  to  keep  an  average  bill  low.** 

Another  survey  was  made  on  the  23rd  October,  1859, 
and  the  same  surveyors,  after  mentioning  some  damage 
received  by  the  ship,  recommended  that  she  should  be  still 
more  lightened  in  order  to  enable  them  to  better  examine 
the  ship,  and  to  recommend  the  repairs  to  be  effected  to 
enable  the  vessel  to  proceed  to  sea  in  a  fit  add  proper 
condition. 

The  third  survey  was  made  on  the  5th  November,  1859, 
and  the  same  surveyors  made  a  report  stating  particulars 
of  the  damage  to  and  the  state  of  the  ship,  and  giving  a 
specification  of  the  repairs  which  they  recommended  and 
considered  necessary. 

By  the  next  mail  to  England  the  plaindff  King  sent  to 
plaintiff  Bulmer  at  Middlesborough  the  following  letter, 
Btatit^g  the  facts  :^ 

**  Simon's  Bay,  Cape  of  Good  Hope. 

"Dear  Brother,  " Nov.  18lh,  1859. 

"  I  wrote  to  you  on  the  18th  ult.,  and  again  on  the 
1st,  detailing  our  situation  here.  Since  that  I  have  had  a 
survey  on  the  state  of  the  ship,  the  cargo  being  nearly  all 
out.  I  find  the  vessel  very  much  shaken  and  damaged, 
the  surveyors  recommend  heaving  down  thoroughly,  caolk* 
ing  most  of  the  fastenings  of  both  hold  and  deck ;  beams 
replaced,  as  they  are  all  started ;  5  new  hold  beams  and 
3  deck  beams;  the  hooks  forward  to  be  replaced,  stem 
brought  to  its  place  again,  and  fastened  with  6  iron  knees 
outside  and  screw  bolts;  all  new  trenails  from  mainmast 
forward.    The  sea  has  struck  the  ship  with  such  force  that 
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it  has  sent  her  completely  oat  of  shape,  and  started  almost  1868. 
every  fittteniog.  Many  of  the  trenails  are  broken  in  halves; 
2  or  3  of  the  hold  beams  iron  knees  are  broken,  and  the 
rudder  is  all  to  pieces.  The  seams  in  the  top  have  opened 
con«derabIy»  and  the  fastenings  all  started;  in  fact,  the 
whole  of  the  port  side  works  in  and  out  li  inches,  and  the 
surveyors  very  much  doubt  whether  or  not  she  would  bear 
heaving  down  at  all,  as  there  is  always  a  swell  on  more  or 
less.  There  are  6  or  7  stanchions  gone  on  deck,  and  some 
bulwarks,  and  as  there  is  no  sine  here  she  would  have  to 
be  sheathed  with  Muntz*s  metaL  In  addition  to  the  above 
there  are  some  minor  things  to  be  replaced  to  eflfect  those 
repairs.  I  advertised  for  tenders,  and  the  following  is  the 
amount  each  party  will  undertake  the  job  for : — 

**  Mr.  6.  R.  Budge  .  .  .  £2785  0  0 
"*  Messrs.  Bardett  &  Co.,  about  .  2234  0  0 
'<  Mr.  C.  Robinson  .        .       2288  15     0 

The  two  last  sums  do  not  include  iron  work.  These  ten- 
ders I  consider  very  high,  but  find  the  work  cannot  be 
done  for  less  in  this  place.  Under  these  circumstances  I 
deemed  it  best  to  consult  with  the  surveyors  upon  the 
above  tenders,  and  they  have  given  it  as  their  opinion  that 
the  ship  could  not  go  home  with  a  partial  repair,  but  that 
she  would  not  be  worth  the  amount  it  would  take  to  repair 
her.  I  have,  in  consequence  of  this,  asked  the  opinion  of 
the  highest  legal  authority  here  as  to  what  is  best  to  be 
done,  bat  am  unable  to  get  the  opinion  by  this  mail.  My 
own  opinion  is  that  it  will  be  better  for  the  interest  of  all 
parties  to  sell  the  ship  and  send  the  cargo  on,  especially  as 
experience  has  proved  that  the  repairs  of  a  ship  here 
usually  exceed  the  estimates  by  about  10^  per  cent.  Give 
the  difierent  clubs  notice  of  our  position,  and  trusting  yoa 
are  all  weD,  **  I  remain,  &c., 

J.  B.  King,  Bk.  <  William  Wilmett'  of  Stockton. 
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'*  I  will  write  you  by  the  first  opportunity  after  I  receive 
the  opinion  ;  this  mail  leaves  Cape  Town  on  the  20th.  I 
enclose  the  card  of  the  firm  who  are  acting  as  my  agents. 

"  J.  BL  K." 

This  letter  plaintiff  Bulmer  forwarded  to  the  club  imme- 
diately on  receiving  it^  viz.  on  the  27th  December,  1859, 
and  it  was  received  by  them  in  the  course  of  post.  The 
letter  from  Captain  King  to  Bulmer  on  the  1st  November, 
1859,  mentioned  in  Captain  King's  letter  of  the  18th  of 
November,  1859,  was  not  put  in  evidence  by  the  plaintiffs, 
nor  did  its  contents  appear. 

On  the  21st  of  November  the  Attorney  General  of  the 
Cape  of  Good  Hope  wrote  that  in  his  opinion  it  was  the 
duty  of  the  captain,  on  the  assumption  that  the  surveyors 
considered  that  the  costs  of  the  repairs  would  clearly 
exceed  the  repaired  value,  to  sell  at  once,  reporting  the 
abandonment  and  sale  to  the  owners,  in  order  that  they 
might  give  notice  of  abandonment ;  and  he  added  as  his 
opinion  that,  the  calamity  having  occurred  at  such  a  dis* 
tance,  the  master  was  turned  by  the  emergency  into  an 
agent  for  the  underwriters  to  sell  without  giving  them  an 
election  to  repair. 

The  ship's  repaired  value  would  have  been  clearly  less 
than  the  costs  of  the  repairs  necessary,  according  to  the 
evidence  of  the  surveyors,  to  make  the  ship  seaworthy,  or 
capable  of  continuing  the  voyage  with  caigo  or  in  ballast ; 
and  the  said  surveyors,  on  the  Mth  of  November,  1859, 
expressed  their  judgment  that  the  best  course  for  all  con- 
cerned in  the  ship  would  be  to  abandon  her,  and  sell  her 
for  the  benefit  of  whomsoever  the  same  might  concern. 
That  judgment  was  declared  by  the  surveyors  in  a  decla- 
ration signed  by  them,  and  was  attested  by  a  notarial  act, 
signed  by  a  notary  public,  and  dated  the  24  th  November, 
1859. 
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Tlie  plaintiff  King,  as  master  of  the  <•  William  WiUmett,** 
accordingly,  on  the  24th  day  of  November,  1859^  by  a 
notarial  act  of  abandonment,  purported  to  abandon,  cede, 
and  lease  all  and  every  the  right,  title,  estate,  property, 
profit,  and  interest,  claim  and  demand  whatsoever  of  and 
belonging  to  the  owners  of  the  ship  **  William  Willmett," 
of  and  in  the  said  ship^  her  tackle,  apparel,  and  furniture, 
to  the  use  of  the  several  underwriters  of  the  policies  effected 
on  the  ship  and  cargo,  he  holding  the  insurers  bound  to  pay 
the  whole  sums  insured,  and  putting  the  underwriters  in 
the  place  of  the  owners,  giving  them^  the  underwriters,  all 
advantage  which  might  arise  from  the  sale  of  the  ship. 

On  the  9th  of  December,  in  the  year  of  our  Lord  1859, 
the  plaintiff  King  sold  the  ship  for  the  best  price  which 
could  be  obtained  by  public  auction,  and  the  net  proceeds 
of  the  sale  was  the  sum  of  124/.  3«.  TdL,  which  sum  had 
been  received  by  the  captain  before,  but  had  not  been  paid 
over  or  accounted  for  to  the  underwriters  up  to  the  time  of 
the  trial. 

On  the  20th  December,  1869,  the  plaintiff  King  wrote 
to  the  plaintiff  Bnlmer  the  following  letter,  and  sent  it  by 
the  next  mail,  the  mails  from  the  Cape  being  monthly: — 

**  Cape  Town,  Cape  of  Good  Hope. 

«'  Dear  Brother,  *'  December  20th,  1859. 

*'  I  beg  to  enclose  duplicate  of  my  letter  under  date 
the  18th  ult.  per  last  mail,  and  I  now  have  to  advise,  having 
obtained  the  opinion  of  the  first  authorities  in  the  place,  as 
to  the  best  course  to  be  pursued  in  the  matter  of  the  *  William 
Willmett,*  and  which,  being  in  conformity  with  my  own, 
that  it  would  be  for  the  interest  of  all  concerned  to  abandon 
and  sell,  instead  of  repair,  I  accordingly  sold  the  ship  and 
apparel  by  public  auction  on  the  9th  instant,  the  whole 
realizing  about  280/.  gross. 

^I  then  advertized  for  a  vessel  to  carry  the  cargo  to  its 
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1868.        destination,  and  bad  three  offers,  the  lowest  I  was  anwil- 

^"^T^^      liijgly  obliged  to  reject  as  the  vessel  would  not  have  carried 

^  V.  more  than  230  loads.    I  therefore  accepted  the  second  at 

35«.  in  full,  this  vessel  being  the  Kate  Swanton,  Captain 

Carrington. 

**  The  Kate  Swanton  will  be  ready  to  receive  cargo  next 
week,  I  shall  superintend  the  loading  and  forwarding, 
which  I  have  no  doubt  will  be  completed  by  the  time  the 
next  mail  steamer  leaves ;  by  which  opportunity  I  purpose 
taking  passage  myself,  and  will  bring  all  documents  relating 
to  this  unfortunate  afiair  with  me. 

**  I  duly  advise  the  shippers  at  Moulmein  of  the  disaster 
to  my  ship,  and  the  forwarding  of  the  cai^o  in  another 
bottom. 

**  I  am  doing  all  I  can  for  the  interest  concerned. 

**  Tours,  &c., 
**  Give  the  underwriters  due  notice.       **  J.  R.  King." 

«  J.  R.  K." 
Directly  the  plaintiff  Bulmer  received  this  letter  he  wrote 
to  the  secretary  of  the  club  the  following  letter: — 
«  To  John  Smith, 
**  60,  Albert-road,  Middlesboro*,  30th  January,  1860. 
**  Respected  Sir, 
**  I  have  this  day  received  another  letter  from  Captain 
King,  dated  Cape  Town,  20th  of  December,  1850,  stating 
that  he  had  sold  the  *  William  Willmett'  by  public  auction, 
on  the  9th  of  that  month,  for  the  beneBt  of  all  concerned^ 
and  that  she  had  realized  280/.  gross,  and  that  he  bad 
•forwarded  the  cargo  in  another  ship.     If  you  wish  it  I  will 
forward  you  the  letter.     Captain  King  would  leave  on  the 
20th  of  this  month  for  England,  where  he  hopes  to  arrive 
by  the  7th  of  March,  and  he  will  bring  all  the  necessary 
documents  with  him. 

"  Respectfully,  W.  Bulmer." 
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This  letter  (of  the  30th  of  Janoaiy)  was  duly  received 
bj  the  secretary. 

The  plaintiff  Balmer»  on  his  examination,  stated,  in 
general  terms,  that  he  duly  forwarded  Captain  King's 
letters  to  the  secretary  of  the  club,  but  did  not  give  any 
specific  evidence  as  to  the  precise  time  when  he  forwarded 
the  letter  of  the  SOth  of  December,  1859.  He  also  sUted 
that  the  original  letters  of  Captain  King  fiom  the  Cape 
were  returned  to  him  by  the  secretary. 

The  secretary  resided  at  Stocton,  and  the  usual  mode  oi 
communication  between  them  was  by  post. 

The  defendants  fiiiled  to  prove,  and  abandoned  their 
plea,  and  admitted  that  the  plaintiflb  were  entitled  to  the 
verdict,  as  for  a  partial  loss,  but  contended  that  a  total  loss 
was  not  admitted  on  the  pleadings,  and  th|it  due  abandon* 
meat  and  notice  were  necessary  in  order  to  entitle  the 
plaintifls  to  recover,  as  for  a  total  loss,  and  that  such  aban* 
doDment  had  not  taken  place  or  notice  been  given. 

The  learned  Judge  ruled;  first,  that  a  total  loss  was 
admitted  on  the  record ;  and,  secondly,  that,  if  abandon- 
ment and  notice  of  abandonment  were  necessary,  there  was 
soflkient  evidence  thereof,  reserving  leave  to  the  defendant 
to  move  on  these  points ;  and  the  learned  Judge  directed 
the  verdict  to  be  entered  for  the  plaintifls,  as  for  a  total 
kns,  subject  to  be  reduced  to  a  partial  loss  on  the  points 
reserved,  the  amount  to  be  ascertained  by  reference  to  an 
average  adjuster. 

E.  Jame$t  in  last  Easter  Term  (April  18),  obtained  a  rule 
to  shew  cause  why  the  verdict  found  for  the  plaintifls,  as 
for  a  total  loss,  should  not  be  set  aside  and  a  verdict  entered 
as  for  a  partial  and  average  loss  only ;  or  why  a  new  trial 
should  not  be  had  for  misdirection,  on  the  ground  in  either 
case;  first,  that  there  was  no  evidence  of  a  total  loss  either 
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absolute  or  constructive ;  second,  that  the  defendant  was 
not  precluded  from  contending  that  the  loss  was  a  partial 
or  average  one  only ;  against  which 

Temple  and  Hindmareh  (with  whom  was  T,  E.  Chiiiy) 
shewed  cause  in  last  Trinity  Term  (a). — First,  upon  these 
pleadings  a  total  loss  is  admitted.     The  declaration  con- 
tains an  averment  that  *',the  said  ship  was  by  force  and 
violence  of  the  winds  and  waves  and  by  the  perils  of  the 
seas  damaged  beyond  3   per  cent,  and  whoUy  hst:^  the 
only  plea  is  fraudulent  concealment  of  unseaworthiness. 
The  defendant  relies  on  Gardiner  v.  Croatdale  (b\  where  it 
was  held  that  in  an  action  for  a  total  loss  the  plaintiff  might 
recover  for  a  partial  loss.     Lord  Mansfield  there  said :  **  As 
to  the  effect  o(  a  judgment  by  default.     The  defendant 
could  not  have  been  hurt  by  a  judgment  by  default.    For 
the  plaintiff  could  not  have  recovered,  even  upon  a  writ  of 
inquiry,  any  greater  damages  than  the  plaintiff  could  prove, 
to  the  jury  sworn  to  assess  them,  that  he  had  actuallj 
suffered."    But  it  does  not  appear  from  the  report  of  that 
case  in  Burrow  whether  the  policy  was  an  open  or  a  valued 
policy;  and  it  would  seem  from  the  report  in  fF.  BlachiUm€{c) 
that  it  was  an  open  policy.     This  being  the  case  of  a 
valued  policy,  falls  within  the  principle  of  the  decision  in 
Thellusion  v.  Fletcher  {d)^  that  where  a  policy  contains  a 
stipulation  that  it  shall  be  suflScient  proof  of  interest,  if 
there  is  a  judgment  by  default,  the  plaintiff,  on  a  writ  of 
inquiry,  need  only  prove  the  defendant's  subscription  to 
the  policy,  without  giving  any  evidence  of  interest.  \Bram' 
weUf  B. — If  the  allegation  of  a  total  loss  had  been  tra- 
versed, the  issue  would  have  been  distributable  and  the 

(a)  May  35.    Before  Pollock^         (h)  2  Burr.  904. 
C.  B.,  BramweO,  B.,  ChatmeU,  B^         (c)  1  W.  Black,  19B. 
and  Wilde,  B.  (d)  1  Doug.  315. 
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fdaindflp  might  have  recovered  on  proof  of  a  partial  loss : 
Patenmi  v.  Hanii  (a).]  In  an  action  on  a  policy  of  itisar- 
ance»  the  plea  of  non-assumpsit  only  operates  as  a  denial  of 
the  aobscription  to  the  alleged  policy  by  the  defendant,  but 
not  of  the  interest,  of  the  commencement  of  the  risk,  or  of 
the  alleged  compliance  with  warranties :  Plead.  Beg.  Gen. 
H.  T.  1853,  r.  6  (&).  Here  the  plea  confesses  the  matters 
alleged  in  the  declaration,  and  seeks  to  avoid  them  on  the 
groond  of  fraud.  [  WUde^  B.  —An  allegation  of  total  loss  in- 
cludes an  allegation  of  partial  loss.]  Tb^re  is  no  authority 
that,  because  a  pleading  is  divisible,  it  is  not  admitted  if  not 
traTereed.  A  judgment  by  default  in  an  action  on  a  valued 
policy  confesses  the  plaintiff's  title  to  recover,  and  the 
amount  of  the  damages  is  fixed  by  the  policy.  It  is  only 
where  a  total  loss  is  denied,  and  the  assured  has  merely 
sustained  a  partial  loss,  that  he  is  bound  to  give  evidence 
of  damage,  under  a  valued  policy ;  2  Wms.  Saund.  202, 
note.  Formerly,  when  money  was  paid  into  Court  in  an 
action  on  a  valued  policy,  the  plea  alleged  that  there  were 
no  damages  ultra,  which  was  in  effect  a  denial  of  a  total 
loss:  3  Chit.  Plead.  104,  7th  ed.  Now,  the  allegation  in 
the  plea  of  payment  into  Court  prescribed  by  the  71st 
section  of  the  Common  I^aw  Procedure  Act,  1852,  **  that 
the  said  sum  is  enough  to  satisfy  the  claim  of  the  plaintiff  in 
respect  of  the  matter  herein  pleaded  to,**  operates  as  a 
traverse  of  a  total  loss.  Moreover,  the  declaration  alleges 
that  all  things  have  happened  to  entitle  the  plaintiff  to 
recover  as  for  a  total  loss,  and  that  is  not  traversed. 

Secondly,  the  case  of  Cambridge  v.  AnderUm  (c)  is  an 
aQthori{y  that,  where  a  ship  is  so  much  injured  by  perils  of 
the  sea  as  not  to  be  repairable  without  an  expense  ex- 
ceeding her  value  when  repaired,  the  assured  may  recover 

(a)  2  B.  ft  S.  S14.  (h)  1  E.  &  B.  App.  bcxlx. 

(e)  2  B.  &  C.  691. 
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1863.       for  a  total  loss  without  giving  notice  of  abandonment.    Bat 
assamiDg  that  notice  of  abandonment  was  neoeasary,  saflS- 
clent  notice  was  in  fact  given.     On  the  18th  October,  1859, 
the  plaintiflp  wrote  to  the  ship's  hosband  describing  what 
had  happened,  and  telling  him  to  give  the  onderwriten 
notice.     On  the  18th  November,  1859,  the  master  again 
wrote  to  the  ship's  husband,  describing  the  damaged  stale 
of  the  ship,  and  stating  that  in  the  opinion  of  the  survejon 
she  could  not  go  home  with  a  partial  repair ;  but  that  she 
would  not  be  worth  the  amount  it  would  take  to  repair  her. 
Thb  letter  was  forwarded  to  the  club  as  soon  as  received. 
On  the  20th  December,  1859,  the  master  again  wrote  to  die 
ship's  husband  stating  that  it  would  be  for  the  interest  of 
all  concerned  to  abandon  and  sell,  instead  of  repair,  and 
that   he  had  accordingly  sold   the  ship,  and  he  requests 
due  notice  to  be  given  to  the  underwriters.     On  the  30tb 
January,  1860,  upon  the  receipt  of  that  letter,  the  ship's 
husband  wrote  to  the  secretary  of  the  club  informing  him 
that  the  ship  was  sold  for  the  benefit  of  all  concerned. 
There  was  also  a  notarial  act  of  abandonment.     In  order 
to  ascertain  whether  there  has  been  a  constructive  total 
loss,  it  is  necessary  to  consider  what  a  prudent  uninsured 
owner  would  have  done  with  a  vessel  in  the  same  damaged 
state.     No  prudent  uninsured  owner  would  have  repaired 
this  ship,  for,  when   repaired,  she  would  not  have  been 
worth  the  money  expended  on   her.     The  master  was, 
therefore,  justified  in  selling  her  for  the  benefit  of  the 
underwriters,  and  the  plaintiff  is  entitled  to  recover,  as 
for  a  total  loss,  the  value  stated  in  the  policy:  Irving^' 
Manning  (n). 

E.  James^  Kemplay  and  C  BtisseU,  in  support  of  the 
rule. — First,  this  action  is  brought  to  recover  unliquidated 

(a)  1  H.  L.  287. 
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damage^  and  there  is  no  admisBion  on  the  {deadings  ISG3. 
of  a  total  loesL  The  plea  on  the  record  ia  by  way 
of  confession  and  avoidance,  but  it  only  admits  a  loss 
to  the  extent  to  which  the  plaintifls  would  have  been 
bound  to  prove  it,  if  the  defendant  had  traversed  the 
allegations  of  loss  in  the  declaration.  It  is  clearly  settled 
that,  on  a  declaration  alleging  a  total  loss,  a  plainti£f 
will  succeed  upon  proving  a  partial  loss  only:  Gar- 
diner  v.  Croatdak  (a).  Therefore,  here,  a  partial  loss  to 
some  extent  by  the  perils  insured  against  is  all  that  is 
adoaitted.  The  allegation  in  the  declaration  that,  during 
the  continuance  of  the  risk,  the  ship  was  by  perils  insured 
against  ''damaged  beyond  *6L  per  cent.,"  is  sufficient 
without  alleging  that  it  was  **  wholly  lost.**  The  latter 
all^tion  is  not  traversable.  [WUde,  B. — The  defen- 
dant's argument  proceeds  on  the  assumption  that  there 
is  merely  a  progression  of  damages.  But  the  question  is, 
whether  the  declaration  does  not  involve  two  distinct 
claims.]  If  so,  this  mode  of  declaring  would  be  informal, 
but  it  has  never  been  so  regarded.  The  underwriter  con- 
tracts to  indemnify  the  assured  against  loss  from  the  perils 
insured  against,  and  the  amount  of  the  loss  goes  merely  to 
the  damages.  [Wilde,  B. — ^According  as  the  loss  is  partial 
or  total,  there  is  an  essential  distinction  in  the  mode  in 
which  the  matter  is  worked  out,  and  in  the  result,']  Still, 
the  cause  of  action  is  the  same.  In  Gardiner  v.  Croasdab  (a), 
Lord  Man^ld  expressly  says,  upon  the  question  of  total 
or  partial  loss,  *'  That  is  a  question  more  applicable  to  the 
quantity  of  the  damages,  than  to  the  ground  of  the  action. 
The  ground  of  the  action  is  the  same,  whether  the  loss  be 
partial  or  total :  both  are  perils  within  the  policy.*'  And 
the  decision  proceeded  on  that  ground.  The  present^case 
may  be  treated  as  if  judgment  had  gone  by  default.  A 
(a)  2  Burr.  904 :  S.  C.  1  W.  Black,  198. 
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1868.  judgment  by  default  admits  no  more  than  a  payment  into 
Court.  But  an  admission  by  payment  into  Court  operates 
only  to  the  extent  of  the  payment  :  Amould  on  Insarance, 
▼ol.  2,  p.  1297,  2nd  ed.  The  rule  there  laid  down  is,  that 
*'by  paying  money  into  Court,  the  defendant  admits  that 
the  plaintifi  are  entitled  to  maintain  their  actiop  on  the 
policy  to  the  amount  of  the  turn  so  paid  in  :  but  he  admits 
nothing  more.  He  does  not,  by  paying  money  into  Court, 
vary  the  construction  and  import  of  the  policy,  so  as  to 

entitle  the  plaintiff  to  recover  beyond  that  extent 

Thus  in  an  action  on  a  policy,  where  the  declaration  averred 
a  total  loss  by  capture,  payment  into  Court  of  30  per 
cent,  was  held  to  admit  that  the  loss  was  by  capture; 
but  not  to  be  an  admission  of  the  totality  of  the  los^ 
or  of  anything  being  due  in  respect  thereof  beyond  30 
per  cent,  on  the  value  in  the  policy."    In  the  case  cited, 
Rucher  v.    Pabgrave  (a),    the    policy   was  valued.     In 
JJndsay  v.  Leathley  (6),   where,   to  a  declaration  on  a 
valued  policy  for  a  total  loss  claiming  200/.,  the  defendant 
pleaded  payment  of  lOL  lOs.  into  Court,  it  was  held  no 
admission  of  a  loss  through  perils  of  the  seas  beyond  that 
amount.     The  averment  of  no  damages  ultrik,  which  the 
plea  of  payment  into  Court  formerly  contained,  canuot  be 
regarded  as  an  informal  traverse  of  a  total  loss.     Moreover, 
such  a  traverse,  if  pleaded^  would  be  vicious,  as  a  plea  to 
the  damages.     The   circumstance   that  this  is  a  valued 
policy  makes  no  difference.    The  contract,  being  essentiallj 
one    of  indemnity  against  loss,  bears  no  analogy  to  a 
contract  by  which  a  sum  certain  is  payable  in  a  given 
event,  as  in  the  case  of  a  life  policy.    If  the  insurance 
were  against  total  loss  only,  the  case  might  be  different. 
Thellusson  v.  Fletcher  (c)  is  plainly  distinguishable.    There 

(a)  1  TauDt.  419 ;  S.  C,  I  Camp.  556.  (d)  2  F.  &  F.  696. 

(e)  1  Doug.  S15. 
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die  insurance  was  upon  goods  on  board  a  foreign  ship^  1863. 
and  the  policy  was  a  wager  policy  not  illegal  within  19 
Geo.  2,  a  37.  The  contract,  therefore,  was  not  one  of  in- 
demnity. But  the  only  effect  of  a  valued  policy  is  to  fix 
the  amount  of  the  plaintiff*s  interest,  as  if  the  parties  had 
admitted  it  at  the  trial.  In  the  event  of  a  loss,  two 
elements  have  to  be  taken  into  account  in  ascertaining  the 
damages,  viz.,  the  extent  of  the  loss,  and  the  amount  of 
the  plun  tiff's  interest  in  the  loss  :  Irving  v.  Manmng  (a). 
In  the  case  of  a  valued  policy,  one  of  these  elements  is, 
in  the  absence  of  fraud,  admitted,  but  the  other  element 
remains  unascertained.  The  jury  must  in  each  case 
asBesB  the  damages. — They  also  referred  to  Amould  on 
Insorance,  vol.  1,  p.  358,  2nd  ed.;  Foley  v.  Tabor  (h\ 
Goram  v.  Sweetinff  (c) ;  Nantes  v.  Thampion  (d) ;  Cousins  v. 
Nantes  («). 

Secondly,  to  entitle  the  plaintiflfs  to  treat  the  loss  as 
total,  notice  of  abandonment  was  necessary.  There  was 
no  sach  urgent  necessity  to  sell  as  to  render  the  sale  by  the 
captain  lawful  as  against  the  insurers:  Knight  v.  Faith  {fy 
There  is  no  evidence  of  notice  of  abandonment.  The 
letters  of  the  master  only  shew  an  intention  on  his  part  to 
abandon.  But  the  owners  in  England,  instead  of  acting 
upon  these  letters  by  giving  notice,  send  them  without  com- 
ment to  the  underwriters.  A  notice  of  abandonment,  to 
bind  underwriters,  must  be  clear  and  unequivocal  :  Par^ 
^tffter  V.  Todhunter  (g)»  Lord  Elknborough  there  said,  that 
the  word  **  abandon"  should  be  used  to  render  the  aban- 
donment effectual. 

Thirdly,  if  the  circumstance  of  the  master's  letters  having 
been  transmitted  to  the  underwriters  can  be  held  to  amount 

(a)  1  H.  L.  287.  (e)  3  Tannt.  513. 

W  2  P.  &  F.  663.  (/)  16  Q.  B.  649. 

(c)  2  Wms.  Saiind.202A,  note  p.  ig)  1  Camp.  541. 
(<0  2  East,  885. 
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to  an  abaodoninent,  such  abandonment  waa  too  late.     The 

assured  is,  no  doubt,  allowed  time  to  ascertain  the  facts. 

^  «•  But,  when  once  the  facts  are  ascertained,  he  must  exercise 

Walkke.        .... 

bis  election  within  a  reasonable   time,  otherwise   it  will 

be  presumed  that  he  has  elected  not  to  abandon :  Gtnum  v. 
The  Royal  Exchange  Assurance  (a) ;  JUUcheU  ▼•  HiUe  {by 
He  ought  not  to  lie  by  and  await  a  new  turn  of  events, 
since  that  would  defeat  the  primary  object  of  the  rule,  which 
is  to  give  the  underwriter  the  earliest  opportunity  of  obtaining 
as  much  beneBt  as  pos^ble  from  any  part  of  the  property  that 
may  still  be  of  value  :  Roux  v.  Salvadar  (c).  Here  the 
master  had  ascertained  all  the  necessary  fiurts,  and  com- 
municated them  to  the  owners  in  England,  long  before 
any  mention  was  made  of  an  abandonment. 

Cur.  adv.  vult. 

Bbamwell,  B.,  now  said. — This  was  an  action  upon  a 
valued  policy.  The  declaration  contained  the  ordinary 
allegation  of  loss,  which  was  not  traversed,  the  only  plea  oa 
the  record  being  one  of  fraudulent  concealment. 

The  first  question  is,  whether  such  a  plea  admits  a  total 
loss.  We  are  of  opinion  that  it  does  not,  even  in  the  case 
of  a  valued  policy.  By  not  traversing  an  allegation  in  the 
declaration,  a  plea  admits  no  more  than  the  plaintiff  is 
bound  to  prove  where  the  allegation  is  traversed.  If  the 
allegation  of  total  loss  had  been  traversed  here,  the  plaintiff 
would  have  been  entitled  to  recover  upon  proof  of  a  partial 
loss ;  consequently,  a  partial  loss  only  is  admitted. 

The  other  question  in  the  case  is,  whether  there  was 
evidence  of  abandonment.  We  think  not.  The  assared 
appear  to  have  acted  with  fairness,  but  undoubtedly  they 
acted  in  such  a  way  as  not  to  bind  themselves  by  anj 

(a)  6  Tannt.  383.  (h)  1  T.  B.  608. 

(e)  3  B.  N.  C.  266,  286. 
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intimation  of  an  abandoQinenl,  and  we  are  of  opinion  that 
(he  onderwritetB  were  not  bound.  In  Act  tbere  was  no 
tbandonment. 

The  rule  muat  therefore  be  abaolote  to  enter  the  verdict 
as  for  a  partial  or  average  loss  onlj. 

Rule  abaolute  accordingly.    The  loss  to 
be  ascertained  bj  an  arbitrat<Mr. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


Cox  and  Others  9.  The  Lord  Mayob,  Aldermbk,  and 

Common  Coumcillobs  of  the  Citt  of  London.  '^^  4. 


T 


HIS  was  a  proceeding  in  error  upon  the  judgment  of  A  writ  of 
the  Court  of  Exchequer  for  the  plaintiff  on  demurrer  to  a  attadbment 
plea  and  replication   in  prohibition.     The  pleadings  are  Major's  Court 
fully  set  forth  in  the  report  of  the  case  in  the  Court  below:  ®£  SmSm 
1  H.  &  C.  338.  '"^u^^T* 

within  the 
city  on  the 
garnishee, 

Sir  F.  Kelly  (with  whom  was  C  Pollock)  argued  for  the  who  thereupon 

J  /•  •       •  applied  to  a 

defendants  (a). — The  first  question  is^  not  whether  the  Lord  superior  Ck>urt 

for  a  pro- 
hibition on  the 
I^Tind  of  want  of  jurisdiction,  when  it  appeared  bj  the  pleadings  that  none  of  the  parties  were 
citizens  or  resident  in  the  city,  and  neither  the  original  debt  nor  that  due  from  the  p;armahee 
accrued  within  the  city. — Heldy  in  the  Exchequer  Chamber ;  first,  that  the  garnishee  was 
ttiKtled  to  a  writ  of  prohibition  and  was  not  bound  to  appear  in  the  Lord  Mayor's  Court  and 
there  plead  the  want  of  jurisdiction,  assuming  he  could  piesA  such  a  plea. 

Secondly,  that  the  writ  onsht  to  prohibit  the  garnishment  only,  as  the  20  &  21  Vict, 
c-  clrii.  restrained  the  defendant  in  the  suit  from  objecting  to  the  jurisdiction  of  the  Lord 
Uaror's  Court,  except  by  |>lea  in  that  Court. 

Qitare :  whether  a  garnishee  in  the  Lord  Mayor's  Court  can  plead  any  other  plea  than 
"nU  habet." 

(a)  Jane  17  and  18.    Before  Wightman^  J.,  WiOianu^  J.,  Cromp' 
^,  J.,  Wilies,  J.,  and  Blackbumy  J. 
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1863,       Mayor's  Court  has  jarisdiction  where  the  caase  of  action 
has  not  arisen  within  the  citj  of  London,  and  neither  the 
plaintiff,  the  defendant,  or  the  garnishee  reside  within  it, 
bat  whether  upon  a  plaint  being  levied  in  that  Court,  the 
plaintiff  has  not  a  right  to  resort  to  the  process  of  foreign 
attachment,  unless  the  defendant  or  the  garnishee  appear 
in  Court  and  plead  the  want  of  jurisdiction.     When  that 
appears,  either  by  the  plea  of  defendant  or  the  garnishee, 
a  superior  Court  may  issue  a  prohibition,  but  not  before. 
The  proceeding  by  foreign   attachment  was  part  of  the 
Roman  law,  and  still  exists  in  France,  Scotland,  and  seTcral 
cities  in  England:  Pulling*s  Customs  of  London,  p.  188. 
Its  object  is  not  to  compel  payment  of  a  debt  but  to  enforce 
an  appearance.     The  garnishee  is  not  prejudiced,  because 
he  owes  the  money.     [  Wtghtmauy  J. — His  creditor  may  not 
call  upon  him  to  pay  so  soon.     Cromptony  J. — I  have  always 
understood  that,  if  the  want  of  jurisdiction  appears  by  affi- 
davit, a  prohibition  may  issue.]     Where  the  want  of  juris- 
diction appears  on  the  face  of  the  proceedings,  for  instance, 
where  an  inferior  Court,  having  no  jurisdiction,  entertains  a 
plaint  respecting  land,  a  prohibition  may  at  once  issue,  but 
where  the  want  of  jurisdiction  is  not  apparent  on  the  face 
of  the  proceedings,  the  superior  Court  cannot  take  Cogni- 
zance of  it  unless  it  is  raised  by  plea.     In  Bacon's  Abridg. 
«  Prohibition"  (K.),  it  is  said: — "  In  all  cases  where  inferior 
Courts  assume  a  jurisdiction,  or  hold  plea  of  a  matter  not 
arising  within  their  limits,  the  party  hath  his  remedy,  and 
may  stay  their  proceedings  by  prohibition.     But  such  prohi* 
bition  can  only  regularly  be  obtained  by  its  appearing,  on 
oath  made,  that  the  fact  did  arise  out  of  the  jurisdiction 
and  that  the  defendant  tendered  a  foreign  plea,  which  was 
refused."    In  Coke  v.  Licence {a\  "a  motion  was  made  for 
a  prohibition  to  be  directed  to  the  Sherifis'  Court  in  Bristol, 

(a)  1  Ld.  Rajm.  346. 
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npoD  soggesuoo  that  caoaes  of  actioo  ariniig  out  of  the 
juriadictioD  of  the  Sherift*  Court  ought  not  to  be  sued 
there.  And  this  motiou  was  made  on  behalf  of  the  defend*  n^^^'^  ^ 
ant  in  the  action  before  he  had  appeared,  to  staj  the  pn>-  Iohm». 
eeedii^  of  the  Court,  who  proceeded  to  attadi  his  goods 
b  the  hands  of  a  garnishee.  Sir  B.  Shower  opposed  the 
motion,  because  the  defendant  could  not  pray  a  prohibition 
upon  suggestion  of  a  matter  which  he  could  not  plead*  Now 
here  he  could  not  plead  this  before  appearance,  and  therefore 
he  ought  not  to  make  such  a  motion  before  appearance.  And 
per  HoUt  C.  J.,  A  man  shall  not  plead  to  the  jurisdiction 
until  he  appear;  but  if  the  original  cause  of  action  arose 
out  of  the  jurisdiction  of  the  Court,  the  garnishee  may 
plead  it,  and  of  that  opinion  was  Hak,  C.  J.  But  if  it 
was  debt  upon  a  rimple  contract,  it  is  attachable  where  the 
person  of  the  debtor  is:"  Bacon*s  Abridg.  ** Prohibition*" 
(K).  ^  A  prohibition  cannot  arbitrarily  issue,  nor  upon  any 
but  the  most  solid  and  substantial  grounds:*  per  JEyre,  C.  J., 
in  Home  ▼.  Earl  Camdem  (a).  Where  a  declaration  allq^ 
that  the  cause  of  action  arose  within  the  jurisdiction  of 
the  inferior  Court,  when  in  fact  it  did  not,  if  the  defend- 
ant omit  to  plead  the  want  of  jurisdiction  he  is  estopped 
from  afterwards  raising  the  objection:  Mendyhe  t.  Stini{b\ 
Lucking  ▼.  Denning  (c).  Two  Anonymous  Cases  in  Modem 
Reports  (if)  also  shew  that  the  want  of  jurisdiction  must  be 
pleaded.  In  the  latter,  **Holtf  C.  J.^  and  all  the  (^ourt  agreed 
ooanimously^  that  if  an  inferior  Court  has  jurisdiction  oTcr 
the  cause  of  action,  no  prohibition  ought  to  go  upon  a 
iuggeotion  that  the  cause  of  action  arose  out  of  the  jurisdic- 
tion, but  you  ought  to  plead  to  the  jurisdiction,  and  if  they 
refose  such  plea  then  moTC  for  a  prohibition.     And  Holi, 

(a)  2  H.  Black.  533.  (O  1 1  Mod.  70,  Case  107 ;  id. 

{h)  3  Mod.  272.  182,  Case  187. 

(c)  1  Salk.201. 
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1868,        C.  J.y  said,  there  have  been  cases  to  the  contrary,  but  the 

^^'T^"*^      law  is  not  settled  otherwise ;   and  if  a  person  plead  in 

,,   «•  chief  he  shall  never  assign  this  for  error,  if  such  inferior 

HATOft  OF  ° 

London.  Court  have  jurisdiction  of  the  thing/'  [Blaekburfh  J.— Is 
not  that  merely  another  report  of  Lucking  v.  Denning  (a)? 
fVUHanu,  J«— The  principle  of  that  decision  i%  that  the 
superior  Court  will  not  presume  that  the  inferior  Court  has 
not  done  its  duty.  Here  the  difficulty  is  that  the  mischief 
is  accomplished  before  the  time  for  pleading  to  the  jurisdic- 
tion  arises.  CromptcUj  J.— Can  it  be  a  good  custom  to  issue 
an  attachment  to  compel  an  appearance  to  an  action  over 
which  the  Court  has  no  jurisdiction  ?]  The  doctrine  laid 
down  in  Tranier  v.  Watson  {b)  has  never  been  questioned, 
that  a  prohibition  will  not  be  granted  until  the  defendant 
has  appeared.  ^BlacUum,  J. — In  Com.  Dig.  **  Courts  *' 
(P.  16),  it  is  said  that  a  ''prohibition  goes  before  the  action 
commenced.  So,  upon  an  affidavit  of  the  fact,  he  shall  have 
a  prohibition  without  pleading  to  the  jurisdiction.*'  Wilks. 
J. — In  an  Ananytnom  Case  in  Ventris's  Reports  (c),  '*  a  prohi- 
bition was  prayed  to  a  suit  for  tithes  upon  the  suggestion 
that  the  lands  out  of  which  they  were  demanded  lay  out  of 
the  parish,  and  the  bounds  of  parishes  are  triable  at  the 
common  law.  fiut  the  Conrt  denied  the  prohibition,  because 
it  did  not  appear  that  a  plea  thereof  had  been  offered  io  the 
Ecclesiastical  Court.''  fiut  there  the  Ecclesiastical  Court 
had  jurisdiction  over  the  subject-matter,  and  the  question 
was  one  of  fact,  which  might  be  tried  in  that  Court.  Lord 
Coke,  in  his  Comment  on  Articuli  Cleri  (2  Inst.  602),  says, 
that  ''prohibitions  by  law  are  to  be  granted  at  any  time;" 
and  the  distinction  is  obvious  between  cases  where  a  superior 
Court  in  its  discretion  will  at  once  award  a  prohibition,  and 
where  it  will  not  interfere  until  the  defect  of  jurisdiction 
appears  on  the  record.]   No  doubt,  there  are  cases  where  the 

(a)  1  Salk.  201.  (h)  2  Ld.  Raym.QSl. 

(c)  1  Vent.  335. 
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infnior  Court  hm  joriadicdoo  orer  the  sufagect-niatter,  but  in  1863. 
the  coune  of  the  prooeedii^  some  questioa  has  arisen,  stich 
as  the  ooostroction  of  a  statate,  which  it  is  not  competent 
for  them  to  decide;  hot  in  general  it  b  not  a  matter  of  Loin>oM. 
discretion  whether  the  aaperior  Coort  will  interfere  beibre 
plea.  [WUkSy  J. — It  would  seem  firom  the  text  books  that 
a  gamidiee  can  only  plead  '*nil  habeL*^  There  is  the 
aothority  of  Lord  JXA  in  CoAe  t.  Ztenw  (a)  that  a  garnishee 
may  plead  the  want  of  jurisdiction ;  and  in  MtuAert  t. 
Lemu{b)  it  is  laid  down  that  a  garnishee  may  plead  what- 
erer  the  defendant  might  have  pleaded.  In  the  judgment 
of  the  Coort  below  it  is  said  that  it  is  contrary  to  natural 
justice  that  the  defendant  should  have  no  notice  of  the  pro- 
ceedings ;  but  MagraA  ▼.  HarJUf  (e)  is  an  authority  that 
notice  is  not  neceasaiy;  indeed,  it  would  enable  the  defend- 
ant to  remove  his  money,  and  defeat  the  very  object  of  the 
garnishment.  The  custom  is  recognised  in  the  20  &  2 1  Vict, 
c  clrii  By  section  15,  **  no  defendant  shall  be  permitted 
to  object  to  the  jiuisdiction  of  the  Coort  in  or  by  any  pro- 
ceeding whatsoever,  except  by  plea ;"  and  it  is  not  unreason- 
able that  the  same  restriction  should  apply  to  the  garnishee. 
[Wi^kbnan^  J.,  referred  to  Andrews  t.  Gierke  (J).]  There 
the  garnishee  pleaded  that  the  debt  due  from  him  to  the 
defendant  arose  out  of  the  jurisdiction ;  and  all  that  the 
Court  decided  was  that,  admitting  the  plea  to  be  good,  it 
was  pleaded  too  late.  [Blackburn,  J. — In  fVestoby  ▼.  Day  {e) 
Lord  Campbell  said  that  the  garnishee  has  no  means  of 
contesting  the  debt,  except  by  appearing  and  putting  in  bail 
to  the  original  action.]  In  WadMworth  ▼.  The  Queen  of 
Spain  (/)  and  De  Haber  v.  The  Queen  of  Portugal  {g\  the 
want  of  jurisdiction  was  apparent  on  the  face  of  the  pro- 

{a)  1  Ld.  Bajm.  846.  («)   2  £.  &  B.  605.  620. 

(ft)  Id.  56.  (J)  17  Q.  B.  171. 

(c)  6  Scott,  627.  {g)  Id.  196. 
\d)  Garth.  25. 
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1863.  ceedings,  for  it  appeared  that  the  defeodanta,  who  were 
foreign  Sovereigns,  were  charged  with  liability  in  that  cha- 
racter. [  fVUles,  J. — The  law  on  that  subject  is  laid  down 
by  Lord  Langdale^  M.  R.,  in  The  Duke  of  Brunswick  ?* 
The  King  of  Hanover  (a).] 

Secondly,  the  custom  is  good  and  valid.  The  plaintiff  is 
only  taking  steps  to  compel  the  appearance  of  the  defendant, 
and  upon  his  appearance  being  perfected  according  to  the 
custom  the  attachment  and  proceedings  thereon  will  become 
void.  The  custom  was  certified  by  Starkie,  Recorder,  in 
the  reign  of  Edward  the  4  th  (i),  and  has  ever  since  prevailed. 
The  fact  that  the  cause  of  action  did  not  arise  within  the  city, 
does  not  render  the  proceedings  unreasonable,  or  deprive 
the  Court  of  its  right  to  issue  process  of  foreign  attachment. 
The  fact  that  the  garnishment  debt  did  not  arise  within  the 
city  does  not  prevent  the  plaintiff  finom  proceeding  to  enforce 
an  appearance.  The  Lord  Mayor's  Court,  which  is  the 
same  as  the  Court  of  Hustings,  has  existed  firom  the  time 
of  Eklward  the  Confessor :  Mere  weather  &  Stephens*  His- 
tory of  Boroughs,  p.  285 ;  4  Inst.  cap.  50.  It  must  have 
existed  before  the  Aula  Regis,  or  any  of  the  superior  Courts 
of  law.  The  privileges  and  customs  of  the  citizens  of 
London  have  been  confirmed  by  charter,  commencing  with 
the  reign  of  William  the  Conqueror.  They  are  recognised 
in  Magna  Charta,  and  are  expressly  preserved  by  the 
2  Wm.  &  M.  sess.  1,  c.  8,  s.  3.  That  Act  has,  therefore, 
confirmed  the  custom  as  certified  by  Starkie,  Recorder. 
In  1  Roll  Abridg.  *'  Customs  de  London"  (K.)  4,  this 
custom  is  stated,  without  any  qualification  as  to  the  cause 
of  action  arising,  or  the  parties  residing,  within  the  city  of 
London :  Harington  v.  Maemorris  (c)  and  Banks  v.  Sdf{i) 
are  authorities  that  those  matters  are  not  necessary  to 

(a)  6  Beav.  1.  (e)  5  Taunt.  228. 

ih)  Bower  v.CaOiiu,  Mich.  (d)  5  Taunt  234,  note. 

22£dw.  4,  pi.  11  [B]. 
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confer  juriadictioD.     The  principles  on   which  a  foreign        1868. 
attachment  proceeds  are  approved  of  in  7%«  North  WeiUm 
Railway  Company  t.  Lindsay  (a). 

Montagu  Chambers  and  Griffiths  appeared  for  the  plain - 
tiflT,  but  the  Court  stated  that  they  would  consider  whether 
it  was  necessary  to  hear  them. 

Cur,  ado.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Cbompton,  J. — The  question  argued  before  us  in  this 
case  was,  whether,  in  the  present  state  of  the  proceedings  in 
a  suit  in  the  Lord  Mayor's  Court,  a  prohibition  ought  to  go 
to  prevent  that  Court  from  proceeding  in  a  garnishment 
against  Cox  and  others,  the  plaintifis  in  prohibition.  It 
appeared  on  the  pleadings  in  prohibition  tKat  the  cause  of 
action  in  the  original  suit  in  the  Lord  Mayor's  Court,  of 
Buckmaster  v.  Farquharson^  arose  out  of  the  jurisdiction  of 
the  City  Court,  and  that  that  Court  was  proceeding  with 
the  garnishment.  It  was  not  denied  by  the  learned  counsel 
who  argued  before  us  that,  if  the  objection  were  rightly 
taken  at  what  he  alleged  to  be  the  proper  stage  and  in  the 
proper  manner,  the  City  Court  had  no  jurisdiction  to  pro- 
ceed with  the  garnishment  in  question  ;  but  it  was  said 
that  the  garnishee  could  only  have  relief  by  appearing  and 
pleading.  Many  cases  were  cited  before  us  to  shew  that 
the  Courts  have  refused  to  grant  writs  of  prohibition  on 
moUon  where  the  question  of  the  cause  of  action  being 
within  or  without  the  jurisdiction  might  be  raised  on  plea^ 
The  Courts  may  very  properly,  in  the  exercise  of  their 
legal  discretion,  refuse  a  prohibition  where  the  question, 
being  one  of  fact,  seems  proper  for  the  decision   of  the 

(a)  3  Macq.  99. 
VOL.  II. — H.  &  C.  E  E  EXCH. 
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1863.  inferior  Court,  and  where  there  is  no  reason  to  suppose 
that  they  will  come  to  a  wrong  decision,  and  exceed  their 
jurisdiction ;  though  there  are  many  authorities  to  shew  that 
prohibition  may  go  even  in  such  cases,  and  it  ought  to  go 
where  the  Court  see  sufficient  reason  to  suppose  that  the 
Court  below  is  exceeding  its  jurisdiction.  (See  the  Bishop 
of  fFinchester^s  Case,  2  Rep.  45  a,  third  resolution.) 

We  do  not  think  that  the  cases  cited  by  Sir  FUzroy 
Kelhf  ought  to  be  held  to  apply  to  a  case  where,  the  party 
haying  declared  in  prohibition,  it  appears  on  the  record 
before  us  that  the  Court  are  proceeding  with  an  attachment 
which  it  is  admitted  on  the  record  they  had  no  jurisdiction 
to  issue.  We  are  bound  to  give  the  judgment  which  the 
facts  upon  the  record  call  for,  and  when  it  ai^ars  that  the 
City  Court  has  exceeded  its  jurisdiction  in  issuing  the 
attachment  and  is  proceeding  with  it,  we  think  that  the 
only  judgment  warranted  by  the  record  is  that  the  prohi« 
bition  should  go  to  stop  such  proceeding. 

In  the  present  case  we  con  haTe  no  doubt  of  the  right 
of  the  garnishee  to  come  in  and  pray  for  a  prohibition.  It 
is  at  least  doubtful  whether  he  has  any  right  to  plead  in 
his  own  person  anything  except  **  nil  habet,**  and  his  only 
other  course  would  probably  be  to  put  in  special  bail  and 
plead  in  the  name  of  the  defendants ;  but  even  if  he  could, 
as  suggested  by  Sir  F.  Kelly,  shew  by  way  of  pleading  that 
there  was  no  jurbdiction  to  enforce  the  attachment,  still 
he  is  in  a  situation  to  say  that  the  mischief  has  been  done 
as  against  him,  and  that  the  Court  has  already  exceeded 
its  jurisdiction. 

The  whole  doctrine  relied  on  by  Sir  F.  KeUy  depends 
on  the  notion  that  the  inferior  Court  may  decide  right, 
and  may  not,  when  the  matter  is  before  them,  exceed  their 
jurisdiction,  so  that  there  may  be  no  occasion  to  interfere ; 
but  here  it  is  admitted  upon  the  record  before  us  that  the 
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City  Court  has  already  exceeded  iUjurUdictwn  in  issuing  the 
attachment,  which  is  clearly  a  gricTance  from  which  the 
garnishee  has  a  right  to  be  relieved  by  prohibition. 

We  think  it  right  to  add  that,  in  our  opinion,  the  prohibi-  Lobdov. 
tion,  if  it  be  necessary  that  a  writ  should  issue,  ought  to  be 
^unst  proceeding  with  the  garnishment,  as  we  approve  of 
the  decision  in  Manning  v.  Farquerson  (a),  where  it  was 
held  that  the  City  Court  cannot  be  stopped  by  prohibition 
fiom  trying  the  case  as  between  the  plaintiff  and  defendant 
in  the  Court  below,  if  the  defendant  chooses  to  have  it  tried 
there,  and  does  not  plead  the  want  of  jurisdiction  accord- 
ing to  the  provisions  of  the  statute  referred  to  by  Sir  F* 
Kelly, 

In  that  case,  as  appears  from  the  report  in  the  Law 
Journal,  the  application  was  to  stop  the  original  suit  in  the 
Lord  Mayor's  Court,  which  it  was  held,  for  the  reasons 
given  there,  ought  not  to  be  done ;  but  the  Judge  there 
Would  have  had  no  difficulty  in  issuing  a  writ  to  raise  the 
question  whether  there  was  jurisdiction  to  issue  the  process 
of  foreign  attachment,  which,  by  the  custom  and  according 
to  the  authorities,  it  is  now  conceded  can  only  issue  when 
the  cause  of  action  in  the  original  suit  arose  within  the 
City. 

The  judgment  of  the  Court  below  for  the  plaintifis  in 
prohibition  is  therefore,  in  our  opinion,  clearly  right,  and 

otight  to  be  affirmed. 

Judgment  affirmed. 

(a)  80  L.  J.,  Q.  B.  22,  Bail  Court. 
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IN   THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


Jftne  17.  Robins  v,  Evans  and  Others. 

The  defendant    X  HIS  was  a  proceeding  in  error  upon  the  judgment  of 

put  up  fop  1    .      .  /»  •    1 

sale  by  pubHc  the  Court  of  Exchequer  for  the  plamtitT,  on  a  special  case 

property  Stated  for  the  opinion  of  that  Court.     The  special  case  is 

^r^jticSips  *^"y  ^^  out  in  the  report  of  the  case  in  the  Court  below : 

^JZ°^  1H.&C.302. 

hold  ground 

rente  of  19/. 4*.       BoviU  (with  whom  was  Macnamara)  argued  for  the  plain- 
each,  viz., 
15/.  ground       tiff  in  error  (a)  (the  defendant  below). — First,  the  defen- 

pent  and  4/.  40.  .  . ,       .     i 

garden  rent,  dant  has  offered  to  convey  to  the  plaintiSs  the  identical 

to  76/.  169.  a  property  which  they  contracted  to  purchase,  and  which  is 

^^'  ^^^  described  as  "  four  freehold  ground  rents  of  1 9/.  4s.  each, 

dS^c^^the  ^'^^'  ^^^  ground  rent  and  4/.  4*.  garden  rent.-     The  judg- 

rf'^/i^heid  ™®°'  ®^  ^^®  Court  of  Exchequer  proceeds  on  the  assiimp- 

by  four  leases 

granted  to  W.  Reynolds  for  a  term  of  ninety-fire  years  each  (wanting  ten  days)  from  the 
29th  of  September,  1844,  with  reyersion  to  the  property  in  about  eighty  years.'*  The  plaintiff 
became  the  purchaser  and  paid  the  defendant  282/.  as  a  deposit  in  part  payment  of  the 
purchase  money.  The  vendors  in  making  out  their  title  produced  four  counterparts  of  leasee 
m>m  one  Roy  to  Reynolds.  By  each  of  these  leases,  Rov,  in  consideration  of  the  yearly 
rents  thereinafter  reserved,  demised  to  Reynolds  a  piece  of  land  with  a  messuage  thereon  for 
th«  term  of  ninety-five  years  (wanting  ten  days)  at  the  yearly  rent  of  15/. ;  and  for  the  con- 
siderations aforesaid,  and  also  in  consideration  of  the  further  rent  thereinafter  reserred  and 
of  the  covenants  of  Reynolds,  Roy  covenanted  with  Reynolds  that  it  should  be  lawful  for 
him  and  the  tenants  of  the  messuage,  at  all  times  during  the  continuance  of  the  said  term, 
to  enter  iil>on  and  use  and  eiyoy  as  a  pleasure  ground  or  garden  a  piece  of  land  particularlr 
described  jointly  with  Roy,  and  Roy  covenanted  that  he  would  at  his  own  expense  keep  in 
order  the  mrden.  There  was  also  a  covenant  by  Rejmolds  to  pay  Roy  the  yearly  rent  of  I.V-. 
and  also  uie  further  yearly  rent  of  4/.  48.  in  respect  of  the  right  of  user  of  the  garden  or 
pleasure  ground,  such  rent  to  be  payable  in  the  same  manner  as  the  rent  of  15/. — HM  in 
the  Exchequer  Chamber  (affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  rent  of 
4/.  4«.  was  a  sum  in  ^ss  payable  under  a  covenant,  and  not  a  rent  issuing  out  of  ^e  land ;  anJ 
consequently  the  plaintiff  was  entitled  to  rescind  the  contract  and  recover  hack  his  deposit :  per 
W^himanj  J.,  Crompton,  J.,  and  Blackburn,  J. — Dissentientibus  WtUianu^  J.,  and  WiRt*,  J- 

(a)   Dec.  1  and  2,  1862,  and      jnan,  J.,  WUUamt^  J.,  Crampton, 
17th  June,  1863.    Before  Wight-      J.,  WiSes,  J.,  and  BlaMwm,  J. 
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tioQ  that  the  plaintiffs  purchased  four  freehold  ground 
rents  of  19/.  4s,  each.  But  the  particulars  of  sale  contain 
a  clear  description  of  the  nature  of  the  property,  and  oon- 
Tey  a  distinct  intimation  that  it  consists  of  ground  rents 
and  garden  rents,  and  that  the  ground  rents  arise  from 
leasehold  houses  with  gardens  in  their  rear,  which  will 
remain  in  the  hands  of  the  freeholder,  and  that  one  guinea 
a  year  will  be  allowed  from  each  of  the  garden  rents  for 
keepii^  up  the  garden ;  but  the  purchaser  will  be  entitled 
to  the  reversion  of  the  property  at  the  expiration  of  the  leases. 
The  8th  condition  provides  that  the  conveyances  shall  con- 
tain a  grant  of  the  perpetual  right  of  user  of  the  gardens. 
By  the  1 0th  condition,  *Mf  any  mistake  be  made  in  the 
description  of  the  property,  or  any  error  or  mis-statement 
whatsoever  shall  appear  on  the  particulars,  such  mistake, 
error,  or  mis-statement,  shall  not  vitiate  or  annul  the  sale, 
but  compensation  shall  be  given  or  taken  as  the  case  may 
be,  to  be  settled  by  two  referees,  or  their  umpire.*'  There- 
fore, whether  the  garden  rents  are  freehold  grotmd  rents  or 
Dot,  the  plaintifis  may  obtain  a  conveyance  of  all  that  they 
bargained  for ;  and  if  there  is  any  misdescription  of  the 
property,  they  must  apply  for  compensation  in  manner 
provided  by  the  lOth  condition. 

Secondly,  the  particulars  refer  to  the  leases,  and  state 
that  the  properties  sold  are  to  be  taken  as  those  comprised 
in  the  leases,  so  that  the  plaintifis,  having  purchased  .with 
notice  of  the  leases,  must  be  presumed  to  have  known  their 
contents.  In  Hall  v.  Snnth  (a),  Sir  fT.  Grant,  M.  R.,  said 
that,  *'  if  the  party  has  notice  that  the  estate  is  in  lease,  he 
has  notice  of  everything  contained  in  the  lease."  [Bliick-- 
Intrn  J. — But  there  must  be  no  mUrepreMerUaHon.  Sug. 
^end.  and  Purch.,  p.  6, 14th  ed.]  Where  leasehold  property, 
ftbout  to  be  sold,  was  described  in  the  particulars  of  sale  as 

(a)  14  Yes.  426.  433. 
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1863.       being  held  at  a  groand  rent  of  86/.  per  annom,  and  it 
BoBim       Appeared  from  the  lease  that  the  ground  rent  was  80/.,  and 
*•  one  third  of  the  improved  yearly  rent  or  value,  and  there 

were  other  stringent  covenants  in  the  lease,  not  noticed  in 
the  particulars,  such  as  that  no  6ne  should  be  taken  for  an 
underlease  or  assignment,  except  with  the  consent  of  the 
reversioner ;  the  purchaser  was,  nevertheless^  compelled  to 
perform  his  contract :  Pope  v.  Garland  (a).     Aldersimf  B., 
there  said : — **  I  see  no  distinction  between  this  case  and 
those  where  the  landlord  sells,  and  says  that  the  property  is 
under  lease.     If  he  do  not  state  it  to  be  so,  he  does  not 
state  the  case  so  as  to  enable  the  purchaser  to  know  what 
he  is  to  purchase,  and  that  is  a  misrepresentation.     But  it 
is  clear,  and  that  is  not  denied  in  argument,  that  where 
there  are  outstanding  leases  it  is  the  duty  of  the  purchaser 
who  has  notice  of  them  to  ask  and  ascertain  what  the 
terms  are  upon  which  the  property  is  out  on  lease,  so  that 
he  may  know  precisely  the  nature  of  the  property  which 
he  purchases,  that  is,  whether  he  has  certain  rights  upon 
it,  or  whether  his  rights  are  in  any  manner  restricted" 
Paierson  v.  Long  (b)  is  also  an  authority  that  a  person 
who  contracts  to  purchase  leasehold  property  does  so  with 
notice  of  the  clauses  in  the  lease.   In  SmM,  v.  ffattM  {e), 
the  particulars  of  sale  described  the  property  to  be  sold  as 
leasehold  ground-rents  of  50/.  per  annum,  amply  secured 
on  six  dwelling  houses  producing  a  rack  rent  of  250iL  per 
annum,  let  on  lease  far  the  whole  term  at  80il  per  annum ; 
held   under  two   leases    direct  from  the  freeholder  for 
an  unexpired  term  of  twenty-six  years,   at  ground  rents 
amounting  to  32/.     The  purchaser  refused  to  complete 
because  the  ground  rent  of  50/.  was  not  amply  secured,  aod 
the  nature  of  it  was  not  sufficiently  set  out:  JEtiid(n-«&y,V.C., 

(a)  4  Y.  &  C.  394.  {h)  6  Beay.  590. 

(e)  4  Drew.  3dS. 
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lield  that,  as  the  particolan  disclosed  the  fiicts,  and  by  one 
of  the  conditions  the  purchaser  was  entitled  to  inspection  of 
the  leases,  he  was  bound  to  complete  the  purchase. 

Thirdly,  both  these  rents  of  1 5L  and  4L  4s.  are  properly 

described  as  **  freehold  ground  rents.**    The  demise  by  the 

indenture  of  the  12th  of  September,  1845,  is  in  considcnu 

tion  of  the  yearly  rents  thereinafter  reserved ;  and  by  the 

reddendum  the  yearly  rent  of  15/.  is  reserved*     Then  in 

consideration  of  the  further  rent  thereinafter  reserved,  snd 

of  the  covenants  and  agreements  thereinafter  contained,  the 

lessor  grants  to  the  lessee  and  the  occupiers  of  the  houses 

the  use  of  the  garden  during  the  term.     There  is  a  cove- 

nant  by  the  lessee  to  pay  the  said  yearly  rent  thereinbefore 

reserved,  and  also  the  further  yearly  rent  or  sum  of  4L  4«« 

on  the  days  and  in  all  respects  in  a  similar  manner  with 

the  rent  of  15/.     There  is  a  proviso  for  re-entry  if  **  the  said 

jcariy  renis^  shall  be  in  arrear,  and  a  covenant  for  quiet 

enjoyment  upon  paying  the  said  yearly  rents  and  performing 

the  covenants.     So  that  there  is  the  security  of  the  houses 

and  land  for  both  these  rents.     Where  rent  is  reserved 

opon  a  demise  of  a  corporeal  and  incorporeal  hereditament, 

the  rent  will  issue  wholly  out  of  the  corppreal  in  p<Mnt  of 

remedy,  but  in  point  of  render,   out  of  both :  Dotdntofte 

r.  Curieme  (a)  ;  Farewell  v.  Dickens&n  {b).     In  Williams  v. 

Hayward  (e)  the  plaintiff  was  assignee  of  a  person   who 

demised  to  the  defendant  certain  mines  and  minerals  for  a 

term  of  years,  reserving  a  royalty  upon  the  ore  raised  by 

defendant,  or  an  annual  sum  of  100/.  in  lieu  thereof,  if  the 

royalty  in  any  year  should  not  amount  to  that  sum,  with 

liberty  to  the  defendant  to  use  a  certain  railway :  and  it  was 

beld  that  a  rent  was  created  which  issued  out  of  the  mines 

and  minerals,  and  could  not  have  issued  out  of  the  easement 

(a)  Cio.  Jac  452.  (ft)  6  B.  &  C.  251. 

(c)  I  £.  &  £.  1040. 
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to  use  the  railway ;  therefore  the  preventing  the  defendant 
from  using  it  was  not  an  eviction  from  the  thing  demised, 
80  as  to  amount  to  an  answer  to  a  claim  for  rent.     Where 
rent  is  reserved  in  respect  of  a  demise  of  land  and  goods, 
the  rent  issues  out  of  the  land:  Newman  v.  Anderton{a). 
[Crompian,  J. — In  Moor,  201,  it  is  said:  "Where  a  man 
grants  a  manor,  and  the  grinding  of  his  mill,  for  years, 
rendering  for  the  manor  20f.,  and  for  the  grinding  10«., 
there  it- is  taken  that  the  entire  rent  is  chargeable  by 
distress  on  the  manor,  for  reason  that  distress  does  not  lie 
on  the  grinding."]     In  RouUton  v.  Clarke  (b)  there  was  a 
reservation  of  an  increased  annual  rent,  in  the  nature  of  a 
penalty,  and  it  was  held  that  it  might  be  distrained  for. 
In  Viner's  Abridg.  "  Reservation"  (O.),  pi.  5,  it  is  said : — 
"  If  land  and  the  perquisites  of  a  manor,   or  land  and 
common,  or  land  and  an  advowson,  are  demised  together, 
rendering  rent,  the  entire  rent  shall  be  issuing  out  of  the 
land,   notwithstanding  any   severance   in  the  reddendum 
itself,  or  by  any  *  viz.'    But  if  it  be  land  which  is  demised, 
and  part  of  the  rent  is  referred  to  one  part  of  the  land, 
and  the  other  part  of  the  rent  to  the  other  part  of  the  land, 
there  they  shall  be  several  rents,  because  there  is  land  which 
is  a  thing  chargeable  by  itself  for  each  rent."    That  di^ 
tinction  is  also  pointed  out  in  Gilbert  on  Rents,  p.  34.    In 
Morrice  v.  Antrobus  (c)  a  lease  of  a  rectory  was  made  to 
the  plaintiff  and  his  wife  for  twenty-one  years,  rendering 
40/.  a  year;  and  the  plaintiff  covenanted  to  pay  over  and 
above  a  couple  of  capons  yearly,  or  6j.  8d,  in  money;  and 
Hakf  C.  B.,  held  that  the  capons  were  "no  part  of  the 
rent,**  because  "the  lessee  only  covenanted  to  pay  them, 
which  covenant  of  his  will  not  bind  his  wife,  if  she  survive 
him,  and  therefore  his  covenant  will  not  amount  to  a  reser- 

(a)  2  N.  B.  224.  (b)  2  H.  Black.  5^. 

(e)  Hardr.  326. 
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▼ation.  Otherwise,  if  both  bad  covenanted,  or  if  the  lease  1868. 
had  been  made  to  the  hasband  alone  with  such  a  covenant.** 
It  is  not  necessary  that  there  should  be  a  reddendum  of  the 
Tent  A  covenant  and  agreement  that  A.  doth  let  lands 
amounts  to  a  lease,  and  a  proviso  that  B«  shall  pay  an  annual 
rent  is  a  good  reservation  of  it :  Harrington  v.  Wise  {a). 
In  RoUe's  Abridg.  "Reservation,"  (L.)  40,  it  is  said:—*'  Si 
A.  leas  terre  al  B.  per  indenture  et  les  parolls  sont,  in  con'- 
nderaHon  del  payment  del  rent  hereafter  mentioned^  il  leas, 
&c,  et  puis  en  mesme  indenture  B.  covenant  pur  luy  et  ses 
assignes  ove  A.  et  ses  assignes  a  paier  10/.  rent  al  certen 
feasts  annnalment,  &c.,  ceo  serra  un  rent,  et  nemy  un 
samme  en  grosse,  car  sur  tout  Tindenture  ceo  serra  un  re- 
servation et  nemy  un  covenant,  car  les  parolls  (en  considera- 
tion del  rent  hereafter  mefUianed)^  fait  ceo  assets  clear :  M. 
12  Ja.  B.  R.  enter  Athawe  v.  Heming  adjudge."  That  case 
is  also  cited  in  Viner's  Abridg.  "  Reservation,'*  (L.),  p.  6, 
and  «  Rent**  (P.),  p.  2,  note,  where  it  is  said :— "  Coke, 
C.  J.,  wondered  it  could  be  a  doubt  in  PL  C,  and  thought 
it  was  clearly  a  rent."  The  same  doctrine  was  laid  down 
in  Drake  v.  Mwnday  (&).  There  is,  indeed,  an  Anonymous 
Case  in  the  Modern  Reports  (c),  where  HoU,  C.  J.,  is 
reported  to  have  said: — **  A  rent  may  be  reserved  on  words 
of  covenant;  but  where  there  is  a  rent  reserved  and  a 
covenant  also  for  other  money  in  the  same  deed,  debt  will 
not  lie  for  the  latter :  as  if  I  demise  twenty  acres,  reserving 
20iL  a  year,  and  further  agree  with  him  in  the  same  deed 
that  for  as  many  acres  as  he  shall  plow  up  he  shall  give  ten 
shillings  more  for  each  per  annum ;  this  last  is  no  rent,  and 
an  action  of  debt  will  not  lie  for  it.''  But  on  12  Modem 
Reports  being  cited  in  Rex  v.  The  Mayor  and  Burgesses  of 
Lyme  Regis  (<f).  Butter,  J.,  said  it  ''is  not  a  book  of  any 

(a)  Cro.  Elix.  486.  (c)  12  Mod.  74,  Case  131. 

ih)  Cro.  Car.  207.  (d)  1  Doug.  79.  83. 
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authority."  Moreover,  the  report  of  the  Anonymous  Case 
does  not  state  the  facts,  but  a  mere  dictum  of  Holt,  C.  J., 
at  variance  with  the  decision  of  the  Court  of  Common 
Pleas  in  Rauhtan  v.  Clarke  (a) ;  and  clearly  it  is  not  law  that 
debt  will  not  lie  on  a  covenant  to  pay  money. — He  ai^ed, 
fourthly,  that  assuming  there  was  a  mistake  in  the  descrip- 
tion of  the  property,  that  did  not  annul  the  sale,  but  only 
entitled  the  plaintiff  to  compensation  in  manner  provided 
by  the  10th  condition,  which  applied  to  all  cases  except  that 
of  intentional  misrepresentation.  On  this  point  he  cited 
BarUett  v.  Salmon  {b) ;  The  Duke  of  Norfolk  v.  tForthy  (c)  ; 
Trower  v.  Newcome  (rf), 

Rochfort  Clarke^  for  the  defendant  in  error  (the  plaintiff 
below). — First,  the  annual  sum  of  41,  4s.  is  not  a  ground 
rent.  The  demise  is  not  merely  in  consideration  of  the 
yearly  rents,  but  also  of  the  covenants  and  agreements. 
The  indenture  deals  with  two  distinct  matters,  viz.,  the 
land  and  the  garden.  There  is  a  demise  of  the  land,  and 
in  respect  of  that  a  yearly  rent  of  15/.  is  reserved.  There 
is  no  demise  of  the  garden,  but  the  lessor,  **  for  the  consi- 
derations aforesaid  and  also  in  consideration  of  the  further 
rent  thereinafter  reserved,  covenants  and  agrees  that  the 
lessee  and  his  tenants  shall  have  a  right  to  use  it,  and  the 
lessee  covenants  that  he  will  pay  the  annual  rent  of  l5Lf 
and  also  the  4/.  4s.  a  year  in  respect  of  the  right  of  nser 
of  the  garden.  Where  there  is  an  express  covenant  no 
other  covenant  can  be  implied :  Aspdin  v.  Austin  (e).  The 
right  to  use  the  garden  in  common  with  others  is  a  mere 
license  out  of  which  a  rent  cannot  issue.  In  the  cases 
cited,  there  was  a  reservation  of  one  entire  rent  in  respect 

(a)  2  H.  Black.  564.  (d)  3  Merir.  704. 

ib)  6  De  Gex,  Mac.  &  G.  33.  («)  5  Q.  B.  671. 

(c)  1  Camp.  340. 
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of  a'demue  of  land  and  seTeral  other  premiaefl.  Here  the 
land  and  the  garden^  and  the  annual  sums  reaerred  in 
respect  of  them,  are  treated  as  distinct  matters.  It  may  be, 
that  it  was  advisedly  done,  in  order  that  an  eviction  from  the 
gardcQ  might  not  caoae  a  suspension  of  the  whole  19/.  a  year. 
If  the  lessor  had  covenanted  that  the  lessee  should  have 
the  exclusive  use  of  the  garden,  the  case  might  have  fallen 
within  the  authorities  cited  that  there  may  be  a  demise 
without  express  words  to  that  effect  A  grant  by  deed  to 
dig  and  search  for  minerals  does  not  smount  to  a  lease : 
Doe  d  Hanky  v.  fFood  (a).  In  Daniel  v.  Grade  (Jk)  there 
was  a  reservation  of  separate  rents  in  respect  of  a  demise  of 
aeveral  premises.  But  where  the  owner  of  mines  conveyed 
them  to  a  purchaser,  subject  to  the  payment  of  a  certain 
sum  by  twelve  yearly  instalments,  which  were  secured  by 
powcFB  of  distress  and  right  of  entry,  it  was  held  that  these 
yearly  instalments  were  not  rent :  Lord  Hatherton  v.  Brad^ 
bume  (c).  In  Doubitqfte  v.  Curteene  {d),  and  Farewell  v. 
DichenMon(e),  one  rent  was  reserved  in  respect  of  land  and 
other  things.  fFUSams  v.  Hayward  (/),  and  Newman  v, 
Anderton  (y),  shew  that  a  rent  cannot  issue  out  of  an  ease- 
ment. In  Bouldon  v.  Clarke  (A),  the  only  question  was 
whether  the  additional  sum  reserved  was  a  rent  or  a  gross 
sum  in  the  nature  of  a  penalty.  [fFiTZu,  J.  referred  to  PoU 
litt  V.  Forrest  (i).]  The  proposition  stated  in  Viner*s  Abridg. 
'*  Reservation,''  (O)  5,  and  Gilbert  on  Rents,  p.  34,  is  not 
disputed.  In  Morriee  v.  Antrobus  {k\  the  only  question  was 
whether  the  lease  was  a  good  ecclesiastical  lease.  Harrington 
V.  Wiie(J)  only  shews  that  a  covenant  to  pay  an  annual  sum  in 

(a)  2  B.  &  Aid.  724.  {g)  2  N.  R.  224. 

(()  6  Q.  B.  145.  (A)  2  H.  Black.  564. 

(c)  13  Sim.  599.  (t)  11  Q.  B.  949. 

(<0  Cro.  Jac.  452.  (A)   Hardr.  325. 

(e)  6  B.  &  C.  251.  (/)  Cro.  Eliz.  486. 
0^  1  E.  &  E.  1040. 


418  EXCHEQUER  HEPOHTS. 

respect  of  land  demised  is  a  good  reservation  of  rent.    In  the 
case  cited  in  Rolle's  Abridg.  **  Reservation^"  (L)  40,  and 
Viner^s  Abridg. "  Reservation,"  (L)  p.  6,  the  annual  sum  was 
intended  to  be  reserved  as  rent ;  for  the  words  are  **  in  con- 
sideration of  the  payment  of  the  rent  hereafter  mentioned." 
So,  in  Drake  v.  Munday  (a),  the  annual  sum  was  to  be  paid 
in  respect  of  the  enjoyment  of  the  house.     In  Coomber  v. 
Howard  (&),  there  was  a  demise  of  a  house  at  a  certain 
rent  and  a  demise  of  a  stable  at  a  further  rent.    So,  in  Tan" 
field  V.  Roger 9  (c),  there  was  a  reservation  of  one  rent  for 
the  scite  and  demesnes  of  a  manor,  and  another  rent  for  the 
manor  itself.     Though  the  demise  of  the  use  of  the  garden 
is  an  incorporeal  hereditament,  the  lessee  might  be  evicted 
from  it :    Palmer  v.  Gooden  {d)y  which  would  occasion  a 
suspension  of  the  rent.     Again,  the  lessor  might  sell  the 
garden,  and  convey  it  to  the  purchaser  separated  from  the 
houses,  in  which  case  the  entire  right  in  respect  of  it  would 
be  destroyed :   Winter  $  Case  {e).     Besides  there  is  a  right 
of  entry  upon  breach  of  any  one  of  the  covenants.     More- 
over the  covenant  to  pay  the  annual  sum  of  4/.  4«.  is  a  mere 
collateral  covenant  which  would  not  run  with  the  land; 
Spencer's  Case{f) ;  Webb  v.  Russell  {g) ;  FliglU  v.  Glossop  (*). 
— He  argued,  secondly,  that  there  was  such  a  misdescription 
as  to  annul  the  contract,  not  a  mere  mistake  for  which  com- 
.    pensation  was  to  be  awarded  in  manner  provided :    Coverley 
V.  Burrell  (t) ;  Dykes  v.  Blake  (A) ;  Dobell  v.  Hutchinson  (/); 
Ayles  V.  Cox  (m) ;  Paterson  v.  Long  (n) ;  Smith  v.  Watts {o) ; 

(a)  Cro.  Car.  207.  (h)  2  Bing.  N.  C.  125. 

(b)  }  C.  B.  440.  (i)  5  B.  &  Aid.  257. 

(c)  Cro.  Eliz.  840.  (A)  4  Bing.  N.  C.  463. 476. 

(d)  8  M.  &  W.  890.  (/)  3  A.  &  £.  356. 

(e)  3  Dyer,  3085.  (m)  16  Beav.  23. 
(/)5Rep.  29.  (n)  6  Beav  590. 
(g)  3  T.  R.  393.  (o)  4  Drew.  338. 
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Pope  ^.Garland  {a)  \  HaU^.SmUh{b)\  Jane$y.Edney(c)i  1868. 

Sagden's  Vend  &  Purch.,  p.  7, 14th  ed.    Upon  the  point  as  ^l^ 

to  constructive  notice  of  the  contents  of  the  lease,  he  was  „  *• 
Stopped  by  the  Court 

Magnamara  replied. — He  cited  Gale  on  Easements, 
p.  73,  3rd  ed. ;  .  Balfy  v.  JFells  {d) ;  Gilbert  on  Rents, 
p.  188.  Cur.  adv.  vulL 

In  the  ensuing  Michaelmas  Vacation  (Dec.  2),  the  fol- 
lowing judgment  of  Crompton,  J.,  in  which  Wiohtman,  J., 
concurred,  was  read  by 

Blackburn,  J. — I  think  that  the  real  meaning  of  the 
particulars  and  conditions  of  sale  is  that  the  rent  of  19/.  4«., 
consisting  of  the  15/.  and  the  4/.  4<.  garden  rent,  are  to  be 
secured  by  way  of  rent  on  the  respective  freehold  residences, 
the  reversion  to  which  is  also  to  be  conveyed  to  the  pur- 
chasers ;  and  the  question  seems  to  me  to  be  whether,  on 
the  true  construction  of  the  leases,  what  is  called  the  garden 
rent  of  4/.  4s.  is  really  secured  by  way  of  rent  on  the  resi- 
dences^ in  other  words  whether  the  garden  rent  is  really  so 
secured  as  to  be  issuing  out  of  the  freehold  residences,  the 
reversion  to  which  is  to  vest  in  the  purchasers  at  the  termi- 
nation of  the  leases. 

We  were  much  pressed  during  the  argument  with  the 
doctrine  established  by  the  class  of  cases  which  shew  that 
where  a  rent  is  clearly  reserved  quS  rent,  one  part  being  in ' 
respect  of  the  enjoyment  of  land  and  the  other  part  in 
respect  of  some  incorporeal  hereditaments  out  of  which 
rent  could  not  issue,  the  whole  rent  is  taken  to  issue  out  of 

(a)  4  Y.  &  C.  394.  (e)  3  Camp.  285. 

Ih)  14  Yes.  426.  (d)  Wilmot's  Notes,  341. 
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1863.  the  corporeal  hereditaments.  And  we  were  also  referred  to 
several  expressions  in  the  leases  which  were  said  to  shew 
the  intention  of  the  parties  to  be  that  the  garden  rent  or 
sum  was  to  be  rent  and  must  therefore  issue  out  of  the 
residences,  the  only  corporeal  hereditaments  out  of  which 
rent,  properly  so  called,  could  issue. 

It  was  said  in  respect  of  this  view  that  the  lease  was 
expressed  to  be  made  in  consideration,  inter  alia,  ''of  the 
rents,"  in  the  plural,  ''thereby  reserved,"  that  the  garden 
rent  was  "  to  be  paid  in  the  same  manner  and  at  the  same 
time  as  the  other,"  and  that  "  a  right  of  re-entry  was  re- 
served," inter  alia,  "  on  the  non-payment  of  the  rents." 

Upon  the  construction  of  the  deed,  and  in  this  case,  as 
in  all  others,  we  must  decide  according  to  the  real  intention 
of  the  parties  as  expressed  upon  the  whole  of  the  deed,  I 
have  not  been  able  to  satisfy  myself  that  this  deed  can  be 
construed  as  meaning  that  the  garden  rent  was  to  be  an 
additional  rent  to  arise  out  of  the  residences. 

Looking  to  the  reddendum,  the  most  important  part  of 
the  deed  for  this  purpose,  I  find  that  the  rent  to  be  re- 
served, "  therefore,"  that  is,  for  the  demise  of  the  residence, 
is  15/.,  clearly  a  rent  reserved  in  respect  of  the  enjoyment 
and  issuing  out  of  the  residence.  Then  there  is  a  marked 
difference  in  the  covenant  as  to  what  is  to  be  paid  for  the 
enjoyment  of  the  easement  in  the  garden.  That  is  done 
by  a  covenant  in  a  subsequent  part  of  the  deed,  whereby, 
after  covenanting  to  pay  the  real  rent,  there  is  a  further 
covenant  to  pay  a  further  rent  or  sum  for  and  in  respect  of 
the  easement.  Here,  then,  we  have  a  marked  distinction 
between  the  reservation  of  what  really  is  a  rent  and  a 
covenant  to  pay  a  sum  in  respect  of  an  easement. 

The  lease  speaks  of  this  latter  sum  as  a  rent  or  suntt 
clearly  as  it  seems  to  me  pointing  out  the  very  distinction 
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between  a  real  rent  and  a  payment  for  an  easement.  It  1863. 
sajs,  in  effect,  there  is  a  further  annual  amount  to  be  paid 
for  the  easement,  but  as  that  is  for  an  incorporeal  heredita- 
ment, and  is  not  to  issue  out  of  the  land,  we  are  not  sure 
whether  we  can  properly  call  it  a  rent.  If  intended  to  be 
a  part  of  one  entire  rent  to  issue  out  of  the  residence  and 
to  be  increased  because  of  the  advantage  of  the  easement, 
why  should  the  terms  be  varied  by  introducing  the  words  ^ 
orntmf 

It  seems  to  me  that  the  parties  contemplated  what  may 
be  popularly  called,  though  incorrectly^  a  rent  out  of  and 
in  respect  of  the  easement.  Just  as  a  payment  for  a  mere 
right  of  way  might  be  incorrectly  called  a  rent.  They  say, 
in  effect,  that  they  are  not  sure  if  it  be  a  rent.  To  bring 
the  case  within  the  doctrine  insisted  on  by  the  defendant 
the  whole  19/.  4s.  ought  to  be  really  one  rent  plainly 
reserved,  though  the  particulars  of  the  rent  reserved  may 
be  distributed  into  so  much  for  the  land  and  so  much  for 
the  easement  or  other  advantages  which  are  to  increase 
the  rent  of  the  land,  out  of  which  only  it  can  issue.  It  is 
true,  as  niged  in  argument,  that  a  rent  may  be  reserved 
where  there  is  no  reddendum  by  words  of  covenant,  but 
DO  case  was  brought  before  us  where  the  reddendum  was 
clearly  confined  to  the  one  rent  and  there  was  a  covenant 
afterwards  for  the  payment  of  another  annual  sum  in 
respect  of  an  easement 

This  marked  distinction  between  the  reddendum  and 
the  covenant  to  pay  the  rent  or  sum  seems  to  me  to  make 
it  very  difficult  to  hold  that  the  two  sums  were  one  rent 
reserved  out  of  the  residences,  and  I  think  outweighs  the 
effect  of  the  expressions  in  the  lease  relied  on  by  the 
defendant  It  seems  to  me,  therefore,  that  there  was  no 
rent  of  19L  4«.  reserved  out  of  the  residences;  and  the 
thing  sold  was^  in  my  opinion,  a  different  thing,  and  of  a 

VOL.  n.— H.  &  C.  F  F  EXCH. 
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1868.       different  nature  from  that  contracted  to  be  sold.    It  was 
^"""^      towards  the  end  of  the  argument  scarcely  denied  by  the 
«*•  counsel  for  the  appellants  that  the  agreement  that  errors  in 

description  should  not  vitiate  the  contract,  but  be  matter 
for  compensation^  does  not  extend  so  far  as  to  bind  the 
purchaser  to  take  a  thing  of  a  different  kind  and  different 
nature  from  that  which  he  contracted  to  purchase.  I 
think,  therefore,  that  the  vendor  was  not  able  to  cany  out 
his  contract,  and  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

My  brother  Wightman,  as  I  have  mentioned,  concurs 
in  this  judgment. 

For  myself  I  wish  to  add,  that  having  had   the   ad- 
vantage of  reading  and  considering  both  this  judgment 
and    that  of   my  brother   WilkSi  I  have   come    to  the 
conclusion  that  the  judgment  below  ought  to  be  affirmed. 
I  agree  with,  I  believe,  all  the  Judges  of  this  Court 
that   the  conditions  of  sale  cure  errors  of  description, 
&c.,  but  do  not  extend  so  far  as  to  entitle  the  vendor  to 
require  the  purchaser  to  take  something  of  a  different 
nature  from  that  for  which  he  baigained,  and,  consequently, 
that  if  this  annual  sum  of  4/.  4x.  is  a  rent  issuing  out  of  the 
premises,  the   purchaser  is  bound  under  this  contract  to 
take  it,  though  it  may  not  be  in  all  respects  a  freehold  rent 
such  as  is  described;  but,  on  the  other  hand,  that  if  this 
4/.  4«.  is  a  sum  in  gross  only,  secured  by  personal  covenantSy 
the  purchaser  is  not  bound  to  take  it,  and,  consequently, 
that  the  only  question  is,  whether  this  sum  is  a  rent  issuing 
out  of  the  premises  or  not 

And  I  agree,  I  believe,  with  all  the  other  Judges  of  this 
Court,  that  this  question  depends  on  the  intention  of  tbe 
parties  to  the  deed,  as  appearing  on  the  face  of  the  deed, 
construed  according  to  the  legal  rules  of  construction. 

I  need  not  repeat  the  reasons  which  my  brother  Cramp^ 
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has  gtren  toot  thinking  that  the  tnie  coostniction  of  the  in-       1S68. 
Btrament  is  not  to  create  a  rent;  I  am  far  from  thinking  it 
a  dear  caae,  or  that  the  reasons  pven  by  my  brother  1f^Be$ 
are  not  Yerj  forcible;  but,  on  the  whole,  I  think  the  reasons 
giten  by  my  brother  Cramptam  are  more  convincing. 
I  therefore  think  that  the  judgment  should  be  aflkmed. 

WiLUBB,  J. — ^It  is  right  to  preface  this  judgment  by  say- 
ing that,  although  my  brother  fFSUams  and  myself  take  a 
diflferent  yiew  of  the  construction  of  the  lease  of  1845  from 
that  whidi  was  entertained  in  the  Exchequer,  and  has  just 
been  expressed  by  the  majori^  of  the  Judges  in  this  Court, 
there  is  no  diflerence  of  opinion  as  to  the  principles  of  law 
appEcable  to  this  case,  but  only  as  to  their  application. 

The  question  is  whether  the  vendor  had  a  good  title  to 
what  be  sold.     We  are  of  opinion  that  he  had. 

The  snbject-matter  of  the  sale  was  described  as  ''  four 
freehold  ground  rents  of  19/.  4s.  each,  viz.,  16L  ground 
rent  and  4£  4«.  garden  rent,"  arising  from  four  houses  held 
by  four  leases  granted  to  Reynolds  for  ninety-five  years 
each  (wanting  ten  days),  from  the  29th  September,  1844, 
'*  with  reversion  to  the  property  in  about  eighty  yearB."* 

The  eighth  condition  completed  the  description  of  the 
property,  for  it  provided  that  the  conveyance  to  the  pur- 
chaser shall  contain  a  grant  of  a  perpetual  right  of  user 
of  the  garden  then  enjoyed  by  the  tenants  of  the  houses, 
as  appurtenant  to  each  house,  and  that  the  purchaser  may 
in  return  grant  a  perpetual  rent  charge  of  one  guinea  a  year 
issQing  out  of  each  house,  with  the  usual  powers  of  distress 
and  entry. 

Thus  it  was  plainly  announced  to  the  purchaser  that 
what  he  was  buying  was  a  freehold  reversion  expectant 
upon  the  leases  of  the  four  houses,  in  respect  of  which 
there  was  reserved  a  rent  or  rents  of  19/.  4^.  each,  made 

F  F  2 
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1863.  up  of  15/.  a  year  reserved  out  of  the  house  in  respect  of 
the  use  of  the  house,  and  4/.  4s,  a  year  reserved  out  of  the 
house  in  respect  of  the  additional  value  given  to  it  by 
having  annexed  thereto  the  right  to  use  the  gardens  in  the 
same  way  as  other  gardens  in  the  squares  of  London  are 
ordinarily  used. 

Now  the  vendor  had  power  to  convey  all  these  advantages 
to  the  purchaser  if^  in  point  of  law,  the  4/.  4s.  was  rent 
issuing  out  of  the  house;  for  had  the  conveyance  been 
made  the  purchaser  would  have  acquired  the  reversion  in 
fee  simple  in  the  four  houses  with  the  rents  thereto  annexed 
during  the  term,  and  at  its  expiration  he  would  by  the  con- 
veyance  have  had  the  fee  simple  in  possession ;  and  by  the 
grant  provided  for  by  the  eighth  condition,  the  perpetual 
right  to  use  this  garden  by  himself  and  his  heirs  or  their 
tenants. 

Whether  this  grant  and  that  in  the  lease  are  to  be  con- 
sidered as  creating  an  easement  at  common  law  appurtenant 
to  the  house,  it  is  not  necessary  to  consider.  It  is  enough 
to  observe  that  this  use  of  the  garden  was  secured,  as  it 
could  by  law  be ;  that  no  objection  was  raised,  probably 
none  could  have  been  raised,  as  to  the  effect  of  such  a 
grant ;  and  that  this  benefit,  whatever  be  its  legal  character, 
was  necessary  for  the  comfort  of  the  house. 

On  the  part  of  the  defendant  in  error,  it  is  contended 
that  the  sum  of  41,  4s.  is  a  mere  sum  in  gross  secured  by 
the  personal  covenant  of  the  lessee,  and  which  he  and  his 
representatives  only  are  liable  to  pay  to  the  lessor  and  hb 
personal  representatives  only  during  the  term. 

And  the  defendant  in  error  relies  upon  the  terms  of  the 
lease  by  which  he  alleges  that  that  sum  is  only  covenanted 
to  be  paid  as  a  sum  in  gross,  and  not  reserved  as  rent  for 
the  houses. 
;.    On  the  other  hand  the  plaintiff  in  error,  admitting  that 
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ihe  qoestion  must  turn  upon  the  words  of  the  lease,  insists^  1863. 
that  it  may  and  ought  to  be  construed  in  accordance  with 
what  his  counsel  contended  to  be  the  manifest  intention  of 
the  parties,  and  the  nature  of  the  transaction  itself  as  re- 
serving the  4L  4s.  for  rent  of  the  principal  subject-matter, 
viz.  the  houses,  in  consideration  of  the  additional  value  given 
to  it  by  the  annexation  ef  the  right  to  use  this  garden. 

And  we  are  of  opinion  that  such  appears  from  the  lease 
itself  to  have  been  the  intention  of  the  parties,  and  that, 
following  the  guidance  of  the  Court  of  Common  Pleas  in 
the  leading  case  of  Itoe  v.  TVanmerr  (a),  we  ought  to  con- 
strue the  words  in  such  a  manner  as  to  give  effect  to  the 
intention  of  the  parties  as  it  appears  upon  the  instrument, 
even  though  the  words  used  are  not  strictly  technical. 

There  are  to  our  minds  many  indications  of  such  an  in- 
tention both  in  this  transaction  itself  and  in  the  language 
of  the  lease,  and  no  clear  indication  to  the  contrary.  It 
was  intended  by  the  parties  to  make  and  take  a  lease  which 
should  be  assignable  with  all  the  benefits  conferred  by  the 
lease,  including  the  right  to  use  the  garden,  and  the  rever- 
sion of  which  should  in  like  manner  be  assignable  with  its 
advantages.  All  convenience,  and  therefore  the  probable 
intent  of  the  parties,  requires  that  this  should  be  upheld 
80  far  as  the  law  will  allow.  And  it  may  be  upheld  if 
the  4L  4s.  be  a  garden  rent,  but  not  if  it  be  a  sum  in  gross. 
If  it  be  not  a  rent  this  absurdity  may  follow,  that  the 
assignee  of  the  houses  will  enjoy  the  garden,  and  the  lessee 
who  has  parted  with  the  houses  and  garden  will  have  to 
pay  the  original  lessor  who  may  have  parted  with  the  re- 
version. 

Now,  the  character  of  the  transaction  and  the  general 
intent  of  the  parties  being  thus  clear,  let  us  refer  to  the 

(a)  Willcs,  682. 


436  EXCHBQUBB  BEFORTS. 

18Gd.       leBae  in  order  to  see  whether  the  words  compel  U8  to  defeat 
that  inteotioD}  or  enable  us  to  give  efiect  to  it. 

The  lease  recites  that  it  is  made  in  consideration  of, 
amongst  other  things,  **the  yearly  rents  hereinafter  re- 
serred/'  Here  rents  are  spoken  of  in  the  plural,  and 
although  we  agree  that  no  words  can  make  a  rent  of  what  is 
not  in  its  nature  a  rent,  yet,  when  the  qnesdon  is  whether 
a  payment  is  to  be  considered  as  intended  to  be  a  rent  or 
not,  its  being  called  so  by  the  parties  interested,  ought  to  be 
considered  as  proof  of  their  intention. 

The  reddendum  is,  **  yielding  and  paying  therefi>re  the 
yearly  rent  of  15/."  This  does  not  exclude  a  reservation  of 
further  rent 

Accordingly,  it  is  further  witness^  that  **  for  the  con- 
siderations aforesaid,"  that  is,  m  amsideratian  of  taking  the 
lease  of  the  house,  and  in  consideration  of  the  <*  further  rent,** 
the  landlord  covenants  that  the  lessee  and  his  assigns  shall 
have  the  use  of  the  garden,  which  could  only  be  used  by 
the  occupiers  of  the  house  and  is  but  an  accessary  to  it, 
the  principal  subject-matter  of  the  demise. 

Then  follows  the  covenant  by  the  lessee  to  pay  the  \5L  • 
year,  **  and  also  the  further  yearly  rent  or  sum  of  4A  4«.,  for, 
and  in  respect  of,  the  right  of  user  hereinbefore  granted  of  the 
said  garden  or  pleasure  ground,  such  last  mentioned  rent 
to  be  payable  on  the  days,  and  in  all  respects  in  a  simi- 
lar manner  with  the  rent  of  \5L  per  annum  hereinbefore 
reserved  and  made  payable.**  This  language  is  not  merely 
to  the  effect,  but  to  my  apprehension  expresses^  that  the 
4/t  As.  a  year  is  reserved  and  made  payable  as  the  \Sl  a 
year  is,  with  a  statement  annexed  that  it  is  payable  not 
out  of  the  incorporeal  hereditament  from  which  it  could  not 
issue,  but  out  of  the  houses  from  which  it  could  issue;  and 
that  in  consideration  of  the  value  of  the  houses^  without 
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which  the  use  of  the  garden  could  not  be  had,  being 
increased  by  the  uae  of  the  garden. 

This  is  again  apparent  in  the  terms  of  the  proviso  for 
re-entry  for  the  hindlord  and  the  assignee  of  the  reversion, 
which  applies  to  both  the  payment  of  the  15/.  and  the 
payment  of  the  4/.  As.,  and  ivhich  could  not  be  exercised  by 
the  assignee  of  the  revereion,  unless  the  4L  4s.  were  con- 
sidered to  be  reserved  as  a  rent 

Therefore,  inasmuch  as  the  parties  have  themselves  called 
the  payment  a  rent,  and  it  is  capable  of  being  so,  and  the 
intention  expressed  upon  the  lease  can  be  given  effect  to 
by  so  holding  it,  and  will  be  defeated  by  not  doing  so ;  we 
construe  it  to  be  a  rent,  and  we  hold  that  the  vendor  had  a 
good  tide  to  what  he  contracted  to  selL 

As  for  the  cases  cited  in  which  certain  collateral  pay- 
ments have  been  held  not  to  be  rents,  they  are  inapplicable 
to  the  case  of  a  covenant  to  pay  an  additional  sum  as jrent 
for  the  principal  subject  of  demise  in  respect  of  some  benefit 
to  be  enjoyed  with  the  house  as  an  accessary  thereta 

It  may  be  added,  that  the  question  whether  a  demise  by 
the  lessor  and  a  covenant  by  the  lessee  to  pay  a  yearly  sum 
without  any  formal  reservation  constitute  a  rent,  was 
decided  in  the  affirmative  by  Lord  Coke  in  Jtto  v.  ifem- 
ming  (a). 

In  our  opinion  the  judgment  of  the  Court  of  Exchequer 
ought  to  be  reversed  and  judgment  given  for  the  defendant. 
But  as  the  majority  of  the  Court  are  of  a  different  opinion, 
the  judgment  is  affirmed. 

Judgment  affirmed. 

(a)  2  Bolst.  281. 
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MEMORANDA. 

In  this  Vacation  (29th  July)  Sir  Cresswell  CressweU,  Knt., 
the  first  Judge  Ordinary  of  the  Probate  and  Divorce  Courts 
(formerly  one  of  the  Judges  of  the  Court  of  Common  Pleas), 
died  at  his  residence.  Prince's  Gate,  Enightsbridge. 

He  was  succeeded  by  Sir  James  Plahted  fVilde,  one  of 
the  Barons  of  the  Court  of  Exchequer. 

Mr.  Serjeant  Piffott  was  appointed  one  of  the  Barons  of 
the  Court  of  Exchequer  in  the  place  of  Sir  James  PUtisted 
Wilde. 

Sir  William  AthertoUy  her  Majesty's  Attorney  General, 
resigned  bis  office  in  consequence  of  continued  indisposi- 
tion,  and  died  on  the  22nd  January,  1864. 

Sir S(nindellPalmer,Knt,f  her  Majesty's  Solicitor  General, 
succeeded  to  the  office  of  Attorney  General,  and  Bcbert 
Porrett  Colliery  Esq.,  one  of  her  Majesty's  Counsel,  was 
appointed  her  Majesty's  Solicitor  General^  and  afterwards 
received  the  honour  of  Knighthood. 

In  the  course  of  this  Vacation,  William  Henry  Cooke,  Esq., 
of  the  Inner  Temple;  John  Gray,  Esq.',  of  the  Middle 
Temple ;  John  Joseph  Powell,  Esq.,  of  the  Middle  Temple, 
and  George  Loch,  Esq.,  of  the  Middle  Temple,  were 
appointed  ber  Majesty's  Counsel 
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MICHAELMAS  TERM,  27  VICT, 
REGUL^   GENERALES  (a). 

COURT  OF  EXCHEQUER. 

BXTXirUB    SIDE. 

In  pnrsatnce  of  the  proTbions  oontained  in  the  26tli  section  of  the 
32  &  23  Fict.  c  21 ,  intituled  *'  An  Act  to  regolate  the  office  of  Queen's 
Remembrancer,  and  to  amend  the  Practice  and  Procedure  on  the 
Rerenne  Side  of  the  Court  of  Exchequer,'  it  is  ordered,  that  the 
following  proTtsions  of  the  Common  Law  Procedure  Act,  1854,  be 
extended,  applied,  and  adapted  to  the  Revenue  Side  of  the  Court  of 
Exchequer;  and  also,  that  the  following  rules  as  to  giving  bail  in 
cases  of  appeal  shall  be  in  force  on  the  Revenue  Side  of  the  Court  of 
Exchequer : — 

1.  In  all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a  point 
reserved  at  the  trial,  if  the  rule  to  shew  cause  be  refused  or  granted 
and  then  discharged  or  made  absolute,  the  party  decided  against  may 
appeal. 

2.  In  all  cases  of  motions  for  a  new  trial  upon  the  ground  that  the 
Jadge  has  not  ruled  according  to  law,  if  the  rule  to  shew  cause  be 
refused,  or,  if  granted,  be  then  discharged  or  made  absolute,  the  party 
decided  against  may  appeal,  provided  any  one  of  the  Judges  dissent 
^m  the  rule  being  refused  or  when  granted  being  discharged  or  made 
absolute,  as  the  case  may  be,  or  provided  the  Court,  in  its  discretion, 
think  fit  that  an  appeal  should  be  allowed;  provided  that  where  the 
application  for  a  new  trial  is  upon  matter  of  discretion  only,  as  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence,  or  other- 
wise, no  such  appeal  shall  be  allowed. 

3.  The  Court  of  Error,  the  Exchequer  Chamber,  and  the  House  of 
Iwords  shall  be  Courts  of  Appeal  for  this  purpose. 

4.  No  appeal  shall  be  allowed  unless  notice  thereof  be  given  in 
writing  to  the  opposite  party  or  his  attorney,  and  to  the  Queen*s 
^membrancer,  within  four  days  afler  the  decision  complained  of,  or 
s>ich  farther  time  as  may  be  allowed  by  the  Court  or  a  Judge. 

(a)  See  The  Attorney  General  v.  Silleni,posi,  p.  581. 
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1868.  ^*  ^^®  ftppeal  hereinbefore  mentioDed  shall  be  upon  a  caae  to  be 

^->■v^.l^/       stated  by  the  parties  (and  in  case  of  difference  to  be  settled  by  the 

Rbouijb        Court  or  a  Judge  of  the  Court  appealed  from),  in  which  ca«e  shall  be  set 

Ghh B&ALis.     fQr(}^  gQ  much  of  the  pleadings,  evidence,  and  the  ruling  or  judgment 

objected  to,  as  may  be  necessary  to  raise  the  question  for  the  decision 

of  the  Court  of  Appeal. 

6.  When  the  appeal  is  from  the  refusal  of  the  Court  below  to  grant 
a  rule  to  shew  cause,  and  the  Court  of  Appeal  grant  such  role,  such 
rule  shall  be  argued  and  disposed  of  in  the  Court  of  Appeal. 

7.  The  Court  of  Appeal  shall  give  such  judgment  as  ought  to  have 
been  given  m  the  Court  below ;  and  all  such  further  proceedings  may 
be  taken  thereupon  as  if  the  judgment  had  been  given  by  the  Court 
in  which  the  record  originated. 

8.  The  Court  of  Appeal  shall  have  power  to  adjudge  payment  o£ 
costs,  and  to  order  restitution,  and  they  shall  have  the  same  powers  as 
the  Court  of  Error  in  respect  of  awarding  process,  and  otherwise. 

9.  Upon  an  award  of  a  trial  de  novo,  by  the  Court,  or  by  the  Court 
of  Error,  upon  matter  appearing  upon  the  record,  error  may  at  once 
be  brought ;  and,  if  the  judgment  in  such  or  any  other  case  be  affirmed 
in  error,  it  shall  be  lawful  for  the  Court  of  Error  to  adjudge  costs  to 
the  defendant  in  error. 

10.  When  a  new  trial  is  granted  on  the  ground  that  the  ver^ct  was 
against  evidence,  the  costs  of  the  first  trial  shall  abide  the  event, 
unless  the  Court  shall  otherwise  order. 

11.  Upon  motions  founded  upon  affidavits,  it  shall  be  lawful  for 
either  party,  with  leave  of  the  Court,  or  a  Judge,  to  make  affidavits} 
in  answer  to  the  affidavits  of  the  opposite  party,  upon  any  new  matter 
arising  out  of  such  affidavits,  subject  to  all  such  rules  as  shall  hereafter 
be  made  respecting  such  affidavits. 

12.  Notice  of  appeal  shall  be  a  stay  of  execution,  provided,  that 
within  eight  days  after  the  decision  complained  of,  or  before  execntioD 
delivered  to  the  sheriff,  bail  to  pay  the  sum  recovered,  and  costs,  or  to 
pay  costs  when  adjudged,  be  given  in  like  manner  and  to  the  same 
amount  as  bail  in  error  is  required  to  be  given  under  the  rules  of  this 
Court  made  on  the  22nd  day  of  June,  1860,  or  as  near  thereto  as  may 
be  applicable ;  provided  that  such  bail  shall  not  be  necessary  to  stay 
execution  in  cases  where  the  appellant  is  the  Crown,  the  Attorney 
General  on  behalf  of  the  Crown,  or  the  Prince  of  Wales,  or  the  Duke 
of  Cornwall,  for  the  time  being. 

The  foregoing  Rules  shall  come  into  operation  and  take  effect  forth- 
with, and  apply  to  every  cause,  matter,  and  proceeding  now  pending. 

Fred.  Foixocx. 
G.  Bbamwell. 
Dated  the  4th  day  of  W.  F.  CuAimxix. 

November,  a.d.  1863.  G.  Piqott. 
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Thx  Attobnet  Gbmsbal  v.  Sillbm  and  Others.  Nov.  17, 18, 

19,  20,  21,  23. 

INFORMATION  bj  the  Attorney  General,  that  on  the  The  bunding, 
5th  of  Aprils  1863,  an  officer  of  the  Customs,  then  by  law  of »  contra^ 
empowered  so  to  do,  did  seize  and  arrest  as  forfeited  a  to lelland  ^ 
certain  ship  or  yessel  called  the  « Alexandra,"  together  with  b2%^* 
tbc  famiture,  tackle  and  apparel  belonging  to  and  on  board  ^^;^^^ 
the  said  ship  or  yessel.  amuble  for 

•  ^  war,  but 

Fiist  count. — ^For  that  certain  persons,  to  wit,  William  unumed,  and 
Cowley  Miller,  Thomas  Miller,  Charles  Kuhn  Friolean,  tanSiiJS!; 

or  fitted  out 
withanTthing 
which  enables  her  to  emise  or  commit  hoetilities,  or  do  any  warlike  act  whaterer,  is  not  a 
TioUdon  of  the  Foreign  Enlistment  Act,  59  Geo.  3,  c.  69. 

The  eqnipment  forbidden  by  the  statute  is  an  equipment  of  such  a  waiHke  character  as 
eosblfls  the  ship  on  leaTing  a  port  in  this  kingdom  to  emise  or  commit  hostilities :  Per 
Pdloek,  C.  B^  and  Bramwdl,  B. 

If  the  chancter  of  the  eonipment  is  donbtftd,  it  may  be  explained  by  evidence  of  the 
intent  of  the  parties :  Per  VhanneU,  B. 

The  Act  indndee  a  case  where  the  equipment  is  snch  that  although  the  ship  when  it  leaves 
a  port  in  this  kingdom  is  not  in  a  condition  at  once  to  commit  hostilities,  is  yet  capable  of 
being  used  for  war,  and  l^e  intent  is  clear  that  it  is  to  be  used  for  war :  Per  Channell,  B. 

Any  act  of  equipping,  furnishing,  or  fitting  out-,  done  to  the  hull  or  vessel,  of  whatever 
natoie  or  character  tSat  act  may  be,  if  done  with  the  prohibited  intent,  is  within  the 
langna«,  and  also  within  the  spirit  of  the  statute :  Per  Piffoit,  B. 

On  the  trial  of  an  information  respecting  the  seizure  of  a  vessel  in  a  port  at  Lirerpool  for 
an  alleged  violation  of  the  Foreign  Enlistment  Act,  by  equipping  her  for  the  service  of  a 
beUj^rent  state. 

Wd:  Per  Bramnodl,  B.,  that  a  rif^t  direction  would  be,  that  if  the  juiy  were  satisfied 
that  the  parties  concerned  were  equipping,  or  arming,  or  attempting  so  to  do,  the  ship 
daimed,  with  intent  that  it  should  be  employed  in  the  service  of  a  foreign  nower  to  cruise  or 
commit  hostilities  against  others  as  allegea,  they  should  find  for  the  Crown;  but  such 
equipnient  or  attempted  equipment  must  be  of  a  warlike  character,  so  that  by  means  of  it 
she  IS  in  a  condition  more  or  less  effective  to  cruize  or  commit  hostilities ;  otherwise  find  for 
the  claimants. 

Per  (^nnell,  K — ^The  questions  left  to  the  jury  should  have  been ;  Ist.  Was  there  an 
intent  on  the  part  of  anyone  havine  a  controlling  power  over  the  vessel  that  she  should  be 
employed  in  tne  service  of  the  Confederate  States  to  cruize  or  commit  hostilities  aaainst  the 
XJmted  States  ?  2nd.  If  so,  was  she  equipped,  fitted  out,  or  furnished  in  a  Biitish  port  in 
erder  to  be  employed  to  cruize,  &c.  ?  drd.  If  not  equipped,  was  there  any  attempt  to  equip 
her  in  a  British  port  in  order  that  she  should  be  so  employed?  4th.  Or  did  anyone 
knowtnjdy  assist,  &c«,  in  such  equipment  in  a  British  port  ? 

VeePkfottf  B. — ^The  jury  should  nave  been  directed  to  see ;  first,  whether  the  equippers,  or 
the  purcnasers,  had  the  prohibited  intent :  and  secondly,  whether  with  such  intent  they  had 
done  any  act  towards  equipping,  furnishing,  or  fitting  out  the  ship,  beyond' the  mere  work  of 
^^'lulding  the  hull  of  the  vessel,  or  had  attempted  or  endeavoured  so  to  do. 
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1863.        James  Thomas  Welsman,  Eugene  Tessier,  James  Bullocby 
^^^^      Matthew  Butcher,  Hermann  James  Sillem,  Henry  Berthon 
GiHBiiAL      Preston,  Jacob  Willink,  David  Wilson  Thomas,  William 
SiLLxif.       Thompson  Mann,  and  divers  and  very  many  other  persons 
whose  names  are  to  the  said  Attorney  General  at  present 
unknown^  heretofore  and  before  the  making  of  the  said 
seizure,  and  after  the  3rd  day  of  July,  a.d.  1819,  and  before 
the  25th  day  of  May,  A.D.  1863,  to  wit,  on  the  5th  day  of 
April,  1863,  within  a  certain  part  of  the  United  Kingdom, 
to  wit,  Ratcliff,  in  the  county  of  Middlesex,  without  any 
leave  or  licence  of  her  Majesty  for  that  purpose  first  had  and 
obtained,  did  equip  the  said  ship  or  vessel  with  intent  and 
in  order  that  such  ship  or  vessel  should  be  employed  in  the 
service  of  certain  foreign  states,  styling  themselves  the  Con- 
federate States  of  America,  with  intent  to  cruize  and  commit 
hostilities  against  a  certain  foreign  state,  with  which  her 
Majesty  was  not  then,  to  wit,  on  the  day  and  year  last  afore- 
said, at  war,  to  wit,  the  Republic  of  the  United  States  of 
America,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided ;  whereby  and  by  force  of  the  statute  in 
that   case  made  and  provided,   the  said  ship  or  vessel, 
together  with  the  said  tackle,  apparel,  and  furniture,  became 
and  was  forfeited. 

Second  count — For  that  certain  persons,  to  wit,  William 
Cowley  Miller,  Thomas  Miller,  &c.  (naming  the  same 
persons),  heretofore  and  before  the  making  of  the  said 
seizure,  and  after,*  &c.,  and  within  a  certain  part  of  the 
United  Kingdom,  to  wit,  &c.,  without  any  leave  or  licence 
of  her  Majesty  for  that  purpose  first  had  and  obtained,  did 
equip  the  said  ship  or  vessel,  with  intent  and  in  order  that 
such  ship  or  vessel  should  be  employed  in  the  service  of 
certain  foreign  states,  styling  themselves  the  Confederate 
States  of  America,  with  intent  to  cruize  and  commit  bosti- 
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lilies  against  cidiens  of  a  certain  foreign  state,  with  whom 

tnd  with  which  respectively  her  Majesty  was  not  then,  to 

wit,  on  &c.,  at  war,  to  wit,  citizens  of  the  Republic  of  the      OsiisaAL 

laited   States  of  America,  contrary  to  the  form  of  the       Sillsm. 

statute,  &c. 

Third  count — For  that  certain  persons^  to  wit,  William 
Cowley  Miller,  Thomas  Miller,  &c.,  heretofore  and  before 
the  making  of  the  said  seizure,  and  after,  &c.,  within  a  cer- 
tain part  of  the  United  Kingdom,  to  wit,  &c.,  without  any 
leave  or  licence  of  her  Majesty  for  that  purpose  first  had 
and  obtained,  did  equip  the  said  ship  or  vessel,  with  intent 
to  cmize  and  commit  hostilities  against  a  certain  foreign 
state,  with  which  her  Majesty  was  not  then,  to  wit,  on  &c. 
at  war,  to  wit,  the  Republic  of  the  United  States  of  America, 
contrary  to  the  form  of  the  statute,  &c. 

Fourth  count — For  that  certain  persons,  to  wit,  William 
Cowley  Miller,  Thomas  Miller,  &c.,  heretofore  and  before 
the  making  of  the  said  seizure,  and  after  &c.,  within  a  cer- 
tain part  of  the  United  Kingdom,  to  wit,  &c.,  without  the 
leave  and  licence  of  her  Majesty  for  that  purpose  first  had 
and  obtained,  did  equip  the  said  ship  or  vessel,  with  intent 
to  cruize  and  commit  hostilities  against  citizens  of  a  certain 
foreign  state,  with  whom  and  with  which  respectively  her 
Majesty  was  not  then,  to  wit,  on  &c.  at  war,  to  wit,  citizens 
of  the  Republic  of  the  United  States  of  America,  contrary 
to  the  form  of  the  statute,  &c. 

Fifth  count. — For  that  certain  persons,  to  wit,  William 
Cowley  Miller,  Thomas  Miller,  &a,  heretofore  and  before 
the  making  of  the  said  seizure,  and  after  &&,  within  a  cer- 
tain part  of  the  United  Kingdom,  to  wit,  &c.,  without  any 
leave  or  licence  of  her  Majesty  for  that  purpose  first  had  and 
obtained,  did  equip  the  said  ship  or  vessel,  with  intent  and 
ia  order  that  such  ship  or  vessel  should  be  employed  in 
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the  service  of  diyers  and  very  many  persons  exercising  the 
powers  of  government  in  and  over  certain  foreign  states 
styling  themselves  the  Confederate  States  of  America,  with 
intent  to  cruize  and  commit  hostilities  against  a  certain 
foreign  state,  with  which  her  Majesty  was  not  then,  to  wit, 
on  &C.,  at  war,  to  wit,  the  Republic  of  the  United  States  of 
America,  contrary  to  the  form  of  the  statute,  &c. 

Sixth  count. — For  that  certain  persons*  to  wit,  William 
Cowley  Miller,  Thomas  Miller,  &c.,  heretofore  and  before 
the  making  of  the  said  seizure,  and  after  &c.,  within  a  cer- 
tain  part  of  the  United  Kingdom,  to  wit,  &c.,  without  any 
leave  or  licence  of  her  Majesty  for  that  purpose  first  had 
and  obtained,  did  equip  the  said  ship  or  vessel,  with  intent 
and  in  order  that  such  ship  or  vessel  should  be  employed 
in  the  service  of  divers  and  very  many  persons  exercising 
the  powers  of  government  in  and  over  certain  foreign  states 
styling  themselves  the  Confederate  States  of  America,  with 
intent  to  cruize  and  commit  hostilities  against  citizens  of  a 
certain  foreign  state,  with  whom  and  with  which  respectively 
her  Majesty  was  not  then,  to  wit,  on  &c.,  at  war,  to  wit, 
citizens  of  the  Republic  of  the  United  States  of  Americs, 
contrary  to  the  form  of  the  statute,  &c. 

Seventh  count — ^For  that  certain  persons,  to  wit,  William 
Cowley  Miller,  Thomas  Miller,  &c.,  heretofore  and  before 
the  making  of  the  said  seizure,  and  after  &c.,  within  a  cer- 
tain part  of  the  United  Kingdom,  to  wit,  &c.,  without  any 
leave  or  licence  of  her  Majesty  for  that  purpose  first  bad 
and  obtained,  did  equip  the  said  ship  or  vessel  with  intent 
and  in  order  that  such  ship  or  vessel  should  be  employed  in 
the  service  of  divers  and  very  many  persons  exercising  the 
powers  of  government  over  part  of  a  certiun  foreign  peoptef 
to  wit,  part  of  the  people  of  the  United  States  of  Americsi 
with  intent  to  cruize  and  commit  hostilities  against  a  certain 
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foreign  state,  with  which  her  Majesty  was  not  then,  to  wit,        1868. 
on  the  day  and  year  last  aforenaid,  at  war,  to  wit,  the  Re*     attojuiit 
public  of  the  United  States  of  America,  contrary  to  the      Gbhsral 
form  of  the  statute,  &c,  Sillm. 

Eighth  count. — For  that  certain  persons,  to  wit,  William 
Cowley  Miller,  Thomas  Miller,  &&,  heretofore  and  before 
the  making  of  the  said  seizure,  and  after  &c.,  within  a  cer- 
tain part  of  the  United  Kingdom,  to  wit,  &c.,  without  any 
leave  or  licence  of  her  Majesty  for  that  purpose  first  had 
and  obtained,  did  equip  the  said  ship  or  vessel,  with  intent 
and  in  order  that  such  ship  or  vessel  should  be  employed  in 
the  service  of  divers  and  very  many  persons  ezercbing  the 
powers  of  government  over  part  of  a  certain  foreign  people, 
to  wit,  part  of  the  people  of  the  United  States  of  America, 
with  intent  to  cruize  and  commit  hostilities  against  citizens 
of  a  certain  foreign  state,  with  whom  and  with  which 
respectively  her  Majesty  was  not  then,  to  wit,  on  &c.,  at 
war,  to  wit,  citizens  of  the  Republic  of  the  United  States  of 
America,  contrary  to  the  form  of  the  statute,  &c. 

The  9th,  10th,  11th,  12th,  13th,  14th,  15th,  and  16th 
counts,  respectively,  only  differed  from  the  first  eight  counts 
by  substituting  ''did  furnish"  for  ''did  equip." 

The  17th,  18th,  19th,  20th,  2l8t,  22nd,  23rd,  and  24th 
counts,  respectively,  only  differed  from  the  first  eight  counts 
by  substituting  "  did  fit  out"  for  "  did  equip." 

The  25th,  26th,  27th,  28th,  29th,  30th,  31st,  and  32nd 
counts  only  differed  firom  the  first  eight  counts  by  substitu- 
ting **  did  attempt  and  endearour  to  equip"  for  "  did  equip." 

The  33rd,  34th,  35th,  36th,  37th,  38th,  39th,  and  40th 
counts,  respectively,  only  differed  from  the  first  eight  counts 
by  substituting  "  did  attempt  and  endeavour  to  furnish"  for 
"did  equip." 

The  41st,  42nd,  43rd,  44th,  45th,  46th,  47th,  and  48th 
counts,  respectively,  only  differed  firom  the  first  eight  counts 
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1863.        by  substituting  ^Mid  attempt  and  endeavour  to  fit  out**  for 
^'^'"''''^^      "did  equip." 

Gbmeral  The  49th,  50lh,  51st,  52nd,  53rd,  54th,  55th,  and  56th 

SiLLEM.  counts,  respectively,  only  differed  from  the  first  eight  counts 
by  substituting  ^Mid  procure  to  be  equipped"  for  ^'did 
equip/' 

The  57th,  58th,  59th,  60th,  61st,  62nd,  62rd,  and  64th 
counts,  respectively,  only  differed  from  the  first  eight  counts 
by  substituting  ^Mid  procure  to  be  furnished"  for  ''did 
equip," 

The  65th,  66th,  67th,  68th,  69th,  70th,  7l8t,  and  72nd 
counts,  respectively,  only  differed  from  the  first  eight  counts 
by  substituting  ''did  procure  to  be  fitted  out"  for  "did 
equip." 

The  73rd,  74th,  75th,  76th,  77th,  78th,  79th,  and  80th 
counts,  respectively,  only  differed  from  the  first  eight  counts 
by  substituting  '^did  knowingly  aid,  assist,  and  be  concerned 
in  equipping"  for  "did  equip." 

The  81st,  82nd,  83rd,  84th,  85th,  86th,  87th,  and  88tb 
counts,  respectively,  only  differed  from  the  first  eight  counts 
by  substituting  "  did  knowingly  aid,  assist,  and  be  concerned 
in  furnishing"  for  "did  equip." 

The  89th,  90th,  91st,  92nd,  93rd,  94th,  95th,  and  96th 
counts,  respectively,  only  differed  from  the  first  eight  counts 
by  substituting  "  did  knowingly  aid,  assist,  and  be  concerned 
in  fitting  out"  for  "  did  equip." 

Ninety- seventh  count. — For  that  certain  persons,  to  wit, 
William  Cowley  Miller,  Thomas  Miller,  &c.,  heretofore  and 
before  the  making  of  the  said  seizure,  and  after  &c.,  within 
a  certain  part  of  the  United  Kingdom,  to  wit,  &c.,  without 
any  leave  or  licence  of  her  Majesty  for  that  purpose  first 
had  and  obtained,  did  attempt  to  fit  out  the  said  ship  or 
vessel  with  intent  and  in  order  that  such  ship  or  vessel 
should  be  employed  in  the  service  of  divers  and  very  many 
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peracms  exercising  the  powers  of  goverament  oyer  part  of  a        1868. 
certain  foreign  people,  to  wit,  part  of  the  people  of  the     ^^^^^ 
tJnited  States  of  America,  as  a  transport  or  store  ship,      QBH>aAi. 
against  a  certain  foteign  state  with  which  her  Majesty  was       Sillbh. 
not  then,  to  wit,  &c,  at  war,  to  wit,  the  Republic  of  the 
United  States  of  America,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  pnmded ;  whereby,  and  by  force  of 
the  statute,  &c. 

Ninety-eighth  count — For  that  certain  persons,  to  wit, 
William  Cowley  Miller,  Thomas  Miller,  &c.,  heretofore  and 
befiwe  the  making  of  the  said  seixure,  and  after,  &c.,  within 
a  certain  part  of  the  IJnited  Kingdom,  to  wit,  &c.,  without 
any  leave  or  licence  of  her  Majesty  for  that  purpose  6rst 
had  and  obtained,  did  equip,  furnish,  and  fit  out,  and  did 
attempt  and  endeaTour  to  equip,  furnish,  and  fit  out,  and 
did  procure  to  be  equipped,  fiimished,  and  fitted  out,  and 
did  knowingly  assist  and  be  concerned  in  the  equipping, 
fiimiahing,  and  fitting  out  of  the  said  ship  or  vessel,  with 
intent  and  in  order  that  such  ship  or  vessel  should  be 
employed  in  the  service  of  certain  foreign  states  styling 
themselves  the  Confederate  States  of  America,  and  in  the 
serrice  of  divers  and  very  many  persons  exercising  and 
assuming  to  exercise  the  powers  of  government  in  and  over 
certain  foreign  states  styling  themselves  the  Confederate 
States  of  America,  and  in  the  service  of  divers  and  very 
many  persons  exercising  and  assuming  to  exercise  powers 
of  government  over  part  of  a  certain  foreign  people,  to  wit, 
part  of  the  people  of  the  United  States  of  America,  as  a 
transport  or  store  ship,  against  and  with  intent  to  cruize 
and  commit  hostilities  against  a  certain  foreign  state  with 
which  her  Majesty  was  not  then,  to  wit,  on  the  day  and 
jear  last  aforesaid,  at  war,  to  wit,  the  Republic  of  the 
United  States  of  America,  and  against  citizens  of  a  certain 
foreign  state  with  whom  and  with  which  respectively  her 
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Majesty  was  not  then  at  war,  to  wit^  citizens  of  the  Re* 
public  of  the  United  States  of  Americai  contrary  to  the 
form  of  the  statute,  &c. 

Plea. — And  hereupon  Hermann  James  Sillem,  HeDiy 
Berthon  Preston,  Jacob  Willink,  David  Wilson  Thomas, 
and  William  Thompson  Mann,  who  claim  (a)  the  property 
of  the  said  ship  or  vessel  called  the  ''Alexandra,^  and  the 
furniture,  tackle,  and  apparel  belonging  to  and  on  board  the 
said  ship  or  vessel  to  belong  to  them,  by  &c.,  their  attorney, 
appear  here  in  Court,  and  for  plea  to  the  said  information 
say  that  the  said  ship  or  vessel,  furniture,  tackle,  and  apparel 
did  not,  nor  did  any  or  either  of  them,  or  any  ]>art  thereof, 
become,  nor  are,  nor  is  the  same,  or  any  or  either  of  them^ 
or  any  part  thereof,  forfeited  for  the  several  supposed  causes 
in  the  said  information  mentioned,  or  for  any  or  either  of 
them,  in  manner  and  form  as  by  the  said  information  b 
chai^d.    And  of  this  the  said  claimants  put  themselves 
upon  the  country. — Issue  thereon. 

At  the  trial,  before  Pottoek,  C.  6.,  at  the  Middlesex 
Sittings,  after  last  Trinity  Term,  it  appeared  that,  on  the 
6th  of  April,  1863,  the  ship  **  Alexandra'*  was  seized  by  an 
officer  of  the  Customs,  in  a  dock  at  Liverpool,  called  the 
^  Toxteth  Dock,"  for  an  alleged  contravention  of  the  Foreign 
Enlistment  Act,  59  Geo.  3,  c.  69.     The  claimants  carried  on 
businessas  engineers  at  Liverpool,  under  the  firm  of  Fawcett, 
Preston  &  Co.,  and  were  allowed  to  defend  on  their  attorney 
making  the  affidavit  prescribed  by  the  Customs  Consolidation 
Act,  1853,  16  &  17  Vict.  c.  107,  s.  309.   The  ship  was  built 
in  the  yard  of  Messrs.  Miller  &  Sons  of  Liverpool,  who  stated 
that  she  was  built  for  Messrs.  Fraser,  Trenholm  &  Ca,  who 
were  merchants  at  Liverpool,  and  agents  of  the  Confederate 
States  of  America.   She  was  launched  in  March  and  imme- 
diately taken  to  the  Toxteth  Dock  for  completion.     She 
was  strongly  built,  principally  of  teak  wood ;  her  beams  sod 
(a)  See  Customs  Consolidation  Act,  1853, 16&  UVict  c.  107,8.309. 
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tatdies  in  strength  and  distance  apart  were  greater  than 
those  in  merchant  vesBels ;  the  length  and  breadth  of  her 
batches  were  less  than  the  length  and  breadth  of  hatches  in  0srx&4l 
merchant  vessels;  her  bulwarks  were  strong  and  low,  and  Sillbk. 
her  upper  decks  were  of  pitch  pine*  At  the  time  of  her 
seizure  workmen  were  variously  engaged  in  fitting  her  with 
staundiions  for  hammock  nettings ;  iron  staunchions  were 
fitted  in  the  hold;  her  three  masts  were  up  and  had  light- 
ning conductors  on  each  of  them ;  she  was  provided  with  a 
cooking  apparatus  sufficient  for  150  or  200  people ;  she  had 
complete  accommodation  for  men  and  officers ;  she  had  onlj 
stowage  room  sufficient  for  her  crew,  supposing  them  to  be 
thir^-two  men,  and  she  was  apparently  built  for  a  gun 
boat  with  low  bulwarks,  over  which  pivot  guns  could  play. 
The  commmider  of  her  Majesty's  ship  **  Majestic,**  stationed 
at  Liverpool,  stated  that  she  certainly  was  not  intended  for 
mercantile  purposes;  that  she  might  be  used  for  a  yacht, 
and  was  easily  convertible  into  a  man-of-war.  No  evidence 
was  given  on  behalf  of  the  defendants. 

The  learned  Judge,  after  adverting  to  the  law  as  laid  down 
in  Kent's  Coounentaries,  voL  1,  marg.  p.  142,  and  the  state- 
ment of  Staryp  J.,  in  7%e  Santissima  Trinidad  (a),  that  the 
law  of  nations  did  not  prohibit  the  sending  armed  vessels,  as 
well  as  munitions  of  war,  to  foreign  ports  for  sale,  told  the 
jury  that  the  question  which  he  proposed  to  submit  to  them 
was  whether  the  **  Alexandra"  was  merely  in  the  course  of 
building  for  the  purpose  of  being  delivered  in  pursuance  of 
a  contract,  which,  in  his  lordship's  opinion,  was  perfectly 
lawful ;  or  whether  there  was  any  intention  that  in  the  port 
of  Liverpool,  or  any  other  English  port,  the  vessel  should 
be  equipped,  fitted  out,  and  furnished  or  armed  for  the  pur- 
pose of  aggression.  His  lordship  proceeded  to  say  that  the 
Foreign  Enlistment  Act  did  not  prohibit  the  building  of 
(a)  1  Wheaton*8  Amer.  Bep.  283.  340. 

G  G  2 
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1863.  ships  for  a  belligerent  power ;  that  the  sale  by  aoy  person 
^^^^^^  ini  this  kingdom  to  a  beUigerent  power  of  any  quantity  of 
General  arms,  ammunition  or  destructiTe  material  was  not  forbidden 
SiLLEM.  either  by  international  or  municipal  law ;  and  if  so,  why 
should  ships  be  an  exception?  which,  in  his  opinion, 
were  not.  That  if  it  was  lawful  for  a  person  to  build  a  ship 
easily  couTertible  into  a  man-of-war,  and  offer  it  for  sale  to 
either  of  the  belligerents,  it  was  lawful  for  the  Confederate 
States  to  employ  a  builder  to  build  a  ship  of  the  same  des- 
cription and  send  it  to  them.  That  the  object  of  the  statute 
was  not  the  protection  of  belligerents,  otherwise  the  legisla- 
ture would  have  prohibited  the  sale  of  gunpowder ;  but  to 
prevent  the  equipment  for  war,  in  the  ports  of  this  countrji 
of  vessels  which  might  possibly  come  into  hostile  commu- 
nication before  they  passed  the  neutral  line.  His  lordship 
then  said  that  he  did  not  propose  to  leave  the  jury  the 
question  for  what  service  the  vessel  was  intended :  that  the 
definition  of  the  word  '*  equip,**  in  Webster's  Dictionary, 
was  *<  to  furnish  with  arms" ;  and  that  the  words  **  equip," 
"  furnish/*  and  "  fit  out,*  or  ••  arm,**  meant  the  same  thing. 
His  lordship  finally  left  the  question  to  the  jury  as  follows  :— 
**  Was  there  any  intention  that,  in  the  port  of  Liverpool,  or 
in  any  other  port,  she  should  be  either  equipped,  furnished, 
fitted  out,  or  armed,  with  the  intention  of  taking  part  in  any 
contest.  If  you  think  the  object  was  to  equip,  furnish,  fit 
out,  or  arm  that  vessel  at  Liverpool,  then  that  is  a  sufficient 
matter.  But  if  you  think  the  object  reaUy  was  to  build  a 
ship  in  obedience  to  an  order,  and  in  compliance  with  a 
contract,  leaving  it  to  those  who  bought  it  to  make  what 
use  they  thought  fit  of  it,  then  it  appears  to  me  that  the 
Foreign  Enlistment  Act  has  not  been  in  any  degree  broken." 
— The  jury  found  a  verdict  for  the  defendants. 

The  Attorney  General^  in  the  present  Term,  obtained  a 
rule  nisi  for  a  new  trial  on  the  ground — Ist,  that  the  verdict 
was  against  the  evidence ;  2nd,  that  the  verdict  was  against 
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the  weight  of  evidence ;  Srd,  that  the  learned  Lord  Chief       X868. 
Bait>n  did  not  sufficiently  exphiin  to  the  jury  the  construe-      ^"^^ 
tion  and  effect  of  the  Foreign  Enlistment  Act;  4th,  that      Gbnbaax. 
the  learned  Lord  Chief  Baron  did  not  leave  to  the  jury  the       Silubm. 
question  whether  the  ship  ''Alexandra**  was  or  was  not 
intended  to  be  employed  in  the  service  of  the  Confederate 
States  to  cruize  or  commit  hostilities  against  the  United 
Suites ;  5th,  that  the  learned  Lord  Chief  Baron  did  not 
leave   to  the  jury  the  question  whether  there   was  any 
attempt  or  endeavour  to  equip,  &c. ;  6th,  that  the  learned 
Lord  Chief  Baron  did  not  leave  to  the  jury  the  question 
whether  there  was  knowingly  any  aiding,  assisting,  and  being 
concerned  in  the  equipping,  &c. ;  and  7th,  that  the  learned 
Lord  Chief  Baron  misdirected  the  jury  as  to  the  construe* 
tion  and  effect  of  the  7th  section  of  the  Foreign  Enlistment 
Act ;  against  which 


Sir  H.  Caimsy  KankAe,  MeUuh  and  Kemphy  shewed 
cause  (a).  —First,  as  to  the  construction  of  the  Foreign  En- 
listment Act,  59  Geo.  3,  c  69  (i).  The  7th  section  (c),  upon 
which  the  information  is  founded,  is  obviously  incorrectly 
worded.  If  the  first  line  be  read  according  to  its  strict 
construction,  it  indicates  the  idea  that  the  person  is  to  be 
within  the  United  Kingdom,  though  the  act  may  be  done 
by  him  either  within  or  without  the  United  Kingdom* 
The  information  proceeds  on  the  true  construction  by  read-* 
in^  the  word  '^ shall"  before  ''within,*^  as  collocated  in  the 
second  branch  of  the  section.  Again,  the  section  speaks  of 
employing  a  ship  in  the  service  of  one  state  as  a  transport 
or  store  ship  with  intent  to  commit  hostilities  against  another 
state.    It  should  be  observed  that  the  acts  prohibited  are  not 

(a)  Not.  17,  18,  19,  20,  21.  (h)  The  material  clauses  are 

Before  Pollock^  C.  B.,  BramweU^      set  out,  poHy  p.  455,  et  seq. 
B^  ChanneO,  B.,  and  Pigott,  B.  (c)  Poit,  p.  458, 
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1863.       ^ola  per  u,  bot  purely  offences  i^inst  poeitive  law^  for  if 
^"^"^^^^^      the  Crown  sanctions  them,  they  cease  to  be  anhiwftiL    That 

Attokhkt  ^  " 

GxHBRAL      consideration  renders  it  necessary  to  inquire  into  the  history 

SiLLvv.      of  the  legislation  and  the  policy  of  the  legislature  in  passing 
the  Act;   so  that,  Tiewing  the  circumstances  which  sur- 
rounded them,  the  meaning  of  their  expressions  maybe  ascer- 
tained.    The  preamble  (a)  shews  that  the  main  object  of 
the  legislature  was  to  restrain  certain  acts  which  might  ''be 
prejudicial  to,  and  tend  to  endanger  the  peace  and  welfiire 
of  this  kingdom.**   The  enlistment  of  men  or  the  equipping 
of  vessels  of  war  by  a  neutral  state,  is  an  act  of  which  either 
of  the  belligerents  might  complain,  and  if  not  redressed 
would  afford  a  casus  belH.     Then  what  is  the  extent  of 
international  duty  which  either  of  the  belligerents  may  call 
upon  a  neutral  state  to  observe  ?    There  are  two  rules  of 
international  law  which  govern   this  inquiry.     First,  die 
subjects  of  a  neutral  power  may  lawfully  sell,  at  home,  to  a 
belligerent  purchaser,  or  carry  themselves  to  the  belligerent 
powers,  arms,  ammunition,  or  other  contraband  {b)  of  war, 
subject  to  the  right  of  seizure  and  confiscation:  Kent. 
Com.  voL  1,  marg.  p.  142;    The  Santissima  7Vinidad{c). 
In  Twiss  on  the  Law  of  Nations  in  Time  of  War,  p.  460, 
the  following  passage  is  cited  from  Vattel,  bk.  m.,  chap. 
vii.,  s.    110:  —  ''If  a  nation"  (by  which  Vattel  means 
the  domiciled    subjects  of  a  nation)    "trades  in  arms, 
timber  for  ship-building,  ships  and  warlike  stores,  I  cannot 
take  it  amiss  that  it  sells   such  things  to  my  enemy, 
provided  it  does  not  refuse  to  sell  them  to  me  also  at  a 
reasonable  price.    It  carries  on  its  trade  without  any  design 
to  injure  me,  and,  by  continuing  it  in  the  same  manner  as 
if  I  were  not  engaged  in  war,  it  gives  me  no  just  cause  of 

(a)  Post,  p.  455.  p.  135. 

(ft)  As  to*' contraband  of  war,**  (c)  7    Wheaton  Amer.   Bep. 

9ee   Kent  Com.,    vol.  ),  marg,     S$83. 340, 


MICHASLMAS  TRRM^    27    VICT. 


443 


complaint*'*  It  is  not  contrary  to  the  principles  of  inter- 
national law,  to  send  from  a  neutral  port  a  ship  unarmed 
and  unequipped  for  any  hostile  purpose,  and  to  send  before, 
along  with,  or  after  her,  out  of  the  same  port,  another  ship 
with  munitions  of  war  on  board,  though  the  object  may  be, 
when  out  of  the  neutral  jurisdiction,  to  transfer  the  cargo  of  the 
latter  ship  to  the  former.  The  second  rule  of  international 
law  is,  that  the  territory  of  a  neutral  power  must  be  kept  abso* 
lately  inviolate  from  proximate  acts  of  war ;  and  a  neutral 
power  would  have  a  right  to  complain  if  that  inviolability 
is  infringed  either  by  the  belligerents  or  any  of  its  subjects 
at  their  instigation.  **  It  is  a  violation  of  neutral  territory 
for  a  belligerent  ship  to  take  her  station  within  it,  in  order 
to  carry  on  hostile  expeditions  from  thence,  or  to  send  her 
boats  to  capture  vessels  beyond  It  No  use  of  neutral  terri- 
toiy  for  the  purposes  of  war  can  be  permitted  :"  1  Kent  Com, 
maig.  p.  118;  The  Twee  Gebraeders  (a).  Bynkersboek  {b) 
makes  one  exception  to  the  general  inviolability  of  neutral 
territory,  and  supposes  that  if  an  enemy  be  attacked  on 
hostile  ground,^  or  in  the  open  sea,  and  flee  within  the 
jurisdiction  of  a  neutral  state,  the  victor  may  pursue  him 
dumforvet  apusy  and  seize  his  prize  within  the  neutral  state. 
Casaregis,  and  other  foreign  jurists  mentioned  by  Axuni  (c), 
had  a  similar  doctrine,  while  D^Abren,  Valin,  Emerigon, 
Vattel,  Azuni  and  others  maintained  the  sounder  doctrine, 
that  when  the  flying  enemy  has  entered  neutral  territory 
he  is  placed  immediately  under  the  protection  of  the 
neutral  power:  1  Kent.  Com.  marg.  p.  120.  In  7%^ 
Twee  Gdn'oeders  (a)  the  distinction  is  taken  between  re- 
mote uses  of  a  neutral  territory,  such  as  procuring  provisions 
and  other  innocent  articles,  which  the  law  of  nations  tole- 
rates, and  proximate  acts  of  war.     Those  being  the  two 
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(a)  3 C.Rob.  162. 164:  (c)    Droit    Maritime,  torn.  2, 

(b)  Quaest  Jur.  Pub.,  lib.  1,      chap,  iv.,  art.  1,  §  5.  6. 
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rules,  what  conclusion  a  priori  would  anyone  draw  firom 
them  as  to  the  course  of  municipal  legislation  ?  The  law  of 
nations  defines  a  certain  line  outside  the  dominions  of  a 
state,  up  to  which  municipal  jurisdiction  extends,  and 
beyond  which  it  cease&  According  to  the  rules  of  inter- 
national law,  the  subjects  of  a  neutral  state  may  carry  and 
deliver  to  a  belligerent  outside  or  inside  that  line,  guns, 
ammunition,  ships,  or  any  other  articles  called  *'  contraband 
of  war.**  The  other  belligerent  may  intercept  the  supplies, 
capture  the  ship,  and  confiscate  the  articles  as  contraband ; 
subject  to  that,  the  act  may  be  done  without  any  ofience 
against  the  principles  of  international  law.  Then,  a  priori, 
it  would  be  expected  that  the  course  of  municipal  legislation 
would  be  to  restrain  the  subjects  of  a  neutral  power  fi*om 
doing  that  of  which  either  of  the  belligerents  might  com- 
plain. 

The  first  Act  for  that  purpose  was  passed  in  the  year 
1794,  by  the  Congress  of  the  United  States,  and  if  the 
construction  of  the  59  Geo.  3,  c.  69,  is  doubtful,  recourse 
may  be  had  to  the  history  of  the  American  legislation, 
because  the  language  of  the  59  Geo.  3,  c.  69,  is  similar  to 
that  of  the  Act  of  Congress^  and  the  object  of  the  English 
legislature  was  to  follow  as  closely  as  possible  the  course 
of  American  legislation :  Canning's  Speeches,  vol.  5, 
p.  50  (a).     The  occurrences  which  led  to  the   passing 


(a)  The  following  passage  was 

cited   from  the  speech  of  Mr. 

Canning,  on  the  16th' April,  1823, 

on  the  motion  of  Lord  Althorp, 

for  leave  to  bring  in  a  bill  to 

repeal  the  59  Geo.  3,  c.  69. — 

**  If    I    wished    for    a    guide 
in  the  system  of  neutrality,  I 

should  take  that  laid  down  bj 

America  in  the  dajs  of  the  Fre- 

sidencj  of  Washington,  and  the 

Secretaryship  of  Jefferson.     In 


1793  complaints  were  made  to 
the  American  GrOTemment  that 
French  ships  were  allowed  to  fit 
out  and  arm  in  American  ports, 
for  the  purpose  of  attacking 
British  vessels,  in  direct  opposi- 
tion to  the  laws  of  neutrality. 
Immediately  upon  this  represen- 
tation the  American  Grovemment 
held  that  such  a  fitting  out  was 
contrary  to  the  laws  of  neutralitj, 
and  orders  were  issued  prohibit- 
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of  the  original  Act  of  Congreas  took  place  io  1793.  The 
French  Republic  was  constitoted  in  1793,  and  one  of  its 
first  Acts  was  to  send  a  minister  to  the  United  States  of 
America,  M.  Genet,  who  instituted  the  equipment  of  priva- 
teers in  American  ports  to  cruize  against  and  capture  English 
vessels,  the  French  Republic  having  declared  war  against 
England.  At  that  time  America  was  at  peace  with  all  the 
world,  and  the  policy  of  its  Government  was  to  reap  the 
advantages  which  a  commercial  country  might  be  expected 
to  reap  from  a  state  of  neutrality  in  the  midst  of  war. 
Accordingly,  the  American  Government  had  to  consider 
how  fiur  the  acts  of  the  French  minister  could  be  put  a  stop 
to  upon  the  principles  of  international  law ;  and^  if  not,  to 
ascertain  how  far  the  municipal  law  should  be  called  in  aid : 
Jefferson  8  Memoirs  and  Correspondence,  vol.  3,  p.  571, 
ei  N.  Y.,  1854  (a) ;  Spark's  Collection  of  the  Writings  of 


ing  the  arming  of  any  French 
Tesselfl  in  American^  ports.  At 
New  York  a  French  yessel,  fitting 
out,  was  seized,  delirered  over  to 
the  tribunals,  and  condemned. 
Upon  thai  occasion  the  govern- 
ment held  that  such  fitting  oat 
of  French  ships  in  American 
ports,  for  the  purpose  of  cruizing 
against  English  vessels,  was  in- 
compatible with  the  sovereigntj 
of  the  United  States,  and  tended 
to  interrupt  the  peace  and  good 
understanding  which  subsisted 
between  that  country  and  Great 
Britain.  Here,  sir,  I  contend  is 
the  principle  of  neutrality  upon 
which  we  ought  to  act.  It  was 
upon  this  principle  that  the  bill 
in  question  was  enacted.** 

(a)  The  following  passage  was 
cited  from  a  letter  dated  Phila- 
delphia, June  5,  1793,  written 
by  Mr.  Jcfierson,  the  American 
Minister,  to  Monsieur  Genet,  the 


French  Minister  : — *<  In  a  con- 
yersation    which    I    had   afler 
wards    the   honour    of   holding 
with  you,  I  observed  that  one  of 
those  armed  vessels,  the  '  Citizen 
Genet,*  had  come  into  this  port 
with  a  prize ;  that  the  President 
had  thereupon  taken  the  case  into 
further  consideration,  and  ailer 
mature  consultation  and  deliber- 
ation was  of   opinion  that  the 
arming  and  equipping  vessels  in 
the  ports  of  the  United  States  to 
cruize  against  nations  with  whom 
they  are   at  peace,  was  incom- 
patible with  the  territorial  sove- 
reignty of  the    United  States; 
that  it  made  them  instrumental 
to  the  annoyance  of  those  nations, 
and  thereby  tended  to  compromit 
their  peace ;  and  that  he  thought 
it  necessary,  as  an  evidence  of 
good  faith  to  them,  as  well  as  a 
proper  reparation  to  the  sove- 
reignty of  the  country,  that  the 
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Washington,  toL  10,  p.  345  (a).  A  cirealar  letter  was  sent 
to  the  oollectore  of  the  customs  in  America,  which  contained 
certain  rules  which  are  a  troe  exposition  of  international 
law :  American  State  Papers,  vol.  1,  p.  45  (6) ;  1  Kent  Com. 
maig.  pw  122.  These  rules  provided  for  either  case, — whether 
the  equipments  in  ports  of  the  United  States  were  solely 


armed  yesseli  of  this  description 
should  depart  from  the  ports  of 
the  United  States.** 

(a)  The  following  letter  was 
cited,  written  on  the  7th  May, 
1793,  by  Washington,  the  Presi- 
dent of  the  United  States,  t6 
Mr.  Hamilton,  the  Secretary  of 
the  Treasury: — "Dear  Sir,  as 
I  perceive  there  has  been  some 
misconception  respecting  the 
building  of  yessels  in  our  ports, 
which  vessels  may  be  convert- 
ed into  armed  ones;  and  as  I 
understand  from  the  Attorney 
Creneral  that  there  is  to  be  a 
meetmg  to-day  or  to-morrow  of 
the  gentlemen  on  another  occa- 
sion, I  wish  to  have  that  part  of 
your  circular  letter  which  respects 
this  matter  reconsidered  by  them 
before  it  goes  out. 

'*I  am  not  disposed  to  adopt 
any  measure  which  may  check 
ship-building  in  this  country; 
nor  am  I  satisfied  that  we 
should  too  promptly  adopt  mea- 
sures in  the  first  instance  that 
are  not  indispensably  necessary. 
To  take  fair  and  supportable 
ground  I  conceive  to  be  our  best 
policy,  and  it  is  all  that  can  be 
required  of  us  by  the  powers  at 
war ;  leaving  the  rest  to  be  man- 
aged according  to  circumstances, 
and  the  advantages  to  be  derived 
from  them.    I  am**  &c. 


(b)  The  rules  contained  in  the 
circular  letter,  as  finally  settled 
and  signed  by  Mr.  Hamilton,  the 
Secretary  of  the  Treasory,  are 
(so  fiu*  as  material)  as  follows  :— 
"  Ko  armed  vessel  which  has  been 
or  shall  be  originaify  fitted  <ntf 
in  any  port  of  the  United  SUtes 
by  either  of  the  parties  at  war  is 
henceforth  to  have  asylum  in  any 
district  of  the  United  States.   If 
any  such  armed  vessel  shall  ap- 
pear within  your  district,  she  is 
immediately  to  be  notified  to  the 
governor  and  attorney  of  the  dis- 
trict, which  is  also  to  be  done 
in   respect    to    any  prize   that 
such  armed  vessel  shall  bring  or 
send  in.    At  foot  b  a  list  of  such 
armed  vessels  of  the  above  descrip- 
tion as  have  hitherto  come  to  the 
knowledge  of  the  executive. 

'*  The  purchasing  within  and 
exporting  from  the  United 
States,  by  way  of  merckandiu^ 
articles  commonly  called  con- 
traband, being  generally  war- 
like instruments  and  military 
stores,  is  free  to  all  the  psrties 
at  war,  and  is  not  to  be  inter- 
fered with.  If  our  own  citi- 
zens undertake  to  carry  them  to 
any  of  those  parties,  tiiey  will  be 
abandoned  to  the  penalties  which 
the  laws  of  war  authorize.** 

'*  In  case  any  vessel  «htU  he 
found  in  the  act  of  oontraTeniog 
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for  the  purposes  of  war,  or  were  of  sach  a  doubtful  nature 
that  they  might  be  applicable  either  to  commerce  or  war.  If 
the  equipments  were  solely  applicable  to  war,  they  were 
unkwful ;  if  of  a  doubtful  nature^  they  were  lawful. 

The  American  Act  passed  in  the  year  1794  was  re- 
enacted  with  some  additions  in  1818  (a).     By  the  first 
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any  of  the  rules  or  principles 
which  are  the  ground  of  this  in- 
stmction,  she  is  to  be  refused  a 
clearance  till  she  shall  hare  com- 
plied with  what  the  goYernor 
shall  have  decided  in  reference  to 
her.  Care,  however,  is  to  be  taken 
inthis,notunnece88ariljor  anrea« 
aonabljr  to  embarrass  trade,  or  to 
rex  aoj  of  the  parties  concerned. 
"In  order  that  contraventions 
majbe  the  better  ascertained,  it  is 
desired  that  the  officer  who  shall 
first  go  on  board  anj  vessel  arri- 
Tiog  within  jour  district,  shall 
make  an  accurate  suirej  of  her 
then  condition  as  to  military 
equipment^  to  be  forthwith  re- 
ported to  you,  and  that  prior  to 
her  clearance  a  like  suryej  be 
made,  that  any  transgression 
of  the  rules  laid  down  may  be 
ascertained. 

**1.  The  original  arming  and 
equipping  of  Tcssels  in  the  ports 
of  the  United  States,  bj  any  of 
the  belligerent  parties,  for  mili- 
tary serrice,  offensive  or  defen- 
sive, is  deemed  unlawful. 

'^2.  Equipment  of  merchant 
Teasels  bj  either  of  the  belligerent 
parties  in  the  ports  of  the  United 
States,  purely  for  the  accommo- 
dation of  them  as  such,  is  deemed 
lawful. 
"3.  Equipments  in  the  ports 


of  the  United  States  of  vessels  of 
war  in  the  immediate  service  of 
the  government  of  anj  of  the 
belligerent  parties,  which,  if  done 
to  other  vessels,  would  be  of  a 
doubtful  nature,  as  being  appli- 
cable either  to  commerce  or  war, 
are  deemed  lawful. 

*'4.  Equipments  in  the  ports 
of  the  United  States,  by  any  of 
the  parties  at  war  with  France, 
of  vessels  fitted  for  merchandise 
and  war,  whether  with  or  without 
commissions,  which  are  doubtful 
in  their  nature  as  being  applica- 
ble either  to  commerce  or  war, 
are  deemed  lawful. 

**5.  Equipments  of  any  of 
the  vessels  of  France  in  the  ports 
of  the  United  States,  which  are 
doubtful  in  their  nature  as  being 
applicable  to  commerce  or  war, 
are  deemed  lawful. 

'*6.  Equipments  of  every 
kind  in  the  ports  of  the  United 
States  of  privateers  of  the  powers 
at  war  with  France  are  deemed 
unlawful. 

7th.  *'  Equipments  of  vessels  in 
the  ports  of  the  United  States, 
which  are  of  a  nature  solely 
adapted  to  war,  are  deemed  un- 
lawful." 

(a)  njteenih  Act  of  C<mgre$s^ 
Sess.  1,  chap,  88,  April  20,  1818. 
An  Act*  in  addition  to  the  ^  Act 


1868. 
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GCKSKAL 

V. 

Sii&ur. 


*  This  Act  re-enact*  the  Acts  of  1794,  chap.  60;  1797,  chap.  58,  and  of 
1817,  chap.  58,  with  some  addition. 
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section  (a)  of  the  latter  Act,  if  any  citizen  in  the  United 
States  shall,  within  its  territories,  accept  a  commission  to 
serve  a  foreign  power  against  any  power  with  whom  the 
United  States  are  at  peace,  he  shall  be  deemed  guilty  of  a 
misdemeanor.  By  the  2nd  section  {b)^  if  any  person  ahall, 
within  the  United  States,  enlist  himself^  or  hire  another 
person  to  enlist  himself,  or  go  beyond  the  limits  of  the 
United  States  with  intent  to  enlist  in  the  service  of 
a  foreign  power,  as  a  soldier  or  seaman,  he  shall  be  deemed 
guilty  of  a  misdemeanor.  Then  follows  an  exception  with 
respect  to  persons  transiently  within  the  United    States. 


for  the  punishment  of  certain 
crimes  against  the  United 
States,**  and  to  repeal  the  Acts 
therein  mentioned, 
(a)  Sect.  1.  "That  if  any  citizen 
of  the  United  States  shall,  within 
the  territorj  or  jurisdiction  thereof, 
accept  and  exercise  a  commission 
to  serve  a  foreign  prince,  state, 
colony,  district,  or  people  in  war, 
by  land  or  by  sea,  against  any 
prince,  state,  colony,  district,  or 
people  with  whom  the  United 
States  are  at  peace,  the  person 
so  offending  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and 
shall  be  fined  not  more  than 
2000  dollars,  and  shall  be  impri- 
soned not  exceeding  three  years.** 
(6)  Sect.  2. "  That  if  any  person 
shall,  within  the  territory  or  juris- 
diction of  the  United  States,  en- 
list or  enter  himself,  or  hire  or 
retain  another  person  to  enlist  or 
enter  himself,  or  to  go  beyond 
the  limits  or  jurisdiction  of  the 
United  States  with  intent  to  be 
enlbted  or  entered  in  the  service 
of  any  foreign  prince,  state,  co- 
lony, district,  or  people,  as  a  sol- 
dier, or  as  a  marine  or  seaman, 


on  board  of  any  vessel  of  war, 
letter  of  marque,  or  privateer, 
every  person  so  ofiending  shall 
be  deemed  guilty  of  a  high  mis- 
demeanor, and  shall  be  fined  not 
exceeding  1000  dollars,  and  be 
imprisoned  not  exceeding  three 
years:  Provided  that  this  Act  shall 
not  be  construed  to  extend  to  any 
subject  or  citizen  of  any  foreign 
prince,  state,  colony,  district,  or 
people,  who  shall  transiently  be 
within  the   United    States,  and 
shall,  on  boiu*d  of  any  vessel  of 
war,  letter  of  marque,  or  priva- 
teer, which  at  the  time  of  its 
arrival  within  the  United  States, 
was  fitted  and  equipped  as  such, 
enlist  or  enter  himself,  or  hire  or 
retain  another  subject  or  citizen 
of  the  same  foreign  prince,  state, 
colony,  district,  or  people,  who  is 
transiently    within    the   United 
States,  to  enlist  or  enter  himself 
to  serve  such  fbreign  prince,  state, 
colony,  district,    or   people,   on 
board  such  vessel  of  war,  letter 
of  marque,  or  privateer,  if  the 
United  States  shall  then  be  si 
peace  with  such  foreign  prince, 
state,  colony,  district  or  people.** 
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The  3rd  secdon  (a\  which  is  nearly  the  same  as  the  7th        ises. 
section  of  the  59  Geo.  3,  c.  69,  enacts  ••  that  if  any  person      V"'^-^ 
shall,  within  the  limits  of  the  United  States,  fit  out  and  arm,      QmBKAL 
or  attempt  to  fit  oot  €md  arm,  or  procure  to  be  fitted  out       Silum. 
and  armed,  or  shall  knowingly  be  concerned  in  the  fur- 
nishing, fitting  oot,  or  arming  of  any  ship,**  with  intent  that 
such  ship  shall  be  employed  in  the  service  of  a  foreign  power 
to  cruise  or  commit  hostilities  against  the  subjects  of  any 
power  with  whom  the  United  States  are  at  peace,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  the  ship  shall  be  for- 
feited.   The  first  part  of  the  clause  is  in  the  conjunctive, 
whereas  the  latter  part  is  in  the  disjunctive.  Then  at  the  word 
*' concerned*'  another  term  is  introduced,  viz.,  **  furnishing.'' 
However,  if  the  section  means,  ''You  shall  not  within  the 
United  States  fit  out  a  ship  as  a  ship  of  war,  intending  her 
to  be  employed  by  one  belligerent  against  another,"  that 
tallies  with  the  rules  laid  down  by  the  American  Govern- 
ment and  affirmed  by  writers  on  international  law ;  because, 
in  more  enlarged  terms,  it  means  *'  You  shall  not  fit  out  a 
ship  with  any  of  those  distinctive  fittings  or  equipments 

(a)  Sect.  8.  **  That  if  any  person  tor  j  or  jurisdiction  of  the  United 

Bhall  within  the  limits  of  the  United  States  for  any  ship  or  vessel,  to 

States  fit  out  and  arm,  or  attempt  the  intent  that  she  may  be  em- 

to  fit  out  and  arm,  or  procure  to  ployed  as  aforesaid,  every  person 

be  fitted  out  and  armed,  or  shall  so  ofiending  shall  be  deemed  guilty 

knowingly  be  oond^med  in  the  of  a  high  misdemeanor,  and  shaD 

famishing,  fitting  out,  or  arming  be  fined  not  more  than  $10,000, 

of  any  ship  or  vessel  witE  intent  and    imprisoned  not   more  than 

that  such  ship  or  vessel  shall  be  three  years ;  and  every  such  ship 

employed  in  the  service  of  any  or  vessel,  with  her  tackle,  apparel, 

foreign  prince  or  state,  or  of  any  and  furniture,  together  with  all 

colony,    district,   or   people,    to  materials,  arms,  ammunition,  and 

cruize  or  commit  hostilities  against  stores,  which  may  have  been  pro- 

the  subjects,  citizens,  or  property  cured  for  the  building  and  equip- 

of  any  foreign  prince  or  state,  or  ment  thereof,  shall  be  forfeited, 

of  any  colony,  district,  or  people  one-half  to  the  use  of  the  infer- 

with  whom  t^e  United  States  are  mer,  and  the  other  half  to  the 

at  peace,  or  shall  issue  or  deliver  use  of  the  United  States, 
a  commission  within   the  terri- 
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which  are  not  ambiguoos^  but  are  of  use  in  no  ship  except 
a  ship  of  war."  The  4th  section  (a)  relates  to  the  fitting  out 
and  arming  by  any  citizen  of  the  United  States  of  any  ship 
with  intent  that  such  ship  shall  cruize  or  commit  hostilities 
upon  the  citizens  of  the  United  States.  That  section  is  not 
in  the  Act  of  1794.  By  the  5th  section  (ft),  if  any  person 
shall,  within  the  United  States,  increase  or  augment,  or  pro- 
cure to  be  increased  or  augmented,  or  shall  knowingly  be 
concerned  in  increasing  or  augmenting  the  force  of  any  ship 
of  war^  which  at  the  time  of  her  arrival  within  the  United 


(a)  Sect.  4.  "That  if  any 
citizen  or  citizens  of  the  United 
States  shall,  without  the  limits 
thereof,  fit  out  and  arm,  or 
attempt  to  fit  out  and  arm, 
or  procure  to  be  fitted  out  and 
armed,  or  shall  knowinglj  aid 
or  be  concerned  in  the  furnish- 
ing, fitting  out,  or  arming,  anj 
private  ship  or  vessel  of  war,  or 
privateer,  with  intent  that  such 
ship  or  vessel  shall  be  employed 
to  cruize  or  commit  hostilities 
upon  the  citizens  of  the  United 
States,  or  their  property,  or  shall 
take  the  command  of,  or  enter  on 
board  of  anj  such  ship  or  vessel 
for  the  intent  aforesaid,  or  shall 
purchase  any  interest  in  any  such 
ship  or  vessel,  with  a  view  to 
share  in  the  profits  thereof,  such 
person  so  offending  shall  be 
deemed  guilty  of  a  high  misde- 
meanor, and  fined  not  more  than 
10,000  dollars,  and  imprisoned  not 
more  than  ten  years;  and  the 
trial  for  such  ofiience,  if  committed 
without  the  limits  of  the  United 
States,  shall  be  in  the  district  in 
which  the  ofiender  shall  be  appre- 
hended or  first  brought.** 

(b)  Sect.  5.  "  That  if  any  per- 


son shaQ,  within  the  territory  or 
jurisdiction  of  the  United  States, 
increase  or  augment,  or  procure  to 
be  increased  or  augmented,  or  shall 
knowingly  be   concerned  in  in- 
creasing or  augmenting  the  force 
of  any  ship  of  war,  cruiser,  or 
other  armed  vessel,  which,  at  the 
time  of  her  arrival  within  the 
United  States,  was  a  ship  of  war, 
or  cruizer,  or  armed  vessel,  in 
the  service  of  any  foreign  prince, 
or  state,  or  of  any  colony,  district, 
or  people,  or  belonging  to  the 
subjects  or  citizens  of  any  such 
prince,  or  state,  colony,  district, 
or  people,  the  same  being  at  war, 
with  any  foreign  prince  or  state, 
or  of  any  colony,  district,  or  people 
with   whom  the   United  States 
are  at  peace,  by  adding  to  the  num- 
ber of  the  guns  of  such  vessel, 
or  by  changing  those  on  board  of 
her,  for  guns  of  a  larger  calibre, 
or  by  the  addition  thereto  of  any 
equipment    solely  applicable   to 
war,  every  person  so  offending 
shall  be  deemed  guilty  of  a  high 
misdemeanor,  shall  be  fined  not 
more  than  1000  dollars,  and  be  im- 
prisoned not  more  than  one  year. 
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Stales  was  a  ship  of  war  io  the  aervice  of  a  foreign  power, 
at  war  with  a  foreign  power  with  whom  the  United  States 
are  at  peace,  by  adding  to  the  gnns  of  such  veaBel  or  by 
changing  those  on  board  for  guns  of  a  larger  calibre,  or  by 
addition  thereto  of  cany  equipment  eolefy  appUoabU  to  watf 
sball  be  deemed  guilty  of  a  misdemeanor.  That  section 
throws  light  upon  the  legislation.  It  deals  with  a  ship  as  to 
whose  desdnation  there  can  be  no  doubt;  a  ship  with 
letters  of  marque^  or  a  privateer,  or  a  national  ship  of  war, 
and  it  is  declared  unlawful  to  augment  her  force  by  adding 
to  or  changing  her  guns,  but  it  is  lawful  to  furnish  her  with 
equipments  not  solely  applicable  to  war.  That  is  what 
the  rules  prescribe,  viz.,  to  look  at  the  character  of  the 
equipment.  It  is  not  necessary  to  advert  to  the  6th  (a), 
7th  {b\  8th  (c)  and  9th  sections  {d).  The  10th  section  {e) 
(which  was  not  in  the  Act  of  1794)  requires  the  owners 
or  consignees  of  every  armed  ship  sailing  from  the 
ports  of  the  United  States,  hehnging  wholly  or  in  part 
to  citizens  thereof^  to  enter    in    bond   with   suretiesp    in 


(a)  Sect  6  prohibits  persons 
Irom  setting  on  foot  within  the 
United  States  any  military  expe- 
dition against  a  friendly  power. 

(p)  Sect.  7.  That  the  district 
Coorts  shall  take  cognizance  of 
complunts,  by  whomsoever  insti- 
tuted, in  cases  of  captures  made 
within  the  waters  of  the 
United  States  or  within  a  marine 
league  of  the  coasts  or  shores 
thereof. 

(c)  Sect.  8  empowers  the  Presi« 
dent  of  the  United  States  to  em* 
ploy  the  forces  or  the  militia  for 
suppressing  such  expeditions. 

{d)  Sect.  9  empowers  the  Presi- 
dent of  the  United  States  to  em- 
ploy the  forces  or  militia  to  compel 
the  departure  of  vessels. 


(e)  Sect.  10.  "  That  the  owners 
or  consignees  of  every  armed  ship 
or  vessel  sailing  out  of  the  ports 
of  the  United  States,  belonging 
wholly  or  in  part  to  citizens  there- 
of, shall  enter  into  bond  to  the 
United  States,  with  sufficient 
sureties,  prior  to  clearing  out  the 
same,  in  double  the  amount  of 
the  value  of  the  vessel  and  cargo 
on  board,  including  her  arma- 
ment, that  the  said  ship  or  vessel 
shall  not  be  employed  by  such 
owners  to  cruize  or  commit  hosti- 
lities against  the  subjects,  citizens, 
or  property  of  any  foreign  prince 
or  state,  or  of  any  colony,  district, 
or  people  with  whom  the  United 
States  are  at  peace.*' 
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double  the  amoant  of  the  vessel  and  cargo,  that  the  ship 
shall  not  be  employed  to  cruize  or  commit  hostilities 
against  any  foreign  power  with  whom  the  United  States 
are  at  peace.  But  before  a  collector  of  customs  can  establish 
a  right  to  demand  a  bond,  he  must  shew  that  the  ship  is  an 
armed  ship.  The  Uth  section  {a)  (which  was  not  in  the  Act 
of  1794)  requires  the  collectors  of  customs  to  detain  *'any 
vessel  manifestly  halt  far  U>arUkepurpaies/*  not  generally,  hot 
of  which  **  the  cargo  shall  priuctpally  consist  of  arms  and  mu- 
nitions of  war,  when  the  number  of  men  shipped  on  board  or 
other  circumstances  shall  render  it  probable  that  such  vessel 
is  intended  to  be  employed**  against  some  foreign  power  at 
peace  with  the  United  States.  That,  again,  throws  light  upon 
the  general  object  and  scope  of  the  legislation,  because  if 
the  intention  was  to  render  it  an  offence  to  do  anything  to  a 
ship  in  a  port  of  the  United  States  which  might  afterwards 
be  available  when  she  became  a  ship  of  war,  the  collector  of 
customs  would  have  been  authorized  to  detain  the  ship,  though 
she  had  no  warlike  equipments,  if  she  was  manifestly  built  for 
warlike  purposes.  But  he  has  no  right  to  detain  a  ship  or 
to  require  a  bond  from  its  owner  on  mere  suspicion  or  proof 
that  she  might  thereafter  be  turned  into  a  ship  of  war. 

A  construction  has  been  put  on  this  Act  of  Congress 
by  several  American  authorities.     In  the  case  of  Moodk  v. 


(a)  Sect  1 1 .  « That  thecollectors 
of  the  customs  be,  and  they  are 
lierebj,  respectiTeij,  authoriced 
and  required  to  detain  any  Tessel 
manifestly  built  for  warlike  pur- 
poses, and  about  to  depart  the 
United  States,  of  which  the  cargo 
shall  principally  consist  of  arms 
and  munitions  of  war,  when  the 
number  of  men  shipped  on  board 
or  other  circumstances  shall  ren- 
der it  probable  that  such  yessel 
is     intended    to    be     employed 


by  the  owner  or  owners  to 
cruize  or  commit  hostilities 
upon  the  subjects,  citiaens,  or 
property  of  any  foreign  prince  or 
state,  or  of  any  colony,  district,  or 
people  with  whom  the  United 
States  are  at  peace,  until  the 
decision  of  the  President  be  had 
thereon,  or  until  the  owner  or 
owners  shall  give  such  bond  and 
security  as  is  required  of  the 
owners  of  armed  ships  by  the 
preceding  section  of  this  Act. 
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**  I%e  Ship  BrothmT  (a)  the  question  was  whether  the  pri- 
rateer  which  captured  the  priie,  received  in  an  American 
port  additional  equipments  solely  applicable  to  war.  In  Tht 
United  States  ▼•  Gtdnet  (b)  one  question  was  whether  there 
had  been  an  equipment,  within  the  terms  of  the  Act  of 
Congress,  within  the  American  jurisdiction,  and  both  the 
Jadge  and  council  agreed  that  the  question  turned  upon 
whether  there  had  been  a  couTcrsion  of  the  ship  into  a  ship 
of  war  by  virtue  of  those  equipments.  In  ITie  United  States 
T.  Quijiey  (c)  the  fitting  out  was  clearly  of  a  warlike 
character,  and  the  only  point  decided  was  that,  upon  an 
indictment  under  the  Srd  section  of  the  American  Act, 
the  jury  need  not  find  that  the  ship  was  armed  or  in  a 
condition  to  commit  hostilities. 

Then  with  respect  to  the  59  Geo.  3,  c.  69.  In  the  year 
1713,  and  again  in  1721,  the  Judges,  in  answer  to  a  ques- 
tion by  the  House  of  Lords,  expressed  their  opinion  that 
the  Crown  had  no  power  to  prohibit  the  building  of  ships 
of  war  or  of  great  force  for  foreigners,  in  any  part  of  his 
Majesty's  dominions  ((/).  The  circumstances  under  which 
59  Geo.  3,  c.  69,  passed  are  described  in  Alison's  Second 
History   of  Europe,  vol.   1,  chap.  4,  sect.   95  {e\   and 
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(a)  Bee's  Amcr.  Ilep476. 

(b)  Whartoii*8  Amer.  State 
Trials,  93. 

(e)  6  Peter's  Amer.  Rep.  445. 
469. 

((f)  Fortescue,  388. 

(e)  The  following  passages  were 
cited: — ^^Ever  since  the  contest 
between  the  splendid  colonies  of 
Spain  and  the  mother  country  had 
begun  in  1 8 1 0,  it  had  been  regarded 
with  warm  interest  in  Great  Bri- 
tain ;  ^partl J  in  consequence  of  the 
strong  and  instinctiYe  attachment 

VOIm  IL — H.  &  a  H 


of  its  inhabitants  to  the  cause  of 
freedom,  and  sympathy  with  all 
who  are  engaged  in  asserting  it; 
partly  in  consequence  of  extrava- 
gant expectations  formed  and  fo- 
mented by  interested  parties,  as 
to  the  yast  field  that,  by  the 
independence  of  those  colonies, 
would  be  opened  to  British  com- 
merce and  enterprise.  . . .  Not  only 
did  great  numbers  of  the  penin- 
sular TCterans,  officers  and  men, 
go  oyer  in  small  bodies,  and  carry 
to  the  insurgents  the  benefit  of 

I  Exai. 
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Canning's   Speeches,  vol.  4,   pw    154,  159  (a).    The  evil 
intended  to  be  remedied  was  pointed  oat  bj  Sir  S.  Shepherd 


SlLLOf. 


their  experience  and  tbe  prestige 
of  their  fame,  but  a  British  ad- 
Tentnrer,  who  aasolned  the  title 
of  Sir  McGregor  M^Gr^or*  ool- 
lected  a  considerable  expedition 
in  the  harbours  of  this  oonntiy, 
with  which,  in  British  yessds  and 
under  the  British  flag*  he  to<^ 
possession  of  Porto  Bello  in  South 
America,  then  in  the  undisturbed 
possession  of  a  Spanish  fwce,  a 
countrj  at  peace  with  Great  Bri- 
tain. This  Tiolent  aggression  led 
to  strong  remonstrance  on  the 
part  of  the  Spanish  goTcmment, 
in  consequence  of  which  Go- 
Tcmment  brought  in  a  Foreign 
Enlistment  Bill,  which  led  to  vio- 
lent debates  in  both  Houses  of 
Parliament.**  After  referring  to 
debates  in  parliament,  and  the 
doctrine  laid  down  in  Martens, 
**  Droit  des  Gens,**  which  Lord 
Lansdowne  had  cited,  the  author 
proceeds: — *' Admitting  that  the 
doctrine  of  Martens,on  which  Lord 
Lansdowne  so  strongly  rested,  is 
well  founded,  and  that  it  is  no  riola- 
tion  of  neutrality  for  one  belli- 
gerent to  be  allowed  to  levy  men 
in  the  dominions  of  a  neutral 
power,  that  was  a  very  different 
thing  from  the  course  which  was 
now  adopted  in  Great  Britain  in 
regard  to  the  South  American  in- 
surgents. There  was  no  levying 
of  men  by  isolated  foreign  agents, 
atf  in  the  wars  of  the  Duke  of 
Alra  or  Gustarus  Adolphus. 
Joint  stock  companies  were  form- 
ed; loans  to  an  enormous  ex- 
tent granted  to  the  governments 


of  the  insuigent  states  at  a  very 
high  rate  of  interest,  provided  for 
by  retaining  2021  or  902.  per  cent. 
off  the  sum  sabacribed ;  and  great 
expediUons  sent  out  which  at  last 
amounted  to  8000  and  10,000  men, 
fully  armed  and  equipped  by  the 
companies  engaged  in  the  under- 
taking, in  order  to  secure  for 
them  the  payment  of  their  divi- 
dends.*" 

(a)  The  following  passages 
were  cited: — "What  would  be 
the  result  if  the  House  (of  Com- 
mons) refused  to  arm  Government 
with  the  means  of  maintainbg 
neutrality?  Government  would 
then  possess  no  other  power 
than  that  which  they  exerted 
two  years  ago,  and  exerted  in 
vain.  The  House  would  do  well 
to  reflect  seriously  on  thb  be- 
fore  they  placed  Government  in 
so  helpless  a  situation.  Did  tbe 
honorable  and  learned  gen- 
tleman really  think  it  would 
be  a  wholesome  state  of  things 
that  troops  for  foreign  serrioe 
should  be  parading  about  the 
streets  of  the  metropolis  with- 
out any  power  on  the  part  of 
Government  to  interfere  to  pre* 
vent  it  ?  At  that  very  moment 
such  was  the  case  in  some  psrts 
of  the  empire,  and  he  had  little 
doubt  that  in  a  rerj  short  time 
the  practice  would  be  extended 
to  London.**  .  .  .  «*  Ministers 
did  not  apply  to  Parliament  for 
this  aid  until  they  had  tried,  with- 
out effect,  all  the  means  which 
were  in  their  power ;  if  they  were 
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in  introducing  the  bill:  Hansard's  Parliamentary  Debates, 
voL  40,  p.  364  (a>  The  title  (b)  of  the  59  Geo.  3,  c.  69, 
sbews  the  object  of  the  enactment,  and  the  preamble  (c) 
tallies  with  its  history.  The  first  section  repeals  certain 
acts  of  parliament  for  preventing  enlisting  in  foreign  service. 
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not  now  vested  with  the  requbite 
authority,  if  before  next  summer 
the  oonntry  should  exhibit  the 
Kandalous  and  disgraceful  scene 
of  lawless  bands  of  armed  men 
raised  for  foreign  service,  parading 
through  the  streets,  let  not  min- 
isfcen  be  blamed;  for  they  had 
warned  Parliament  of  the  danger, 
and  had  called  on  them  to  prevent 
it." 

(a)  The  following  passages  were 
cited:—"  It  was  extremely  import- 
ant, for  the  preservation  of  neu- 
trality, that  the  subjects  of  this 
country  should  be  prevented  from 
fitting  out  any  equipments,  not 
onlj  in  the  ports  of  Great  Britain 
and  Ireland,  but  also  in  the  other 
ports  of  the  British  dominions,  to 
be  employed  in  foreign  service. 
The  principle  in  this  case  was  the 
same  as  in  the  other,  because  by 
fitting  out  armed  vessels,  or  by 
supplying  the  vessels  of  other 
countries  with  warlike  stores,  as 
efiTectual  assistance  might  be  ren- 
dered to  a  foreign  power  as  by 
enlistment  in  their  service.  In 
this  second  provision  of  the  bill, 
two  objects  were  intended  to  be 
embraced, — to  prevent  the  fitting 
out  of  armed  vessels,  and  also  to 
prevent  the  fitting  out  or  supply- 
ing other  ships  with  warlike  stores 
inanyof  his  Majesty *s  ports.  Not 
that  such  vessels  might  not  re- 
ceive provisions  in  any  port  in  the 
British  dominions;  but  the  object 

H  H 


of  the  enactment  was  to  prevent 
them  from  shipping  warlike  stores, 
such  as  guns  and  other  things  ob- 
vionsly  and  manifestly  intended 
for  no  other  purpose  than  war.** 

(b)  An  Act  to  prevent  the 
Enlisting  or  Engagement  of  his 
Majesty's  Subjects  to  serve  in 
Foreign  Service,  and  the  fitting 
out  or  equipping,  in  his  Majesty's 
Dominions,  Vessels  for  warlike 
Purposes,  without  his  Majesty's 
Licence. 

(c)  Whereas  the  enlistment  or 
engagement  of  his  Majesty's  sub- 
jects  to  serve  in  war  in  foreign  ser- 
vice, without  his  Majesty*s  licence 
and  the  fitting  out  and  equipping 
and  arming  of  vessels  by  his 
Majesty's  subjects,  without  his 
Majesty's  licence,  for  warlike 
operations  in  or  against  the  do- 
minions or  territories  of  any 
foreign  prince,  state,  potentate, 
or  persons  exercising  or  assum- 
ing to  exercise  the  powers  of 
government  in  or  over  any  foreign 
country,  colony,  province,  or  part 
of  any  province,  or  against  the 
ships,  goods,  or  merchandise  of  any 
foreign  prince,  state,  potentate, 
or  persons  as  aforesaid,  or  their 
subjects,  may  be  prejudicial  to 
and  tend  to  endanger  the  peace 
and  welfare  of  this  kingdom: 
And  whereas  the  laws  in  force 
are  not  sufficiently  effectual  for 
preventing  the  same :  Be  it  there- 
fore enacted,  &c. 
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The  first  branch  of  the  second  section  (a)  declares  that  if 
any  natural-born  Multject  shall  enlist  or  agree  to  enlist  or 


(a)  Sect.  2.  **  And  be  it  further 
declared  and  enacted,  That  if  any 
natural-bom  subject  of  hia  Ma- 
jesty, his   heirs   and  successors, 
without  the  leave  or  licence  of  his 
Majesty,  his  heirs  or  successors, 
for  that  purpose  first  had  and  ob- 
tained, under  the  sign  manual  of 
his  Majesty,  his  heirs  or  suoces- 
sors,    or    signified   by  order  in 
council,  or  by  proclamation   of 
his  Majesty,  his  heirs  or  succes- 
sors, shall  take  or  accept,  or  shall 
agree  to  take  or  accept,  any  mili- 
tary commission,  or  shall  other- 
wise enter  into  the  military  ser- 
Tice  as  a  commissioned  or  non- 
commissioned officer,  or  shall  en- 
list or  enter  himself  to  enlist,  or 
shall  agree  to  enlist  or  to  enter 
himself  to  serve  as  a  soldier,  or 
to  be  employed  or  shall  serve  in 
any  warlike  or  military  operation, 
in  the  service  of  or  for  or  under 
or  in  aid  of  any  foreign  prince, 
state,  potentate,  colony,  province, 
or  part  of  any  province  or  people, 
or  of  any  person  or  persons  ex- 
ercising or  assuming  to  ezercise 
the  powers  of  government  in  or 
over  any  foreign  country,  colony, 
province,  or  part  of  any  province 
or  people,  either  as  an  officer  or 
soldier,  or  in  any  other  military 
capacity ;  or  if  any  natural-bom 
subject  of  his  Majesty  shall,  with- 
out such  leave  or  licence  as  afore- 
said, accept,  or  agree  to  take  or 
accept,  any  commission,  warrant, 
or  appointment  as  an  officer,  or 
shall  enlist  or  enter  himself,  or 
shall  agree  to  enlist  or  enter  him- 
self, to  serve  as  a  sailor  or  marine, 
or  to  be  employed  or  engaged. 


or  shall  serve  in  and  on  board 
any    ship    or    vessel    of    war, 
or  in  and  on  board  any  ship  or 
vessel    used    or   fitted    out,    or 
equipped  or  intended  to  be  used 
for  any  warlike  purpose,  in  the 
service  of  or  for  or  under  or  in 
aid  of  any  foreign  power,  prince, 
state,  potentate,  colony,  province, 
or  part  of  any  province  or  people, 
or  of  any  person  or  persons  exer- 
cising or  assuming  to  exercise  the 
powers  of  government  in  or  over 
any  foreign  country,  colony,  pro- 
vince, or  part  of  any  province  or 
people;  or  if  any  natural -bom 
subject  of  his  Majesty  shall,  with- 
out such  leave  and  licence  as 
aforesaid,    engage,    contract,  or 
agree  to  go,  or  shall  go  to  any 
foreign    state,    country,    colony, 
province,  or  part  of  any  province, 
or  to  any  place  beyond  the  seas, 
with  an  intent  or  in   order  to 
enlist  or  enter  himself  to  serve, 
or  with  intent  to  serve  in  any  war- 
like or  military  operation  what- 
ever, whether  by  land  or  by  sea, 
in  the  service  of  or  for  or  under 
or  in  aid  of  any  foreign  prince, 
state,  potentate,  colony,  province, 
or  part  of  any  province  or  people, 
or  in  the  service  of  or  for  or 
under  or  in  aid  of  any  person  or 
persons  exercising  or  assuming  to 
exercise  the  powers  of  govern- 
ment   in    or    over    any  foreign 
country,  colony,  province,  or  part 
of  any  province  or  people,  either 
as  an  officer  or  a  soldier,  or  in 
any  other  military  capacity,  or  as 
an  officer  or  sailor,  or  marine,  in 
any  such  ship  or  vessel  as  afore- 
said, although  no  enlisting  money 
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8er?e  in  foreign  service,  military  or  naval,  he  shall  be  guilty 
of  a  misdemeanor.  The  second  branch  of  the  section 
creates  another  oflTence  which  extends  to  all  persons,  but 
the  act  must  be  committed  within  her  Majesty's  dominions, 
viz.,  the  hiring,  retaining,  engaging,  or  procuring  others  to 
enlist.  That  enactment  has  no  reference  to  international 
law.  Its  object  is  to  prevent  any  subject  of  the  Queen 
from  entering  into  the  military  service  of  a  foreign  power, 
which  may  be  inconsistent  with  the  allegiance  he  owes  to 
his  sovereign.  The  motive  for  serving  in  the  foreign  army 
is  immaterial:  it  may  be  wholly  irrespective  of  war,  and 
merely  with  the  view  of  forming  part  of  the  standing  army 
of  the  state ;  but  the  legislature  has  said  that  it  shall  not  be 
done  without  the  leave  of  the  Crown.  The  3rd,  4th,  5th  and 
6ih  sections  are  not  material  to  the  present  questions.  The 
latter  terminates  a  series  ot  provisions  having  a  wider  and 


or  paj  or  reward  shall  have  been 
or  ihall  be  in  anj  or  either  of  the 
cases  aforesaid  actuallj  paid  to  or 
received  by  him,  or  bj  anj  person 
to  or  for  hif  use  or  benefit ;  or  if 
aoj  person  whatever,  within  the 
United  Kingdom  of  Great  Britain 
and  Ireland,  or  in  any  part  of  his 
Majesty's  dominions  elsewhere,  or 
in  any  country,  colony,  settlement, 
island,  or  place  belonging  to  or 
subject  to  his  Majesty,  shall  hire, 
retain,  engage,  or  procure,  or  shall 
attempt  or  endeavour  to  hire,  re- 
tain, engage,  or  procure,  any  per. 
son  or  persona  whatever  to  enlist, 
or  to  enter  or  engage  to  enlist,  or 
to  serve  or  to  be  employed  in  any 
snch  service  or  employment  as 
aforesaid,  as  an  officer,  soldier, 
sailor,  or  marine,  either  in  land  or 
sea  service,  for  or  under  or  in  &id 
of  any  foreign  prince,  state^  po- 
tentate, colony,  province,  or  part 


of  any  province  or  people,  or  for 
or  under  or  in  aid  of  any  person 
or  persons  exercising  or  assuming 
to  exercise  any  powers  of  govern- 
ment as  aforesaid,  or  to  go  or  to 
agree  to  go  or  embark  from  any 
part  of  his  Majesty's  dominions, 
for  the  purpose  or  with  intent  to 
be  so  enlisted,  entered,  engaged, 
or  employed  as  aforesaid,  whether 
any  enlisting  money,  pay,  or  re- 
ward shall  have  been  or  shall  be 
actually  given  or  received,  or  not; 
in  any  or  either  of  such  cases, 
every  person  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor, 
and  upon  being  convicted  thereof, 
upon  any  information  or  indict- 
ment, shall  be  punishable  by  fine 
and  imprisonment,  or  either  of 
them,  at  the  discretion  of  the 
Court  before  which  such  offender 
shall  be  convicted.** 
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a  differeot  object  irom  prohibiting  the  aiding  of  one  belli- 
gerent against  another.  The  seventh  section  (a)  is  the 
expression  of  international  law,  and  should  be  read  with 


(a)  Sect.  7.  ««TluU  if  anj  per- 
son, within  any  part  of  the  United 
Kingdom,  or  in  anj  part  of  his 
Majesty's  dominions  beyond  the 
seas,  shall,  without  the  leave  and 
licence  of  his  Majesty  for  that 
purpose  first  had  and  obtained  as 
aforesaid,  equip,  furnish,  fit  out, 
or  arm,  or  attempt  or  endeavour 
to  equip,  furnish,  fit  out,  or  arm, 
or  procure  to  be  equipped,  fur- 
nished, fitted  out,  or  armed,  or 
shall  knowingly  aid,  assist,  or  be 
concerned  in  the  equipping,  fur- 
nishing, fitting  out,  or  arming  of 
any  ship  or  vessel  with  intent  or 
in  order  that  such  ship  or  vessel 
shall  be  employed  in  the  service 
of  any  foreign  prince,  state,  or 
potentate,  or  of  any  foreign  colony, 
province,  or  part  of  any  province 
or  people,  or  of  any  person  or 
persons  exercising  or  assuming  to 
exercise  any  powers  of  govern- 
ment in  or  over  any  foreign  state, 
colony,  province,  or  part  of  any 
province  or  people,  as  a  transport 
or  store  ship,  or  with  intent  to 
cruize  or  commit  hostilities  against 
any  prince,  state,  or  potentate,  or 
against  the  subjects  or  citizens  of 
any  prince,  state,  or  potentate,  or 
against  the  persons,  exercising  or 
assuming  to  exercise  the  powers 
of  government  in  any  colony, 
province,  or  part  of  any  province 
or  country,  or  against  the  inhabi- 
tants of  any  foreign  colony,  pro- 
vince, or  part  of  any  province  or 
country^  with  whom  his  Majesty 
shall  not  then  be  at  war ;  or  shall, 
within  the  United  Kingdom,  or 


any  of  his  Majesty's  dominions 
or  in  any  settlement,  o(dony,  ter- 
ritory, island,  or  place  belonging 
or  subject  to  his  Majesty,  issue  or 
deliver  any  commission  for  any 
ship  or  vessel,  to  the  intent  that 
such  ship  or  vessel  shall  be  em- 
ployed as  aforesud,  every  such  per- 
son so  offending  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  thereof,  upon  any 
information    or    indictment,   be 
punished  by  fine  and  imprison- 
ment, or  either  of  them,  at  the 
discretion  of  the  Court  in  which 
such  offender  shall  be  convicted ; 
and  every  such  ship  or  vessel,  with 
the    tackle,   apparel,  and  furni- 
ture, together  with  all  the  mate- 
rials, arms,  ammunition,  and  storesi 
which  may  belong  to  or  be  on 
board  of  any  such  ship  or  vessel, 
shall  be  forfeited ;  and  it  shall  be 
lawful  for  any  ofiEicer  of  his  Ma- 
justy*s  customs  or  excise,  or  any 
officer  of  his  Majesty's  navy,  who 
is  by  law  empowered  to  make 
seizures,  for  any  forfeiture  incur- 
red under  any  of  the  laws  of 
customs  or  excise,  or  the  laws  of 
trade    and   navigation,  to  seize 
such  ships  and  vessels  aforesaid, 
and  in  such  places  and  in  such 
manner  in  which  the  officers  of 
his  Majesty's  customs  or  excise 
and  the  officers  of  his  Majesty's 
navy  are  empowered  respectively 
to'make  seizures  under  the  laws 
of  customs  and  excise,  or  under 
the  laws  of  trade  and  navigation ; 
and.*that  every  such   ship  and 
vessel,  with  the  tackle,  apparel. 


MICUABUCAB  TBRM^    27    VICT. 


459 


the  light  of  it.  That  section  contains  no  prohibition 
against  building  a  ship,  as  distinguished  from  "  equipping^ 
furnishing  and  fitting  out,  or  arming."  Its  language  as- 
sumes that  there  is  a  ship  in  existence  to  which  something 
is  to  be  superadded,  either  equipping,  furnishing,  fitting 
out,  or  arming.  That  is  clear  from  the  latter  part  of  the 
section,  which  says,  that  **  every  such  ship  or  vessel,  with 
the  tackle,  apparel  and  furniture,  together  with  all  the 
materials,  arms,  ammunition  and  stores  which  may  belong 
to^  or  be  on  board  of  any  such  ship  or  vessel,  shall  be 
forfeited;**  and  then  the  section  proceeds  to  say,  that  every 
such  ship  or  vessel,  &c.,  may  be  prosecuted  and  condemned 
in  like  manner  as  ships  or  vessels  for  breach  of  the  customs 
law«  Again,  where  the  section  speaks  of  issuing  or  deli- 
vering a  commission,  these  words  occur,  *'  for  any  ship  or 
vessel,  to  the  intent  that  such  ship  or  vessel  shall  be 
employed  as  aforesaid.**  If  the  argument  is  to  be  advanced 
that  the  moment  it  is  discovered  that  any  part  of  the 
structure  of  a  vessel  is  suitable  for  a  vessel  of  war,  and  not 
for  a  vessel  of  commerce,  there  is  an  offence  within  the 
Act,  that  argument  would  go  to  this  extent,  that  if  the 
keel  of  a  ship  was  laid  down  with  intent  that  she  should  be 
a  ship  of  war,  that  would  be  a  misdemeanor  and  a  for- 
feiture of  the  keeL  But  the  legislature  never  intended  to 
prohibit  the  building  of  ships  for  belligerents,  for  it  is  not 
every  description  of  equipment,  furnishing  and  fitting  out, 
which  is  forbidden,  but  only  an  equipment  with  intent  or 
in  order  that  the  vessel  may  be  used  as  a  transport,  or 
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and  famitiire,  together  with  all 
the  materialfl,  arms,  ammanition, 
and  stores  which  may  belong  to 
or  be  on  board  of  such  ship  or 
vessel,  may  be  prosecuted  and 
condemned  in  the  like  manner 
and  in  such  Courts  as  ships  or 


vessels  may  be  prosecuted  and 
condemned  for  any  breach  of  the 
laws  made  for  the  protection 
of  the  revenues  of  customs  and 
excise,  or  of  the  laws  of  trade  and 
navigation. 
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cruise  or  commit  hostiliticB.    There  is  nothing  in  the 
59  Geo.  3y  c.  69,  which  prohibits  the  hiring  a  ship  or 
room  in  a  ship,  for  the  purpose  of  carrying  warlike  stores, 
to  be  delivered  either  to  a  ship  abroad  or  at  a  port  abroad. 
There  is  nothing  which  indicates  that  the  building  and 
fitting  out  of  a  class  of  ships,  well  known  in  war  and  called 
'*  despatch  boats,**  is  intended  to  be  prohibited,  and  there  is 
nothing  which  forbids  the  building  the  hull  of  a  ship,  and 
towing  it  out  of  the  jurisdiction  of  the  neutral  state  into  a 
belligerent  port.     Suppose  France  and  Russia  at  war  and 
England  neutral,  a  ship-builder  in  England,  employed  by 
France,  might  complete  the  hull  of  a  vessel  of  war,  and 
have  it  towed  to  a  French  port,  and  the  rigging,  sails,  guns 
and  munition  of  war  might  be  sent  to  that  port  from  any 
port  in  England,  subject  to  capture  by  the  other  belligerent 
A  ship-builder  in  England  might  lawfully  put  on  the  ship 
a  steam-engine,  sails,  or  anything  which  would  enable  her 
to  navigate  the  Channel  without  the  assistance  of  a  tow- 
boat.     That  would  not  be  an   equipping,  furnishing,  or 
fitting  out  as  a  ship  of  war ;  for  the  mere  addition  of  the 
means  of  propulsion  would  not  make  her  a  ship  of  war, 
when  she  was  not  one  before.     According  to  the  argument 
for  the  Crown,  the  providing  an  anchor  or  fixing  a  lightning 
conductor  to  the  hull  of  a  vessel  would  be  an  equipping. 
If  building  is  not  forbidden  by  the  Act,  the  words, '^equipping^ 
furnishing,  fitting  out,  or  arming,  must  be  diversi  generis; 
for  upon  no  sound  principle  of  reasoning  can  so  unmeaning 
an  object  be  assigned  to  the  Act,  as  to  suppose  that  it  does 
not  forbid  the  building  of  the  hull  of  a  ship,  but  forbids 
something  of  the  same  character  wholly  unconnected  with 
building  a  ship  of  war.     But  if  the  words  ^*  equip,  furnish, 
fit  out,  or  arm,**  be  construed  as  ejusdem  generis,  the  last 
giving  a  complexion  to  the  whole,  the  object  of  the  legisla- 
ture is  intelligible,  viz.,  not  to  prohibit  building  or  anything 
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ID  the  nature  of  building,  bat  something  which  would  enable 
the  ship  to  be  used  as  a  ship  of  war.  The  meaning  of'*  equip" 
must  Tarj  according  to  the  description  of  vesseL  In  the  case 
of  a  whaler,  harpoons  are  part  of  the  equipment  The  7th 
section  is  a  prohibition  to  this  extent  "  No  person  within 
her  Majesty's  dominions  shall  equip  a  ship  as  a  ship  of 
war,  with  intent  or  in  order  that  it  shall  be  used  by  one 
belligerent  against  another.  It  is  still  lawful  to  send  to  a 
foreign  state,  or  deliver  in  this  country,  an  armed  vessel,  if 
the  intention  of  the  party  receiving  it  is  not  to  use  it  for 
hostile  purposes,  but  as  a  model  for  fitting  up  ships  of  war. 
Therefore,  the  ingredients  of  the  offence  are  threefold; 
first,  the  act  must  be  committed  within  her  Majesty's  do- 
^  minions:  secondly,  there  must  be  an  equipment,  or  such 
ss  would  enable  the  ship  to  cruize  and  commit  hostilities 
of  a  warlike  character,  and  thirdly,  an  intention,  on  the 
part  of  some  person  who  has  a  control  over  the  ship,  that 
it  shall  be  used  by  one  belligerent  against  another.  The 
intention  must  be  fixed,  not  conditional  or  contingent  and 
dependent  on  future  arrangements :  The  United  States  v. 
Qidney  (a).     The  8th  section  {b)  of  the  59  Geo.  3,  c.  69, 
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(a)  6  Peters,  Amer.  Rep.  445. 

(5)  Sect.  8.  "^That  if  an  J  person 
in  an  jpftrt  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  or 
in  anj  part  of  hb  Majesty*! 
domlnioiis  bejond  the  seas,  with- 
ont  the  leaTe  and  licence  of 
his  Majesty  for  that  purpose 
first  had  and  obtained  as  afore- 
said, shall,  bj  adding  to  the 
number  of  the  guns  of  such 
Teasel,  or  bj  changing  those  on 
board  for  other  guns,  or  bj  the 
addition  of  anj  equipfment  for 
war,  increase  or  augment,  or 
procure  to  be  increased  or  aug^ 
mented,  or  shall  be  knowingly 


concerned  in  increasing  or  aug- 
menting the  warlike  force  of  any 
ship  or  vessel  of  war,  or  cruizer, 
or  other  armed  vessel  which  at 
the  time  of  her  arrival  in  any 
part  of  the  United  Kingdom,  or 
any  of  his  Majesty's  dominions, 
was  a  ship  of  war,  cruizer,  or 
armed  vessel  in  the  service  of  any 
foreign  prince,  state,  or  potentate, 
or  of  any  person  or  persons  exer- 
cising or  assuming  to  exercise  any 
powers  of  government  in  or  over 
any  colony,  province,  or  part  of 
any  province  or  people  belonging 
to  the  subjects  of  any  such  prince, 
state,  or  potentate,  or  to  the  in- 
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which  is  similar  to  the  5th  section  of  the  Act  of  Congress, 
contemplates  the  case  of  a  ship  of  war  in  the  service  of  one 
of  the  belligerents  coming  into  a  port  in  this  country. 
But  all  equipment  b  not  prohibited,  only  an  addition 
to  her  warlike  force;  if  she  has  suffered  sea  damage 
or  been  disabled  in  action  with  the  enemy,  it  is  lawful 
to  repair  her.  It  is  also  lawful  to  furnish  her  with 
provisions  and  coals.  The  7th  section  should  receive 
the  same  construction  as  the  8th,  except  that  the  latter 
applies  to  a  ship  already  in  the  service  of  the  enemy, 
the  former  to  an  unarmed  ship  intended  for  that  service. 
The  argument  for  the  Crown  would  lead  to  this  absurdity, 
that  the  7th  section  prohibits  all  equipments,  whether  war- 
like or  not,  and  the  8th  section  allows  a  ship  armed  with 
intent  to  cruize  and  commit  hostilities  to  receive  any  equip- 
ment, provided  it  is  not  of  a  warlike  character* 

Then,  with  respect  to  the  words  in  the  7th  section,  ^*or 
attempt  or  endeavour  to  equip,**  &c.,  **  or  procure  to  be 
equipped,**  &c.,  or  knowingly  aid,  assist,  or  be  concerned  in 
the  equipping,**  &c«  The  ^'attempt  or  endeavour^  must  be  to 
do  an  act  which,  if  consummated,  would  be  an  offence  within 
the  former  part  of  the  section.  Therefore  assuming  that  the 
offence  is  to  equip  in  her  Majesty*s  dominions,  in  a  warlike 
manner,  a  ship  to  be  used  by  one  belligerent  to  cruize  and 
commit  hostilities  against  another,  the  attempt  or  endeavour 
must  be  to  equip  in  that  manner  a  ship  to  be  so  used 
Here  it  was  never  suggested  that  beyond  what  was  done  to 
the  ^'Alexandra'*  at  the  time  of  the  seizure,  anything  of 
habitants  of  anj  colonj,  prorince,      shaU,  upon  being  convicted  tbere- 


or  part  of  an/  proyince  or  countrj 
under  the  control  of  anj  person 
or  persons  so  exercising  or  as- 
summg  to  exercise  the  powers  of 
government,  everj  such  person 
so  offending  shall  be  deemed 
guiltj  of   a    misdemeanor,  and 


of,  upon  anj  information  or  in- 
dictment, be  punished  bj  fine  and 
imprisonment,  or  either  of  them, 
at  the  discretion  of  the  Court  be* 
fore  which  such  offender  shall  be 
convicted. 
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a  difierent  character  was  to  be  done  to  her  before  she  left 
the  jorisdictioD*  **  Procure  to  be  equipped,''  means  the  doing 
the  act  by  procuriug  another  to  do  it  **  Knowinglj  aid, 
assist,  or  be  concerned  in  the  equipping,**  means  the  being 
concerned  either  in  that  which  b  a  complete  equipment  or 
which  would  have  been  complete  if  not  interrupted.  A 
person  merely  working  on  the  vessel  would  not  commit  an 
offence  within  the  Act.  An  act  of  parliament  which  creates 
a  misdemeanor,  and  in  addition  the  forfeiture  of  valuable 
property,  should  receive  a  strict  construction.  An  extreme 
case  has  been  put  of  two  ships,  the  one  unequipped,  the 
other  having  on  board  implements  of  war,  sailing  together 
from  a  port  in  this  country^  and  when  beyond  the  neutral 
territory,  the  implements  of  war  being  transferred  from  one 
ship  to  the  other,  which  then  becomes  a  ship  of  war,  and  it 
is  asked  would  not  that  be  an  evasion  of  the  Act  ?  But  it  is 
a  wrong  mode  of  construing  a  penal  statute  to  extend  its 
provisions  beyond  what  the  legislature  intended  because  it 
may  by  possibility  be  evaded.  Evasion  means  avoiding  the 
commission  of  the  offence,  and  why  should  a  man  be 
punished  for  avoiding  committing  it  (a)?  A  jury  would  have 
to  determine  what  was  the  *^  equipment."  Was  it  the  con- 
struction  within  the  workshops  of  articles  which  were  never 
put  on  board  within  the  neutral  territory,  or  the  transfer  of 
those  articles  to  the  ship  beyond  the  neutral  territory  ?  If 
it  be  said  that  the  preparation,  within  the  neutral  territory. 


(a)  Thej  referred  to  the  fol- 
lowing passage  in  a  note  written 
on  the  16th  of  October,  1862,  bj 
Lord  Russell  to  Mr.  Adams,  the 
American  Ambassador,  acknow- 
ledging the  receipt  of  further  evi- 
dence as  to  the  gunboat  **  Alaba- 
ma."*— "With  reference  to  your 
obserrations  with  regard  to  the 


infringement  of  the  Enlistment 
Act,  I  have  to  remark,  that  it  is 
true  that  the  Foreign  Enlistment 
Act,  or  an  J  other  Act  of  the  same 
purpose,  can  be  evaded  bj  ver j 
subtle  contrivances ;  but  her  Ma- 
jesty cannot  on  that  account  go 
bejond  the  letter  of  the  existing 
law." 
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*  As  to  this  vessel,  see  po^t,  p.  467,  note  (a). 


461 


EXCHSaUBR  SEFO&XS. 


1868.        of  an  annament  for  a  ship  is  the  furnishing  that  ship  with 
the  armament,  that  would  equally  applj  although  the  ship 
never  came  within  the  neutral  territory,  and  consequently 
there  was  none  to  be  forfeited.    Suppose  an  indictment  for 
arming  a  ship  in  contravention  of  the  act  of  parliament^ 
would  that  be  supported  by  proof  that  in  her  Majesty's 
dominions  there  was  a  particular  store  or  repository,  within 
which  a  certain  armament  had  been  prepared  for  the  ship, 
but  which  was  to  be  put  on  board  beyond  her  Majesty's 
dominions  ?     The  answer  would  be,  that  is  not  an  arming 
of  the  ship.     If  so  with  regard  to  armament,  it  would  be 
the  same  with  regard  to  equipment,  furnishing  and  fitting 
out     If  it  were  allied  that  a  man  furnished  a  house, 
would  that  allegation  be  supported  by  proof  that  the  house 
had  no  furniture  in  it,  but  that  some  had  been  ordered  which 
was  set  apart  at  a  repository  with  the  view  of  furnishing  the 
house  at  some  future  time?  It  is  said  that  the  ports  of  this 
country  ought  not  to  be  used  as  arsenals  for  belligerent 
powers.     If  that  means  that  the  ports  of  this  country  ought 
not  to  be  used  for  furnishing  belligerent  ships  with  imple- 
ments of  war,  it  is  conceded ;   but  if  more  than  that  be 
meant  the  proposition  is  not  correct.     According  to  the 
popular  meaning  of  the  words,  the  ports  of  this  country 
may  practically  be  turned  into  arsenals  for  belligerents. 
The  law  does  not  prevent  a  belligerent  power  using  in  this 
country  a  manufactory  of  arms  with  the  view  of  shipping 
them ;  nor  having  a  manufactory  of  arms  in  any  seaport 
and  making  guns,  firearms,  shot  and  shells,  and  conveying 
them  on  board  a  freighted  ship  to  a  foreign  port,  subject  to 
capture  as  contraband  of  war. 

In  the  absence  of  all  authority  (a)  upon  the  construction 

(a)    The   Lord  Chief  Baron      telli,  who  was  tried  on  the  5th 
mentioned  the  case  of  one  Grana-      Julj,  1849,  at  the  Central  Cri- 


IflCRABLMAS  TERM,    37    VTCT. 


465 


of  the  59  Gea  8,  c.  69|  reference  may  be  made,  as  matter 
of  history,  to  cases  of  this  kind  which  were  the  subject  of 
discussion  and  consideration,  and  as  to  which  proceedings 
might  have  been  taken,  if  they  can  be  taken  where  there 
is  no  warlike  equipment  of  the  ship.  In  the  year  1830, 
at  the  time  of  the  contest  between  the  supporters  of  Don 
Miguel  and  the  Queen  of  Portugal,  a  number  of  Portuguese 
refugees  came  to  Plymouth,  where  they  hired  a  ship  and 
sailed  for  Terceira.  They  exported  from  this  country  in 
another  ship  a  quantity  of  arms  and  munition  of  war,  which 
were  transferred  to  the  former  ship  in  the  waters  of  Terceira. 
The  Government  of  thb  countxy  directed  the  ships  of  war 
in  those  waters  to  intercept  and  fire  upon  one  of  the  ships 
which  had  so  left.  The  matter  became  the  subject  of  dis- 
cussion in  Parliament,  and  the  Government  attempted  to 
justify  its  conduct  because  a  breach  of  the  Foreign  Enlist- 
ment Act  had  been  committed,  for  although  the  warlike 
armament  was  not  on  board  the  ship  when  she  left  this 
country,  it  was  sent  in  another  ship  with  the  intention 
of  being  transferred  to  her.  But  that  doctrine  was  repu- 
diated by  Mr.  Huskisson,  who  was  a  minister  at  the 
time  the  Foreign  Enlistment  Act  passed :  Huskisson 's 
Speeches,  voL  3,  p.  559  (a).     The  statement  in  Parlia- 
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minal  Court,  before  CoUmany  J., 
for  fitting  out  in  this  countrj 
ships  of  war  to  be  employed 
against  the  goTemment  of  the 
King  of  Naples  in  Sicilj.  The 
defendant  was  acquitted.  The 
case  is  not  reported. 

(a)  The  following  passages  were 
cited:— ^' It  might  be  supposed 
from  m J  right  honorable  friend's 
remarks  that  during  the  fifteen 
years  we  have  been  at  peace  our 
neutrality  had  never  before  been 


violated.  Has  mj  right  honor, 
able  friend  then  forgotten  the 
repeated  complaints  made  bj 
Turkey,  and  has  he  forgotten 
that  to  these  complaints  we  con- 
stantly replied,  *  We  will  preserve 
our  neutrality  within  our  domi- 
nions, but  we  will  go  no  further  P* 
Turkey  did  not  understand  our 
explanation,  and  thought  we  might 
summarily  dispose  of  Lord  Coch- 
rane and  those  other  subjects  of 
his  Majesty  who  were  assisting 
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ment  on  the  27th  of  March,  1863,  of  the  then  Solicitor 
General  with  respect  to  Teaaeb  called  the  '*  Oreto**  (a)  and 
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the  Greeks.  To  its  remonstranoes 
Mr.  Canniiig  leplied  (wad  mj 
right  honorable  friend  b^ng  then 
a  coUeagne  of  Mr.  Canning  most 
be  considered  to  be  a  partj  to  his 
opinions),  *  Arms  maj  leaTe  thb 
oountrj  as  matter  of  merehan« 
dise;  and  however  strong  the  ge- 
neral inoonTenienoe,  the  law  does 
not  interfere  to  stop  them.  It  is 
onlj  when  the  elements  of  arma- 
ments are  combined  that  thej 
come  within  the  porriew  of  the 
law,  and  if  that  combination  does 
not  take  place  until  thej  have 
left  this  countrj,  we  haye  no 
right  to  interfere  with  them.' 
Those  were  the  words  of  Mr. 
Canning,  who  extended  the  doc« 
trine  to  steam  vessels  and  jachts 
that  mi^^t  afterwards  be  ccm- 
Terted  into  vessels  of  war,  and 
thej  appear  qoite  consistent  with 
the  acknowledged  law  of  nations.** 
(a)  The  followingpassages were 
cited:— "« The* Oreto*  was  made 
the  subject  of  due  representation 
onlj  once  before  she  left  this 
conntrj,  because  she  sailed  from 
LiTerpool  on  the  22nd  of  March, 
dandestinelj,  as  did  the  *  Ala- 
bama;* and  it  was  onlj  on  that 
same  daj  that  a  conversation  took 
place  between  Mr.  Adams  and 
l^rd  Russell,  which  might  have 
led  to  her  detention  if  she  had 
not  gone.  On  the  18  th  of  Fe- 
bruary the  first  and  onlj  pre- 
vious information  communicated 
to  our  Grovemment  was  given  bj 
Mr.  Adams;  he  stated  a  case 
which  clearlj  called  for  inquiry. 


Accordinglj,  the  Commissioners 
of   Customs    were    directed   to 
make  an  inquiry;  they  did  so, 
and  on  the  22nd  of  February 
they  reported  that  circumstances 
worthy  of  credit  tended  to  shew 
that  the  *Oreto*  was  going,  or, 
at  all  events,  was  credibly  re- 
presented to  be  going,  to  Italy, 
and  not  to  America,  and  not  a 
particle   of  evidence   had    been 
offered  to  the  contrary.   She  was 
not  then  fitted  for  the  reception 
of  guns,  and  had  nothing  on  board 
but  coals  and  ballast.  There  was, 
consequently,  notlung  to  justify 
her  detention — nothing  but  vague 
rumours  and  suspicions.  Ko  fur- 
ther   representation  was    made, 
and  the '  Oreto*  sailed  on  the  22nd 
of  March.  What  then  happened  f 
The  circumstances  of  her  depar- 
ture, and  the  contemporaneons 
representation    made    by    Mr. 
Adams  to  our  Government,  made 
it  probable  that  she  was  really  in- 
tended for  the  Confederate  Sutes, 
and  that  our  officers  had  been  im- 
posed upon.    Still  the  case  was 
not  clear;    there  was    nothing 
proved  to   have   been  done  in 
England,  which  a  Court  of  law 
would  certainly  have  construed 
as  a  violation  of  the  Foreign  En- 
listment Act.    Nevertheless,  car 
Government    immediately    sent 
orders  to  Nassau,  whither  she  was 
understood   to  have  gone;  snd 
when  she  arrived  there,  she  was 
watched.    Upon  the  appearance 
of  a  delivery  of  stores,  which  ap- 
peared to  be  munitions  of  war, 
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the  ^Alabaoia''  (a),  may  also  be  referred  to  as  regards  the 
construction  of  the  Act :  Hansard's  Parliamentary  Debate^* 
▼oi.  170,  p.  60.  The  statement  in  Parliament  of  Lord 
Palmerston,  respecting  the  ''Alabama,"  draws  a  distinc- 
tion between  the  intended  destination  of  a  ship  which 
may  be  matter  of  suspicion,  and  the  fact  patens  ad  occolos 
of  the  actual  condition  of  the  ship:  Hansard's  Parlia- 
mentry  Debates,  voL  170,  p.  91(2). — They  also  referred 
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into  the  *Oreto*  whQeinoiirwaters, 
ftlthoagh  the  case  was  doubtfdl, 
and  it  waa  questionable  whether 
the  evidence  would  prove  suffi- 
cient, still,  to  shew  our  good  faith, 
we  strained  a  point,  and  acting 
upon  some  evidence,  the  *  Oreto* 
was  seized.  What  was  the  result  ? 
She  was  tried  and  acquitted,  the 
evidence  not  being  sufficient.** 

(a)  The  following  passages  were 
cited—'*  On  the  1st  of  Julj,  the 
Commissioners  made  their  report 
to  Lord  Russell.  Thej  said  it 
was  evident  the  ship  was  a  ship 
of  war.  It  was  believed,  and  not 
denied,  that  she  was  built  for  a 
foreign  Government ;  but  the 
hoilders  would  give  no  informa- 
tion about  her  destination,  and 
the  Commissioners  had  no  other 
reliable  source  of  information 
upon  that  point.  Were  our 
Government  wrong  in  not  seizing 
the  vessel  then?  The  circum- 
stances disclosed  in  a  case  tried 
before  Justice  Story  were  so  far 
exactly  the  same  as  those  which 
occurred  in  the  case  of  the  *  Ala- 
bama ;*  and  in  the  absence  of  anj 
further  evidence  the  seizure  of 
that  ship  would  have  been  alto- 
gether unwarrantable  hj  law. 
She  might  have  been  legitimately 


built  for  a  foreign  Grovemment, 
and  though  a  ship  of  war  she 
might  have  formed  a  l^itimate 
article  of  merchandise  even  if 
meant  for  the  Confederate  States. 
.  .  •  What  is  alleged  against  us  ? 
What  is  the  extent  of  the  acts 
committed  even  bj  individual 
subjects  of  this  country  which  can 
be  considered  contrary  to  any  law 
of  our  own  ?  Why  the  building 
of  these  two  particular  ships** 
(the  "Oreto**  and  the  «*  Alaba- 
ma**). ''  If  our  law  failed  to  reach 
them  while  they  were  within  our 
jurisdiction,  and  if  nothing  was 
done  by  them  in  our  ports  or  in 
our  waters  which  was  against 
international  law,  how  can  we  be 
held  responsible  for  their  subse- 
quent proceedings  when  on  the 
high  seas?  It  was  not  till  the 
'Alabama*  reached  the  Azores, 
that  she  received  her  stores,  her 
captain,  or  her  papers,  and  that 
she  hoisted  the  Confederate  flag. 
It  is  not  true  that  she  departed 
from  the  shores  of  this  country 
as  a  ship  armed  for  war.** 

(b)  *'I  have  myself  great 
doubts  whether,  if  we  had  seized 
the  'Alabama,'  we  should  not 
have  been  liable  to  considerable 
damages.      It  is  generally  known 
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to  the  decree  of  the  Judge  of  the  Vice  Admiralty  Court 
of  the   Bahamas  in   the  case  of  Regina  t.    2%e  British 
SteamAip  0fv/9»  seized  for  au  alleged  breach  of  the  Foreign 
•Enlistment  Act. 

[They  argued,  secondly^  that  the  verdict  was  not  against 
the  evidence,  or  against  the  weight  of  evidence.  During 
this  branch  of  the  argument  the  question  was  mooted 
whether  the  claimants  could  have  been  called  as  witnesses; 
and  reference  was  made  to  77tf  Attorney  Generai  v.  Rod- 
Ioff(a)y  16  &  17  Vict.  c.  122,  s.  15,  and  20  &  21  Vict,  c.62, 
s.  14.  The  opinion  of  the  Court  in  The  United  States  v. 
Quincy  (b)  was  referred  to  upon  the  point  whether  there 
was  evidence  of  intent  to  equip.] 

Thirdly,  there  was  no  misdirection.  In  the  case  of 
Regina  v.  Russell  (c),  Crompton,  J.,  said  that  it  was  dan- 
gerous to  pick  out  particular  expressions  from  a  Judge's 
summing  up,  and  criticise  them  verbally,  when  he  is  sub- 
stantially correct  in  the  direction  he  gives  to  the  jury.  It 
being  admitted  that  the  *^  Alexandra**  was  not  armed,  the 
question  was,  first,  whether  there  was  any  equipment  with- 
in the  Act,  that  is  to  say,  an  equipment  of  a  warlike  cha- 
racter; secondly,  whether  there  was  an  intent  that  the  ship 
so  equipped  should  be  used  to  cruize  and  commit  hostili- 
ties. Four  propositions  are  dedocible  from  the  direction  of 
the  Lord  Chief  Baron :  first,  that  hvUding  a  ship,  as  dis- 
tinguished fix)m  equipping,  fitting  out,  furnishing,  and 
arming,  is  not  an  offence  within  the  59  Geo.  3,  c.  69, 
although  the  ship  might  be  easily  converted  into  a  ship  of 
that  she  sailed  from  this  country      out,)  as  to  the  intended  destina- 


unarmed,  and  not  properly  fitted 
out  for  war,  and  that  she  received 
her  armament,  equipment,  and 
crew  in  a  foreign  port.  There- 
fore, whatever  suspicions  we  maj 
have  had  (and  they  were  well 
founded,  as  it  afterwards  turned 


tion  of  the  vessel,  her  condition 
at  that  time  would  not  have  justi- 
fied a  seizure.*' 

(a)  ]OExch.84. 

Qt)  6  Peter's  Amer.  Rep.  445. 
469. 

(c)  3  E.  &  B.  942. 
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war ;  seeotidly,  that  the  **  Alexandra"  was  clearly  not  armed, 
and  that  it  was  for  the  jury  to  say  whether  she  was  equipped, 
fitted  out,  or  fiimiahed  or  intended  lo  to  be,  withip  her 
Majesty's  dominions;  thirdly,  that  the  equipment,  furnish- 
in|^  or  fitting  out,  must  be  of  a  warlike  character;  fourthly, 
that  it  was  for  the  jury  to  say  whether  there  was  an  intent 
to  employ  the  ship  to  cruize  and  commit  hosUlities.— 
Those  propoutions  are  substantially  correct 

Mcweover,  in  a  proceeding  of  this  kind,  where  a  verdiot  has 
been  found  for  the  defendant,  a  new  trial  cannot  be  granted 
on  the  ground  of  omission  to  direct  the  jury,  or  that  the 
verdict  b  against  the  weight  of  evidence,  or  unsatisfactory, 
but  only  on  the  ground  of  positive  misdirection.  In  a  pro- 
ceeding purely  criminal,  a  new  trial  cannot  be  granted  on 
any  ground;  but  where  the  proceeding,  though  in  form 
civil,  is  in  substance  penal,  it  can  only  be  granted  on  the 
ground  of  misdirection:  Brook  v.  Middletan  {a) ;  Hall  v. 
Green  (b).  The  only  authority  to  the  contrary  is  a  note  to 
the  case  of  Bobhtionf  qui  tam,  v.  Lequesne,  in'Bunbury's 
Reports  (c)«  This  is  as  much  a  penal  proceeding  as  a  qui 
tam  action.  ICTuMnnett^'B, — In  ITu  Attorney  General  v. 
Rogers  (d)  it  was  laid  down  that  **  the  Court  has  authority 
to,  and  will,  grant  a  new  trial  in  a  penal  action,  though  the 
verdict  be  for  the  defendant,  where  they  are  satisfied  that  the 
verdict  is  in  contravention  of  law,  whether  the  error  has 
arisen  firom  the  misdirection  of  the  Judge,  or  from  a  mis- 
apprehension  of  the  law  by  the  jtu-y,  or  from  a  desire  on 
their  part  to  take  the  exposition  of  the  law  into  their 
hands.''] 


1868. 
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9, 
BiLUM. 


Tlie  Attorney  General^  The  Solicitor  General,  The  Queen* s 
Advocate,  Loohe  and  T  Jones,  in  support  of  the  rule. — The 


(a)  10  East,  268. 
{h)  9  Exch.  247. 

VOL,  II. — H.  &  C. 


(c)  Page  253. 

Id)  1 1  M.  &  W.  670. 
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Foreign  Enlistment  Act,  59  Uea  3,  c.  69,  was  not  the  ex- 
ponent of  anj  antecedent  national  obligations  which  this 
country  owed  to  any  foreign  power,  but  a  mere  matter  of 
municipal  law;  and  no  state  could  have  required  this  cotmtry, 
upon  any  principle  of  intemaUonal  law,  to  prohibit  what  is 
declared  unlawful  by  that  Act.  The  rules  of  international 
law  afford  very  little,  if  any,  gnide  to  the  interpretation  of 
the  Act.  International  law  does  not  prohibit  the  delivery 
of  contraband  articles  within  the  neutral  territory,  the  neu- 
tral waters,  or  any  part  of  the  line  outside.  Apart  from 
municipal  legislation,  a  ship  completely  armed  and  equipped 
might  be  sold  within  the  neutral  territory,  and  a  belligerent 
would  have  no  right,  upon  any  principle  of  intemadonal 
law,  to  complain  of  it :  Wheaton's  Law  of  Nations,  p.  312, 
I  St  ed.  (a).  '  It  can  make  no  difference  whether  the  ship  is 
constructed  and  delivered  under  a  contract,  or,  being  ready 


(a)  The  ptssAge  cited  ii  as  fol- 
lows : — **Lampredi  then  proceeds 
to  consider  an  idle  question  raised 
hj  Galiani,  *  whether  the  conven- 
tional law  of  nations,  interdicting 
the  trade  with  the  enemj  in  arti- 
cles contraband  of  war,  extends 
to  the  sale  of  the  same  articles 
within  the  neutral  territory?' 
Galiani  pretends  that  it  does,  and 
that  a  ship,  for  example,  built 
and  armed  for  war  in  a  neutral 
porti  cannot  be  there  Uwfnilj 
sold  to  a  belligerent.  Lampredi 
takes  a  great  deal  of  superfluous 
pains  to  fortifj,  both  bj  reason, 
and  an  appeal  to  the  authority  of 
treaties  and  of  preceding  public 
Jurists,  his  own  opinion  that  the 
transportation  to  the  enemy  of 
contraband  articles  alone  is  pro- 
hibited ;  but  that  the  sale  of  such 
articles  within  the  territory  of  the 


neutral  country  is  perfectly  law- 
ful ;  he  admits  that  there  may  be 
instances  where  neutral  nations, 
from  a  prudent  desire  of  avoiding 
any  collision  with  powerful  belli- 
gerents, may  have  prohibited  the 
trade  in  contraband  of  war  withia 
the  territory;  but  he  asserts  that 
Venice  was  the  only  example,  dur- 
ing the  war  of  the  American  re- 
volution, of  a  neutral  state  abso- 
lutely prohibiting  such  a  traffic. 
Naples  only  prohibiting  the  build- 
ing, for  sale,  of  vessels  of  war, 
and  the  exportation  of  other  con- 
traband articles ;  whilst  Tuscany 
permitted  her  subjects  to  continue 
their  accustomed  trade  in  such 
articles,  both  within  the  territory 
and  for  exportation :  subject,  in 
the  latter  case,  to  the  belligerent 
right  of  seizing  contraband  goods 
going  for  the  enemy's  use.** 
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made,  is  aold  without  any  previous  contract.  But  tbe  1868. 
general  permission  bj  international  law  to  trade  in  contra-  ^^'^'"^ 
band  articles  affords  no  reason  for  construing  the  59  Geo.  3,  GKMxaAL 
c  69,  in  the  mode  contended  for.  The  preanible(a)  expresses  Siuxa. 
the  mischief  intended  to  be  remedied.  It  speaks  both  of 
tbe  **  enlistment  and  engagement  of  his  Majesty's  subjects 
to  serre  in  war,"  and  of  the  6tting  out,  equipping,  and 
anning  of  vessels  ''for  warlike  operations  in  or  against  the 
dominions  or  territories  of  any  foreign  prince,"  or  ''  against 
the  ships,  goods,  or  merchandize  of  any  foreign  prince,**  as 
''prejudicial  to**  and  tending  "to  endanger  the  peace  and 
welfare  of  this  kingdom."  The  2nd  section  (&)  prohibits 
enlistment  in  the  service  of  any  foreign  prince,  without  his 
Majesty's  licence,  or  on  board  any  ship  "intended  to  be 
used  for  any  warlike  purpose,^  of  "  any  natural-bom  subject 
of  the  Crown.**  The  latter  part  of  that  section  also  pro- 
hibits the  hiring  or  procuring  by  any  person,  whether  a 
natural-bom  subject  or  not,  within  the  realm,  of  any  other 
person,  whether  a  natural-bom  subject  or  not,  to  act  as  an 
officer,  soldier,  or  sailor  in  the  land  or  sea  service  of  any 
foreign  prince,  or  to  agree  to  go  to  or  embark  from  any  part 
of  the  dominions  of  the  Crown  of  England  in  order  to  be  so 
employed  elsewhere.  So  that,  as  regards  enlistment,  it  is 
plain  that  proximate  acts  of  war,  whether  within  the  terri- 
tory of  this  country,  or  which  might  tend  to  the  violation  of 
that  territory,  are  not  alone  aimed  at,  but  the  prohibition  is 
universal.  Then  what  is  the  conclusion  to  be  drawn  from 
tbe  Act  itself,  with  reference  to  such  extrinsic  facts  of  his- 
tory as  are  admissible  to  explain  its  object?  The  Act 
was  passed,  not  because  foreign  powers  had,  by  international 
law,  a  right  to  demand  it,  but  because  it  was  considered 
necessary  to  enable  the  Crown  to  take  measures  which 
might  prevent  entanglements  with  foreign  powers,  and  pre- 

(«)  AnU^  p.  4^5,  note.  (&)  Ante^  p.  456,  note. 
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serve  the  peace  of  the  kingdom.  It  is  manifest  that  the 
enlistmeot  of  men  and  equipment  of  ships  within  the  realm 
might  involve  the  coontry  in  a  war  as  to  which  it  is  neutral. 
If  the  subjects  of  a  neutral  state  organize  expeditions  of 
men  and  equip  ships  of  war  against  one  of  two  belligerents, 
that  state,  without  stopping  to  examine  the  rules  as  to 
*'  contraband,"  would  probably  declare  war  against  the  neu- 
tral state,  rather  than  let  it  be  carried  on  under  the  semblance 
of  neutrality.  But  even  if  the  matter  stopped  short  of  war, 
the  peace  and  welfare  of  the  kingdom  might  be  endangered 
by  a  disturbance  of  friendly  relations.  The  legislature  has, 
therefore,  included  in  the  general  category  of  '*  contraband" 
certain  dealings  not  prohibited  by  international  law,  but 
which  might  result  in  danger  to  the  peace  and  welfare  of 
the  kingdom.  Suppose  one  belligerent  possessed  such  naval 
power  as  to  blockade  all  the  ports  of  his  adversary,  so  that 
not  a  single  ship  of  war  could  come  out ;  would  it  not  be  a 
just  cause  of  complaint  that,  in  the  territory  of  a  neutral 
state,  where  no  attack  could  be  made,  arsenals  should  be 
established  from  which  ships  might  be  sent,  either  ready,  or 
easily  made  ready,  for  sea,  and  converted  into  ships  of  war, 
and  by  which  the  blockade  might  be  cleared,  so  that  the 
naval  superiority  of  the  blockading  power  might  be  entirely 
destroyed  by  the  assistance  of  the  subjects  of  the  neutral 
state  ?  It  is  sud  that  acts  not  prohibited  by  positive  law 
may  be  done  by  an  individual  which,  if  done  by  the 
Government,  would  be  a  breach  of  international  law  ;  but 
that  doctrine  is  not  tenable.  The  question,  ^  Civitas  ne 
deliqueret  an  cives,"  which  is  part  of  the  international  law 
called  *^  Nobilissima  questio  juris  gentium,"  is  discussed  in 
Heineccius's  Commentaries  on  Grotius,  bk.  2,  chap.  21, 
tit.  de  Poenarum  Communicatione ;"  and  it  is  shewn  that 
acts  of  the  subject  may  implicate  the  state.  The  same  doc- 
trine is  laid  down  in  Burlamaqui^s  Principles  of  Politic  Law, 
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p.  255  (a) ;  bj  Sir  William  Scott,  in  the  House  of  Commons: 
Hansard's  Parliamentary  Debates,  toI.  40,  p.  40  (i) ;  and 
by  Marshall^  C.  J.,  in  his  Life  of  Washington,  vol.  5,  p.  488  (c). 


(a)  The  following  passage  was 
cited: — ^"We  maj  here  farther 
obsenre  that  in  citII  sooietj,  when 
a  particolar  member  has  done  an 
injurj  to  a  stranger,  the  Governor 
of  the  commonwealth  is  sometimes 
responsible  for  it,  so  that  war  may 
be  declared  against  him  on  that 
accoont.   But  to  ground  this  kind 
of  imputation  we  must  neeessariij 
suppose  one  of  these  two  things 
— sufferance  or  reception:  ria., 
either  that   the    Sovereign  has 
suSered  this  harm  to  be  done  to 
the  stranger,  or  that  he  has  af- 
forded a  retreat  to  the  criminal. 
In  the  first  case  it  mast  be  laid 
down  as  a  maxim,  that  a  Sove- 
reign who,  knowing  the  crimes  of 
his  subjects,  as,  for  example,  that 
thej  practice  piracy  on  strangers, 
and  being  also  able  and  obliged 
to  hinder  it,  does  not  hinder  it, 
renders  himself  criminal,  because 
he  has  consented  to  a  bad  action, 
the  commission  of  which  he  has 
permitted,  and  consequently  fur- 
nished a  just  reason  of  war.** 

(b)  The  following  passage  was 
cited : — ^  There  could  be  no  sole- 
cism more  injurious  in  itself  or 
more  mischievous  in  its  conse- 
quences, than  to  argue  that  the 
subjects  of  a  state  had  a  right 
to  act  amicably  or  hostilely  with 
reference  to  other  countries  with- 
out any  interposition  of  the  state 
itself.  It  was  hardly  necessary  for 
him  to  press  these  considerations, 
because  all  the  arguments  which 
he  had  heard  on  the  subject  had 
fully  admitted  that  it  was  the  right 


of  states,  and  of  states  only,  to  de- 
termine whether  they  would  con- 
tinae  neutralt  or  assume  a  belli- 
gerent attitude;  that  they  had 
the  power  of  preventing  their  sub- 
jeots  from  becoming  belligerent  if 
they  pleased  to  exert  it.'*    The 
following  passage,  in  the  speech  of 
a  member  not  named,  was  quoted 
as  part  of  the  argument  of  coun- 
sel>— "When  ships  were  employed 
in  the  service  of  any  power  what- 
soever without  a  licence  from  the 
British  Grovemment,  such  an  en- 
actment as  this  was  required  by 
every  principle  of  justice ;  for,- 
when  the  state  saysi  *  We  will  have 
nothing  to  do  with  the  war  waged 
between  two   separate   powers,* 
and  the  subjects  in  opposition  to 
that  say,  *  We  will,  however,  in- 
terfere in  it,'  surely  the  House 
would  see  the  necessity  of  enact- 
ing some  penal  statute  to  prevent 
them  from  doing  so,  unless,  indeed, 
it  was  to  be  contended  that  the 
state  and  the  subjects  who  com- 
posed that  state  might  take  dis- 
tinct and  opposite  sides  in  the 
quarrel.** 

(c)  The  following  passage  was 
cited:*^— **  It  being  confessedly 
contrary  to  the  duty  of  .the  United 
States,  as  a  neutral  nation,  to  suf- 
fer privateers  to  be  fitted  in  their 
ports  to  annoy  the  British  trade,* 
it  seemed  to  follow  that  it  would 
comport  with  their  duty  to  remedy 
the  injury  which  may  have  been 
sustained,  when  it  is  in  their 
power  so  to  do.  That  the  fact  had 
been  committed  before  the  Go- 
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In  Dner  on  Marine  Insannioe,  toI.  1,  |k  750  {a),  there 
is  a  discnssion  as  to  whether  the  knguage  of  Chancellor 


QwnMAh 
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TemmeDi  could  proride  tgmiost 
H  mig^t  be  an  excuse,  bat 
not  a  justification.  Ereiy  Go- 
Teniment  is  responsible  for  tbe 
eonduct  of  all  parts  of  the  com- 
monitj  orer  which  it  presides, 
and  is  supposed  to  possess  at  all 
times  the  means  oX  prerenting 
infractions  of  its  duty  to  foreign 
nations.** 

(a)  The  fi>llowing  passage  was 
eited :—''  It  has  been  alleged,  that 
the  conduct  of  a  neutral,  who  en- 
gages in  a  trade  that  b j  the  law 
<^  nations  subjects  his  property 
tcr  capture  and  confiscation,  is  not 
illegal ;  that  he  has  a  perfect  and 
lawful  right  to  engage  in  the 
trade,  and  the  beUigerent,  a  right 
equally  perfect  and  lawful,  to 
seize  and  confiscate  the  property 
so  employed.  But  the  grounds 
on  which  this  all^ation  is  made 
are  not  easy  to  be  disowned.  It 
is,  indeed,  supported  to  some  ex- 
tent by  the  vague  language  of 
Yattel;  but  the  obserrations  of 
this  not  very  accurate  or  profound 
writer  will  be  found,  when  esa. 
mined,  to  be  inconsistent  and  self- 
contradictory.  While  he  affirms 
that  a  neutral  merchant  may  law- 
fully prosecute  a  trade  with  the 
belligerent  country  in  articles 
contraband  of  war,  he  admits  that 
a  nation  at  war,  from  a  regard  to 
■  its  own  welfare  and  safety,  has  an 
absolute  right  to  seize  and  con- 
fiscate all  supplies  of  this  nature 
destined  to  the  use  of  its  enemies ; 
yet  be  oyerlooks  the  .inerita* 
ble  consequence,  that  if  these 
proceedings   of  the   belligerent 


are  necessary  measures  of  seLMe- 
fenoe,  the  conduct  of  the  neutral 
in  furnishing  the  warlike  supplies 
is,  in  its  nature,  an  act  of  positive, 
though  indirect  hostility ;  that  it 
is,  therefinre,  a  plain  violation  of 
neutral  duty,  and  that  it  b  the 
ill^ality  of  the  trade,  as  invcdv- 
ing  this  offence,  that  can  alone 
justify  the  penalty  by  which  it  is 
sought  to  be  restrained.  Were 
the  trade  lawful,  although  the 
belligerent  might  be  allowed, 
from  a  regard  to  his  own  safety, 
to  intercept  warlike  supplies  des- 
tined to  the  use  of  his  enemy,  he 
would  be  bound  to  pay  their  value 
and  satisfy  thdr  freight,  for  thus 
the  injury  to  himself  would  be 
prevented,  and  the  rights  of  the 
neutral  be  preserved.  In  confis- 
caUng  the  goods  and  the  freight 
and  in  some  cases  the  ship,  the  bel- 
ligerent treats  the  neutral  owners 
as  enemies ;  and,  unless  on  princi- 
ple he  has  the  right  to  consider 
them  as  such,  their  own  Govern- 
ment would  be  bound  to  listen  to 
their  complaints,  and  redress  their 
wrongs.  Unless  they  are  rightfully 
treated  as  enemies,  the  condemna- 
tion of  their  property,  instead  of 
being  lawful,  would  be  an  act  of 
violence  and  a  cause  of  war.  I  am 
not  aware  that  the  observations 
of  Yattel  are  sustained  by  any 
other  writer  on  public  law ;  and 
a  single  remark  of  Sir  William 
Scott,  that  has  already  been  given, 
contains  in  itself  a  full  reply.  It 
is  found  in  his  observation  that 
there  are  no  eanflicting  righis 
between   natUnu  at  peace ;   and 
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Kent  (a)  is  accurate  when  he  speaks  of  two  '*  conflicting  rights**       1863. 
— the  right  of  the  neotral  to  cany  contraband  of  war,  and  the     ^^~^ 
right  of  the  belligerent  to  intercept  and  capture  it     Bat  he      Obhbkac 
merelj  meant  that  the  kw  of  nations  does  not  impose  upon      Sillim. 
a  neutral  state  the  obligation  of  preventing  its  merchants 
from  carrying  contraband  of  war;  and  the  law  of  nations  at 
the  same  time  justifies  the  belligerent,  as  rq;ards  the  neutral, 
in  treating  it  as  hostile.     But  a  neutral  state  would  never 
have  submitted  to  the  capture  of  the  vessels  of  its  subjects, 
and  the  rule  of  international  law  which  authorizes  that 
capture  would  never  have  prevailed,  if  the  carriage  of  con- 
traband to  the  ports  of  a  belligerent  was  perfectly  lawful. 
It  18  lawful  in  this  sense,  that  there  is  no  power  to  enforce 
the  law  which  prohibits  it,  except  the  right  of  the  belli- 
gerent to  seize.     But  in  a  country  which  is  professedly 
neatral,  and  where  the  Crown  imposes  on  its  subjects  the 
duty  of   neutrality,  it  is  contra  bonos  mores   that  they 
should  deal  in  contraband  of  war.     Bynkershoek,  Qusest. 
Jur.  Pub.   lib.    1,    chap.   ix.  {b)  states  that  such   trade 
is   prohibited  by   international    law,  because   those   who 

this  obsenraUon,  although  applied  hostibus  commercia,  usa  tamen 

hj  him  to  the  single  case  of  a  re-  placuit  (at  o^ite  proximo  latiua 

sistance  to  search,  maj  be  applied,  ostendam)    ne    alterutrum,    his 

with  equal  truth,  to  every  case  of  rebus   juyemus,  quibus  bellum 

a  violation  of  neutral  duty.**  contra  amicos  nostros  instruatur 

(a)  1  Kent  Com.  marg.,  p.  142.  et  foveatur.    Non  licet  igitur  al- 

(b)  **  Quldni  igitur  amici  nostri  terutri  adyehere  ea,  quibus  in 
ad  amioos  suos,  quamvis  nostros  bello  gerendo  opus  habet ;  ut 
hostes,  ea  adferunt  quss  ante  ad-  sunt  torments,  arma,  et|  quorum 
tolerunt ;  arma,  viros,  reliqua  ?  pnecipuus  in  bello  usus,  milites, 
.  .  .  Horum  officium  est,  omni  quin  et  milites  yariis  Gentibus 
modo  cayere,  ne  se  bello  inter-  pactis  except!  sunt,  ezcepta  quan- 
ponant,  et  his  quam  illis  partibus  doque  et  narium  materia,  si  quam  . 
sint  yel  sequiores  yel  iniquiores.  mazime  ea  indigeat  ad  extruen- 

.  .  .  Et  sane  id  quod  modo  dice-  das  nayes,  quibus  contra  amicos 

bam  non  tantum  ratio  docet,  sed  nostros  uteretur.  £xcepta  ssepe  et 

et  usus  inter  omnes  fere  gentes  cibaria  quando  ab  amicis  nostris 

receptuB.    Quamyis  enim  libera  obsidione  premuntur  hostes,  aut 

sint  cum  amtcorum    nostrorum  alias  fame  laborant.  Optimo  jure 
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engage  in  it  seem  in  a  manner  to  make  war  opon  a 
nation  with  whom  there  have  been  friendly  relations.  The 
law  of  this  country  has  recognised  that  principle,  and 
treated  the  trade  in  '*  contraband"  as  contra  bonos  moresy 
because  it  is  an  offence  against  international  law,  although  it 
is  not  an  offence  punishable  under  the  criminal  law:  De  fFuiz 
▼.  Hendricks  (a),  Harrati  v.  fFi9e{b),  Naylarv.  Taylor  (e\ 
MedeiroB  ▼.  HiU  {d).  The  language  of  Lord  Siawell,  in  The 
Imina  {e)  and  in  The  Richmmtd  (f),  is  opposed  to  the 
view  that  a  neutral  sending  contraband  of  war  or  break- 
ing a  blockade  commits  no  offence  against  intemati<Hial 
law.  The  second  principle  of  international  law^  as  stated, 
viz.,  that  the  territory  of  a  neutral  power  must  be  kept  in- 
violate from  proximate  acts  of  war,  is  too  narrow.  It  should 
be  that  the  neutral  territory  should  not  be  the  basis  of  hos- 
tile operation.     Her  Majesty,  by  her  proclamation  (y),  has 


interdictum  est,  ne  quid  eorum 
hostibus  subministremuB ;  quia 
his  rebus  nos  ipsi  quodammodo 
videremur  amicis  uostris  bellum 
facere." 

(a)  2  Bing.  814. 

lb)  9  B.  &  C.  712. 

(c)  9  B.  &  C.  718. 

(d)  8  Bing.  2S1. 

(e)  3  C.  Bob.  168. 
(/)6C.  Bob.  881. 

(g)  The  following  passage  was 
cited : — "  And  we  do  hereby  fur- 
ther warn  all  our  loving  subjects, 
and  all  persons  whatsoever  enti- 
tled to  our  protection,  that  if  an/ 
of  them  shall  presume,  in  contempt 
of  this  our  royal  proclamation, 
and  of  our  high  displeasure,  to 
do  any  acts  in  derogation  of  their 
duty  as  subjects  of .  a  neutral 
Sovereign,  in  the  said  contest,  or 
in  violation  or  contravention  of 
the  law  of  nations  in  that  behalf « 


as  for  example,  and  more  especi- 
ally by  entering  into  the  military 
service  of  either  of  the  said  con- 
tending parties,  as  commissioned 
or  non-commissioned  officers  or 
soldiers ;  or  by  serving  as  officers, 
sailors,  or  marines  on  board  any 
ship  or  vessel  of  war  or  transport, 
of  or  in  the  serrice  of  either  of 
the  said  contending  parties,  or 
by  serving  as  officers,  sailora,  or 
marines  on  board  any  privateer 
bearing  letters  of  marque  of  or 
from  either  of  the  said  contending 
parties ;  or  by  engaguig  to  go  or 
going  to  any  place  beyond  the 
seas,  with  intent  to  enlist  or  en- 
gage in  any  such  service,  or  by 
procuring  or  attempting  to  pro- 
cure within  her  Mi^esty^s  domi- 
nions, at  home  or  abroad,  others 
to  do  so ;  or  by  fitting  out,  arming, 
or  equipping  any  ship  or  vessel 
to  be  employed  as  a  ship  of  war, 
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warned  all  her  sabjecta^  under  penalticsy  to  abstain  firom 
unneatral  act8«  The  Costoms  Consolidation  Act,  16  &  17 
Vict  c  107,  &  160(a),  empowen  the  Queen  to  prohibit 
erery  species  of  **  contraband  "  but  ships,  which  are  left  to 
be  dealt  with  under  the  Fcnneign  Enlistment  Act.  The 
jodgment  of  Lord  Stowell  in  the  case  of  ne  Rkhmamd  (ft) 
and  The  Flad  Ojfen{c\  afford  ground  for  belieying  that 


or  priTateer,  or  transport  b  j  either 
of  the  taid  contending  parties ; 
or  hj  breaking  or  endeaTouring 
to  break  any  blockade  lawfullj 
and  actuall/  established  b/  or  on 
behalf  of  either  of  the  said  con- 
tending parties;  or  b/  carrjing 
officers,  soldiers,  despatches,  arms, 
military  stores  or  materials,  or  anj 
article  or  articles  considered  and 
deemed  to  be  contraband  of  war, 
according  to  the  law  or  modem 
nssge  of  nations  for  the  use  or 
serrice  of  either  of  the  said  con* 
tending  parties;  all  persons  so 
offending  will  incur  and  be  liable 
to  the  seTeral  penalties  and  penal 
oonsequenoes  bj  the  said  statute 
or  bj  the  law  of  nations  in  that 
behalf  inqposed  or  denounced.*' 

(a)  Sect.  150.  «*  The  following 
goods  may,  by  proclamation  or 
order  in  council,  be  prohibited 
either  to  be  exported  or  carried 
coastwise :  arms,  ammunition,  and 
gunpowder,  military  and  naval 
stores,  and  any  articles  which  her 
Majesty  shall  judge  capable  of 
being  conTcrted  into  or  made 
useful  in  increasing  the  quantity 
of  military  or  naval  stores,  pro« 
visions,  or  any  sort  of  victual 
which  may  be  used  as  food  by 
man,  and  if  any  goods  so  pro* 
hibited  shall  be  exported  from 
the  United  Kingdom  or  carried 


coastwise,  or  be  waterbome  to  bo 
so  exported  or  carried,  they  shall 
be  forfeited.** 

(h)  5  C.  Rob.  329,  331.  The 
following  passage  was  cited:— 
'*  It  appears  that  the  vessel  waa 
originally  built  for  a  ship  of  war, 
and  was  easily  convertible  to 
warlike  purposes,  and  it  is  esta- 
blished in  evidence  that  the 
master  conversed  with  several 
persons  on  this  subject,  and  dis- 
closed an  intention  of  selling  her 
at  the  Isle  of  France.  .  •  Here 
was  an  avowed  intention  of  going 
to  sdl  a  ship  to  a  belligerent, 
which  in  time  of  war  is  at  least  a 
very  suspicious  act — and  to  do  a 
great  d^  more,  to  sell  a  ship 
which  the  neutral  owner  knew  to 
be  peculiarly  adapted  for  pur* 
poses  of  war,  and  with  a  declared 
expectation  that  it  would  be  hos« 
tilely  employed  against  this  coun« 
try.  It  cannot  surely,  under  any 
point  of  view,  but  be  considered 
as  a  very  hostile  act  to  be  carry- 
ing a  supply  of  a  most  powerful 
instrument  of  mischief  of  contra- 
band ready  made  up,  to  the 
enemy  for  hostile  use,  and  in« 
tended  for  that  use  by  the  seller, 
and  with  an  avowed  knowledge 
that  it  would  be  so  applied.** 

(c)  1  C.Rob.  144.    The  follow- 
ing  passage  was  cited: — ^''Mark 
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the  legislature  never  intended  to  leave  the  trade  in  shipB 
more  free  than  the  trade  in  other  contraband.  There  is 
an  obvious  difference  between  famishing  a  ship  of  war  and 
ordinary  contraband  of  war.  A  person  who  carries  contra- 
band to  a  belligerent  is  engaged  in  a  mere  commercial  ad- 
venture. It  does  not  become  a  warlike  operation  until  the 
contraband,  having  escaped  the  risk  of  capture,  is  delivered 
in  the  belligerent  country.  But  a  ship  is  not  only  an 
engine  of  war,  but  carries  engines  of  war,  and  men  to  work 
those  engines.  A  ship  has  a  nationality,  and  is  for  some 
purposes  an  inhabited  territory.  So  that  a  ship  armed, 
equipped,  and  manned,  is  in  &ct  a  floating  hostile  territory ; 
and  the  elements  of  armament  are  combined  in  her  whether 
she  is  on  the  high  seas  or  in  the  neutral  country.  This 
distinction  between  ships,  and  arms,  and  ammunitions,  is 
illustrated  by  the  correspondence  (a)  between  Mr.  Jefferson 


the  oonsequenoes  wliich  must  fol- 
low from  such  a  pretended  con- 
cession **  (a  concession  hj  the 
neutral  power  to  a  belligerent 
of  the  right  to  hold  a  prize 
court  within  its  limits),  ^  obserre 
in  the  present  case  how  it  would 
affect  the  neutral  character  of  the 
ports  in  the  North  I  If  France 
can  station  a  judge  of  the  admi- 
ralty at  Bergen,  and  can  station 
there  its  cruizers  to  carry  in  prizes 
for  that  judge  to  condemn  ;  who 
can  deny  that,  to  every  purpose 
of  hostile  mischief  against  the 
commerce  of  England,  Bergen 
will  differ  from  Dunkirk  in  no 
other  respect  than  this,  that  it  is 
a  port  of  the  enemy  to  a  much 
greater  extent  of  practical  mis* 
chief.  To  make  the  ports  of  Nor- 
way the  seats  of  the  French  tri- 
bunals of  war,  is  to  make  the 


adjacent  sea  the  theatre  of  French 
hostilities.  It  gives  one  bellige- 
rent the  unfair  adTantage  of  a 
new  station  of  war,  which  does 
not  properly  belong  to  him ;  and 
it  gives  to  the  other  the  un&ir 
disadvantage  of  an  active  enemy 
in  a  quarter  where  no  enemy 
would  naturally  be  found.** 

(a)  3  Jefferson'^  Works,  55S. 
The  following  passages  in  Mr. 
Jefler8on*s  answer  to  Memo- 
rials of  the  British  Government 
were  cited: — **The  purchase  of 
arms  and  military  accoutrements 
by  an  agent  of  the  French  go- 
vernment, in  this  country,  with 
an  intent  to  export  them  to 
France,  is  the  subject  of  another 
of  the  memorials.  Our  citizens 
have  been  always  free  to  make, 
vend,  and  export  arms.  It  is  the 
constant  occupation  and  livelihood 
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and  Mr.  HammoDd,  the  British  MiDister,  in  1793,  before 
the  Foreign  Enlistment  Act  or  the  American  Act  passed, 
and  the  correspondence  between  Mr.  Jefferson  and  M.  Genet, 
the  Minister  Plenipotentiary  of  the  French  Republic  (a). 
Moreorery  the  person  who  deals  in  contraband  trades  with 
his  own  goods  for  his  own  profit ;  bat  if  a  belligerent  state 
by  its  agent  orders  ships  of  war  to  be  bnilt  and  equipped 
in  a  neutral  state,  there  is  no  object  of  a  commercial  kind ; 
but  it  is  purely  a  warlike  operation.  If  that  may  be  done 
in  a  single  case,  fleets  might  be  provided  by  neutral  states, 
and  through  their  intervention  the  naval  superiority  of  either 
of  the  belligerents  destroyed.  It  is  said  that  when  the  ter- 
ritorial right  of  the  neutral  ceases  the  right  of  the  belligerent 
begins,  and  consequently,  in  order  to  exercise  the  right  of 
capture,  the  ships  of  the  belligerents  may  advance  to  the 
limit  of  the  boundary  line,  to  watch  for  ships  coining  from 
the  neutral  port  It  was  further  suggested  that  a  belligerent 
ship,  instead  of  waiting  outside,  might  come  within  the  line 
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of  some  of  them.  To  fluppress 
thofle  callings,  the  onlj  means^ 
perhaps,  of  their  subsistence,  be- 
cause a  war  exists  in  foreign  and 
distant  countries,  in  which  we 
haTe  no  concern,  would  scarcelj 
be  expected.  It  would  be  hard 
in  principle  and  impossible  in 
practice.  The  law  of  nations 
^erefore,  respecting  the  rights  of 
those  at  peace,  does  not  require 
from  them  such  an  internal  de- 
rangement in  their  occupations. 
It  is  satisfied  with  the  external 
penaltj  pronounced  in  the  Presi- 
dent's proclamation,  that  of  con- 
fiscation of  such  portion  of  these 
arms  as  shall  fall  into  the  hands 
of  anj  of  the  belligerent  powers 
on  their  way  to  the  ports  of  their 
enemies.    To    thb   penalty  our 


citizens  are  warned  that  thej  wiU 
be  abandoned.** 

(a)  3  Jefferson's  Works,  571. 
The  following  passages  were  cited: 
— '*  In  a  conversation  which  I  had 
afterwards  the  honor  of  holding 
with  you,  I  observed  that  one  of 
those  armed  vessels,  the  *  Citizen 
Genet,*  had  come  into  this  port 
with  a  prize  ;  that  the  President 
had  thereupon  taken  the  case  into 
further  consideration,  and  after 
mature  consultation  and  deli- 
beration, was  of  opinion  that  the 
arming  and  equipping  vessels  in 
the  ports  of  the  United  States 
to  cruise  against  nations  with 
whom  they  were  at  peace,  was 
incompatible  with  the  territorial 
sovereignty  of  the  United  States ; 
that  it  made  them  instrumental 
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and  acoompaoy  the  other  ship  on  its  departure  fiom  tbe 
neutral  port,  and  attack  it  the  moment  they  were  beyond 
the  line.  But  would  not  that,  according  to  the  narrowest 
construction  of  the  statute,  **  be  prejudicial  to  and  tend  to 
endanger  the  peace  and  welfare  of  this  kingdom  ?"  There 
would  be  endless  questions  of  causeless  captures,  because 
the  capture  would  take  place  before  the  armament  was  com- 
pleted, and  it  would  be  asserted  that  the  ship  was  an  inno- 
cent merchantman,  and  not  intended  for  warlike  purposes. 
Again,  the  question  would  arise  as  to  which  side  of  the 
boundary  line  the  attack,  or  the  prosecution  of  it,  had  taken 
place.  If  the  armament  of  a  ship  beyond  the  boundary 
line  would  take  the  case  out  of  the  Act,  it  might  easily  be 
infringed,  and  its  object  rendered  nugatory.  A  foreign 
government  having  cause  of  complaint  that  the  ports  of 
this  country  were  made  arsenals  for  its  enemies,  would  not 
inquire  whether  the  armament  took  place  within  or  without 
the  boundary  line.  If  the  building  of  the  ship  and  the 
equipment  takes  place  within  it,  the  armament  is  part  of 
the  same  transaction :  The  Twee  Gebroeders  (a).  The 
judgment  of  Lord  Stowett  in   The  WUUam  (5),  where  the 


to  the  simojance  of  those  naiionf, 
and  therebj  tended  to  compro- 
mise their  peace;  and  that  he 
thought  it  neceaaary,  as  an  eri- 
denoe  of  good  faith  to  them,  as 
well  as  a  public  reparation  to  the 
sovereignt/  of  the  country,  that 
the  armed  vessels  of  this  descrip- 
tion  should  depart  from  the  ports 
of  the  United  Stotes.** 

(a)  S  C.  Rob.  162. 

il)  5  C.Bob.dd6.  The  f<^owing 
passages  were  cited: — '* Neither 
will  it  be  contended  that  the  point 
from  which  the  commencement  of 
a  voyage  is  to  be  reckoned  changes 
as  often  as  the  ship  stops  in  the 


oourse  of  it ;  nor  will  it  the  more 
change  because  a  party  may 
choose  arbitrarily  by  the  ship's 
papers,  or  otherwise,  to  give  the 
name  of  a  distinct  voyage  to  each 
stage  of  a  ship^s  progress.  The 
act  of  shifting  the  cargo  from  the 
ship  to  the  shore,  and  from  the 
shore  back  again  into  the  shipi 
does  not  necessarily  amount  to 
the  termination  of  one  voyage  and 
the  commencement  of  another.  It 
may  be  wholly  unconnected  with 
any  purpose  of  importation  into 
the  place  where  it  is  done.  Sup* 
posing  the  landing  to  be  merely 
for  the  purpose  of  airing  or  drying 
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destination  of  a  ship  was  attempted  to  be  disguised,  is  ap- 
pUcable  in  principle  to  this  case*  The  case  of  The  fFash* 
ingUm  (a),  Gibton  ▼.  Service  (b),  Stewart  ▼.  Cfibton  (e),  and 
7%f  Gran  Para  {d)^  aie  also  authorities  that  the  building, 
equipment,  and  armament  of  a  ship  is  not  the  less  illegal 
because  it  has  only  originated  in  this  country  and  been 
completed  beyond  the  boundary  line. 
The  statute  should  be  construed  according  to  the  well 


tbe  goods,  or  of  repairing  the  ship, 
would  any  man  think  of  describing 
the  vojage  as  beginning  at  the 
place  where  it  happened  to  be- 
come necessarj  to  go  through 
snch  a  process  f  Again,  let  it  be 
ntpposed  that  the  partj  has  a 
motive  for  desiring  to  make  the 
voyage  appear  to  begin  at  some 
other  place  than  that  of  the  ori- 
ginal lading;  and  that  he  there- 
fore  lands  the  cargo  purely  and 
solely  for  the  purpose  of  enabling 
himself  to  affirm,  that  it  was  at 
such  other  place  that  the  goods 
were  taken  on  board,  would  this 
contrivance  at  all  alter  the  truth 
of  the  fact  ?  Would  not  the  real 
voyage  stffl  be  from  the  place  of 
the  original  shipment,  notwith- 
standing the  attempt  to  give  it 
the  appearance  of  having  begun 
from  a  different  place?  The 
truth  may  not  always  be  dis- 
cemible;  but  when  it  is  dis- 
covered, it  is  according  to  the 
truth,  and  not  according  to  the 
fiction,  that  we  are  to  give  to  the 
transaction  its  character  and  de- 
nomination. If  the  voyage  from 
the  place  of  lading  be  not  really 
ended,  it  matters  not  by  what 
acts  the  party  may  have  evinced 
his  desire  of  making  it  appear  to 
have  been  ended.     That  those 


acts  have  been  attended  with 
trouble  and  expense  cannot  alter 
their  quality  or  their  effect.  The 
trouble  and  expense  may  weigh 
as  circumstances  of  evidence,  to 
shew  the  purpose  for  which  the 
acts  were  done ;  but  if  the  evasive 
purpose  be  admitted  or  proved, 
we  can  never  be  bound  to  accept, 
as  a  substitute  for  the  observance 
of  the  law,  the  means,  however 
operose,  which  have  been  em- 
ployed to  cover  a  breach  of  it.*' 

(a)  2  Acton,  30,  note. 

(b)  S  Taunt.  433. 

(c)  1  Rob.  Scotch  Ap.  260. 

(d)  7  Wheaton*s  Amer.  Bep. 
478.  The  following  passage  was 
cited  :-»**  She  was  not  commis- 
sioned as  a  privateer,  nor  did  she 
attempt  to  act  as  one  until  she 
reached  the  river  La  Plata,  when 
a  commission  was  obtained,  and 
the  crew  re-enlisted.  This  Court 
has  never  decided  that  the  offence 
adheres  to  the  vessel  whatever 
changes  may  have  taken  place, 
and  cannot  be  deposited  at  the 
termination  of  the  cruize  in  pre- 
paring for  which  it  was  com- 
mitted ;  and  as  the  '  Irresistible  * 
made  no  prize  on  her  passage 
from  Baltimore  to  the  river  La 
Plata,  it  is  contended  that  her 
offence  was  deposited  there,  and 
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kDOWD  rales  stated  in  Plow.  205  a»  Htydmiu  Ceue  (a),  by 
Tindal,  C.  J.,  in  the  Sussex  Peerage  {b\  and  in  Bacon  s 
Abridg.  tit.  Statute  (I.)  5.  The  rale  as  to  the  constniction  of 
penal  statutes  is  stated  by  Marshall^  C.  J.,  in  The  United 
States  V.  WUiberge  (c).  [BramweU^  H^  referred  to  Sedgwick 
on  Statutory  and  Constitutional  Law,  p.  326.]  A  judicial 
interpretation  has  been  put  on  the  enlistment  clauses 
of  the  American  Act,  in  the  case  of  The  Vmted  ^aies 
T.  Workman  (</).  The  constraction  of  an  act  of  par- 
liament   cannot    be    narrowed    by    any  declarations    or 


that  the  Court  cannot  connect 
her  suboequent  cruize  with  the 
transactbna  of  Baltimore.  If  this 
were  to  be  admitted  in  such  a 
case  as  this,  the  laws  for  the  pre- 
senration  of  our  neutrality  would 
be  completel/  eluded,  so  far  as 
their  enforcement  depends  on  the 
restitution  of  prizes  made  in  vio- 
latioQ  of  them ;  yessels  oompletel/ 
fitted  in  our  ports  for  military  ope- 
rations need  onl/  sail  to  a  belli- 
gerent port,  and  there,  afler  ob- 
taining a  commission,  go  through 
the  ceremony  of  discharging  and 
re-enlisting  their  crew  to  become 
perfectly  legitimate  cruizers,  pu- 
rified from  every  taint  contracted 
at  the  place  where  all  their  real 
force  and  capacity  for  annoyance 
was  acquired.  This  would  indeed 
be  a  fraudulent  neutrality,  dis- 
graceful to  our  own  Government, 
and  of  which  no  nation  would  be 
the  dupe.** 

(a)  3  Rep.  7. 

(J)  11  CI.  &F.  145. 

(c)  6  Wheaton*8  Amer.  Rep.  95. 
The  following  passage  was  cited : 
— <*  The  rule  that  penal  laws  are 
to  be  construed  strictly  is,  per- 
haps, not^much  less  old  than  con- 


struction itself.  It  is  fiiunded  on 
the  tenderness  of  the  law  for  the 
rights  of  individuals,  and  on  the 
plain  principle  that  the  power 
of  punishment  is  vested  in  the 
l^islative,  not  in  the  judicial 
department.  It  is  the  l^ialature, 
not  the  Court,  which  is  to  define 
a  crime,  and  ordain  its  punish- 
ment It  is  sud  that,  notwith- 
standing this  rule,  the  intention 
of  the  lawmaker  must  govern  in 
the  construction  of  penal,  as  well 
as  other  statutes.  This  is  true.  Bat 
this  is  not  a  new  independent  rule 
which  subverts  the  old.  It  is  a  mo- 
dification of  the  ancient  maxim, 
and  amounts  to  this,  that  though 
penal  laws  are  to  be  construed 
strictly,  they  are  not  to  be  con- 
strued so  strictly  as  to  defeat  the 
obvious  intention  of  the  legisla- 
ture. The  maxim  is  not  to  be  so 
applied  as  to  narrow  the  words  of 
the  statute  to  the  exclusion  of 
cases  which  those  words,  in  their 
ordinary  acceptation,  or  in  that 
sense  In  which  the  l^slaturehss 
obviously  used  them,  would  com- 
prehend.** 

(d)  Wharton*s  American  Cri- 
minal Law,  905,  3rd  ed.    The 
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speeches  of  ministers  or  members  of  parliament  at  the 
time  of  its  introduction,  or  by  inferences  drawn  from  trans- 
actions of  state,  which  are  no  part  of  the  legislation.  The 
history  of  the  rules  of  Washington,  which  have  been  referred 
to,  will  be  found  in  Wheaton's  Law  of  Nations,  7 12, 2d  ed.  (a), 
where  it  is  laid  down,  that  consistently  with  international 
law,  a  neutral  state  may  permit  belligerents  to  make  warlike 
equipments,  or  do  any  other  act  forbidden  by  the  Foreign 
Enlistment  Act,  without  any  breach  of  neutrality,  provided 
it  is  equally  and  impartially  permitted  to  both  parties.  But 
the  United  States  had  a  treaty  with  France,  which  guaran- 
teed that  country  against  privateers  being  armed  in  American 
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following  passage  was  cited : — 
**  First  of  all  it  is  an  undeniable 
proposition  that  all  penal  statutes 
are  to  receire  a  strict  eonstruc- 
tion.  This  is  a  penal  statute,  and 
it  falls  within  this  rule.  The 
terms  used  are  not  to  be  extended 
beyond  their  natural  import  to 
fix  an  offence  on  the  defendants ; 
but  this  rule,  on  the  other  hand, 
does  not  require  any  such  con- 
struction  as  to  fritter  it  away  and 
defeat  its  object,  and  annul  the 
law  itself.  I  will  then  state  to 
you  in  the  Qutset  some  of  these 
essential  rules,  and  point  out  their 
application.  We  are  to  look  at 
the  spirit,  intent,  and  object  of  a 
law;  what  mischief  it  was  in- 
tended to  prevent,  and  in  what 
manner  the  remedy  is  to  be  ap- 
plied. What,  then,  is  this  law? 
Its  great  object,  the  all  pervading 
object  of  this  law,  is  peace  with 
all  nations ;  national  amity,  which 
will  alone  enable  us  to  enjoy 
friendly  intercourse  and  uninter- 
rupted commerce,  the  great  souc^e 


of  wealth  and  prosperity;  in 
short,  to  prevent  war,  with  all  its 
sad  and  desolating  consequences. 
These  being  the  objects  of  this 
law,  they  are  sufficiently  import- 
ant to  arrest  the  attention  of  both 
Court  and  jury,  and  secure  to  the 
United  States  and  to  the  accused 
a  fair  and  impartial  trial.  Before 
the  jury  can  convict  on  this  indict- 
ment, it  must  be  proved  to  their 
satisfaction  that  the  expedition 
or  enterprise  was  in  its  character 
military;  or,  in  other  words,  it 
must  have  been  shewn  by  com- 
petent proof  that  the  design,  the 
end,  the  aim,  and  the  purpose  of 
the  expedition  or  enterprise  was 
some  military  service,  some  atlaik 
or  invasion  of  another  people -or 
country,  state,  or  colony,  as  a  mi- 
litary force." 

(a)  He  also  referred  to  Gibb's 
Foreign  Enlistment  Act,  London, 
1863,  which  PoOock,  C.  B.,  said 
was  very  useful,  as  collecting  all 
the  authorities  in  convenient 
form. 
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1863.  ports  and  FreDcb  prizes  being  brought  into  those  ports,  so 
^^^^  ^^^  ^e  United  States  could  not,  without  a  breach  of  neu- 
GnxKAL      trality,  allow  France  to  equip  ships  of  war,  because  the 

SiLuor.       treaty  prevented  them  from  allowing  England  to  do  the 
same.    The  roles  (a)  did  not,  nor  were  they  intended  to  ex- 
press absolute  obligation  imposed  by  international  law  upon 
neutral  states,  but  were  founded  on  this  principle  of  interna- 
tional law,  that  a  neutral  state  has  a  right  to  prohibit  a 
belligerent  from  carrying  on  warlike  operations  within  its 
territory,  and  that  it  would  fail  in  its  duty  of  neotrality  if 
it  did  not  either  prohibit  it  or  allow  the  other  belligerent  to 
do  the  same.     The  rules  which  were  promulgated  on  the 
3rd  August,  1793,  are  headed  (a) :  ''  Rules  adopted  by  the 
American  Cabinet  as  to  the  equipment  of  vessels  in  the 
ports  of  the  United  States  by  belligerent  powers,  and  pro- 
ceedings on  the  conduct  of  the  French  Minister."    They 
were,  therefore,  an  Act  of  State,  and  their  sole  connection 
with  international  law  was,  that  they  were  warranted  by  the 
principles  of  that  law.     It  is  a  principle  of  international  law, 
that,  if  neutrality  is  professed,  it  must  be  an  impartial  neu- 
trality, unless,  indeed,  there  is  some  antecedent  engagement 
with  one  party  not  made  in  contemplation  of  the  particular 
hostilities.     Subject  to  that  exception^  it  is  the  duty  of  neu- 
trals to  be  impartial,  and  of  belligerents  not  to  violate  the 
neutral  territory:  Kent's  Com.  voL  1,  marg.,  p.  116.  117. 
On  the  5th  June,  1793,  the  government  of  the  United  States 
gave  notice  that  they  would  no  longer  permit  prices  taken  bj 
French  vessels  equipped  for  war  to  be  brought  into  Ame- 
rican ports.     The  matter  is  distinctly  explained  in  a  letter 
from  Mr.  Jefferson,  the  American  minister, to  Mr.  Hammond, 
the  British  minister,  dated  the  5th  September,  1793,  which 
is  annexed  to  the  treaty  between  Great  Britain  and  tbe 
United  States,  of  the  years  1794,  1795  :    4  Jeflerson's 

(a)  Antij  p.  446,  note. 
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Vfotla,  56 ;  Martens,  Recaeil  dealVait^a,  torn.  5,  p.  690  (a). 
The  French  agents  sappoaed  that  the  treaty  gave  them  not 
only  a  n^ativebut  a  positive  right  to  equip  and  arm  vessels 
within  the  ports  of  the  United  States,  and  they  continued 
to  do  ao  after  the  notice.  .  Under  these  circumstances  the 
rules  were  promulgated^  which  had  a  foundation  in  the  law  of 
nations:  Kent*sCom.  vol.  1,  marg.  p.  122.  The  rules  make 
a  distinction  between  equipments  ttncqriiui  usus,  and  those 
essentially  warlike ;  and  because  in  that  political  act,  and  in 
the  absence  of  legislation,  it  was  thought  expedient  to  make 
the  distinction^  it  is  now  sought  to  import  it  into  the  inter- 
pretation of  subsequent  legblation.  It  might  as  well  be  said 
that  everything  which  the  rules  promulgated  by  the  British  go- 
vernment (ft)  permits  is  a  principle  of  international  law  which 
most  regulate  the  interpretation  of  subsequent  legislation. 
The  President's  speech  to  the  two  Houses  of  Congress  on 
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(a)  The  following  passage  was 
cited: — '*We  are  bound  by  our 
treaties  with  three  of  the  belli- 
gerent nations  by  all  the  means  in 
our  power  to  protect  and  defend 
their  Tesseln  and  effects  in  our 
ports  or  waters,  or  on  the  seas 
near  our  shores,  and  to  recover 
and  restore  the  same  to  the  right 
owners  when  taken  from  them. 
If  all  the  means  in  our  power  are 
used,  and  fail  in  their  effect,  we 
are  not  bound  bj  our  treaties 
with  those  nations  to  make  com- 
pensation. Though  we  have  no 
similar  treaty  with  Great  Britain, 
it  was  the  opinion  of  the  Presi- 
dent that  we  should  use  towards 
that  nation  the  same  rule  which, 
under  this  article,  was  to  govern 
us  with  the  other  nations,  and 
eyen  extend  it  to  captures  made 


on  the  high  eeoMy  and  brought 
into  our  ports,  if  done  b/  vessels 
which  had  been  armed  within 
them.  Having,  for  particular 
reasons,  forborne  to  use  aU  the 
means  in  our  power  for  the  resti- 
tution of  the  three  vessels  men- 
tioned in  my  letter  of  August  the 
7th,  the  President  thought  it  in- 
cumbent on  the  United  States  to 
make  compensation  for  them ; 
and  though  nothing  was  said  in 
that  letter  of  other  vessels  taken 
under  like  circumstances,  and 
brought  in  afler  the  6th  of  June, 
and  before  the  date  of  that  letter, 
jet,  where  the  same  forbearance 
had  taken  place,  it  was  and  is  our 
opinion  that  compensation  should 
be  equally  due.** 

(&)  Wheaton  on  International 
Law,  717,  2nd  ed. 
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the  3rd  December,  1793,  when  anDouncing  the  roles  of  the 
American  governroenty  does  not  warrant  the  conclusion  that 
the  American  Act  was  passed  simply  for  the  purpose  of  en- 
acting as  law  the  provisions  of  those  rules :  Sparks'  Writings 
of  Washington,  vol.  12,  p.  36  (a).  The  judgment  of  Bushrod 
Washington,  J.,  in  the  case  of  The  Alerta  (ft),  and  the  judg- 


(a)  The  foUowiDg  passages  were 
cited : — '*  As  soon  as  the  war  in 
Europe  had  embraced  those 
powers  with  whom  the  United 
States  have  the  most  extensive 
relations,  there  was  reason  to  ap- 
prehend that  our  intercourse 
with  them  might  be  Interrupted, 
and  our  disposition  for  peace 
drawn  into  question  by  the  sus- 
picions too  often  entertained  by 
belligerent  nations.  It  seemed, 
therefore,  to  be  mj  dutj  to  ad- 
monish our  citizens  of  the  conse- 
quences of  a  contraband  trade, 
and  of  hostile  acts  to  anj  of  the 
parties ;  and  to  obtain  bj  a  decla- 
ration of  the  existing  legal  state 
of  things  an  easier  admission  of 
our  right  to  the  immunities  be- 
longing to  our  situation.  Under 
these  impressions  the  proclama- 
tion which  will  be  laid  before  jon 
was  issued. 

In  this  posture  of  affairs,  both 
new  and  delicate,  I  resolved  to 
adopt  general  rules  which  should 
conform  to  the  treaties,  and  assert 
the  privileges  of  the  United 
States.  These  are  reduced  into  a 
system,  which  will  be  communi- 
cated to  jou.  Although  I  have 
not  thought  myself  at  liberty  to 
forbid  the  sale  of  the  prizes  per- 
mitted by  our  treaty  of  commerce 
with  France  to  be  brought  into 


our  ports,  I  have  not  refused  to 
cause  them  to  be  restored  when 
they  were  taken  within  the  pro- 
tection of  our  territory,  or  by 
vessels  commissioned  or  equipped 
in  a  warlike  form  within  the  limits 
of  the  United  States. 

It  rests  with  the  wisdom  of 
Congress  to  correct,  improve, 
or  enforce  this  plan  of  proce- 
dure; and  it  will  probably  be 
found  expedient  to  extend  the 
legal  code  and  the  jurisdiction  of 
the  Courts  of  the  United  Sutes 
to  many  cases,  which,  though  de- 
pendent on  principles  already  re- 
cognised, demand  some  fiirther 
provisions." 

(5)  9  Cranch,  Amer.  Rep.  3^9. 
The  following  passage  was  cited : 
— ^  A  neutral  nation  may,  if  so 
disposed,  without  a  breach  of  her 
neutral  character,  grant  permis- 
sion to  both  belligerents  to  equip 
their  vessels  of  war  within  her 
territory.  But  without  such  per* 
mission  the  subjects  of  such  belli- 
gerent powers  have  no  right  to 
equip  vessels  of  war  or  to  increase 
or  augment  their  force,  either 
with  arms  or  with  men,  within  the 
territory  of  such  neutral  nation. 
Such  unauthorised  acts  violate 
her  sovereignty  and  her  rights  as 
a  neutral.** 
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meat  of  LwifUfstane,  J.,  in  the  case  of  The  EstreUa  {a\ 
shew  that  the  American  Act  was  not  intended  simply 
to  enable  the  government  of  the  United  States  to  enforce 
against  its  subjects  obligations  due  to  belligerent  states. 
The  doctrine  laid  down  in  Wheaton  on  International  Law^ 
p.  727  note,  2nd  ed.  (&),  also  applies  to  this  subject.  With 
respect  to  the  ezpression,  <<  a  station  of  hostilities,"  there 
is  no  authority  for  the  proposition  that  taking  a  ship  out 


(a)  4  Wheaton,  Amer.  Rep. 
298.  The  following  passages  were 
cited : — **  So  long  as  a  nation  does 
not  interfere  in  the  war,  but 
professes  an  exact  impartiality 
towards  both  parties,  it  is  its  dut j 
as  well  as  right,  and  its  safety, 
good  futh,  and  honour  demand 
it,  to  be  vi^ant  in  preventing  its 
neutrality  from  being  abused  for 
the  purposes  of  hostility  against 
either  of  them.  This  may  be 
done,  not  only  by  guarding  in 
the  first  instance  as  far  as  it  can 
against  all  warlike  preparations 
and  equipments  in  its  own  waters, 
but  also  by  restoring  to  the  ori. 
ginal  owner  such  property  as  has 
been  wrested  from  him  by  Tcssels 
which  have  been  thus  illegally 
fitted  out.  In  the  performance 
of  this  duty,  all  the  belligerents 
must  be  supposed  to  have  an 
equal  interest,  and  a  disregard 
or  neglect  of  it  would  inevit- 
ably expose  a  neutral  nation  to 
the  charge  of  insincerity,  and  to 
the  just  dissatisfaction  and  com* 
plaints  of  the  belligerent,  the 
property  of  whose  subjects  should 
not,  under  such  circumstances, 
be  restored.  The  United  States, 
instead  of  opening  their  ports  to 
all  the  contending  parties  when 
at  peace  themselves,  (as  may  be 


done  if  not  prevented  by  ante- 
cedent treaties,)  have  always 
thought  it  the  wisest  and  safest 
course  to  interdict  them  all  from 
fitting  out  or  furnishing  vessels 
of  war  within  their  limits,  and  to 
punish  those  who  may  contribute 
to  such  equipments.** 

(fi)  '*It  is  a  settled  principle 
of  the  law  of  nations  that  no 
belligerent  can  rightfully  make 
use  of  the  territory  of  a  neutral 
state  for  belligerent  purposes 
without  the  consent  of  the  neutral 
Government.  The  undertaking 
of  a  belligerent  to  enlist  troops  of 
land  or  sea  in  a  neutral  state 
without  ihe  previous  consent  of 
the  latter  is  a  hostile  attack  on 
its  national  sovereignty.  A  neu- 
tral state  may,  if  it  please,  permit 
or  grant  to  belligerents  the  liberty 
to  raise  troops  of  land  or  sea 
within  its  territory  ;  but  for  the 
neutral  state  to  allow  or  concede 
the  liberty  to  one  belligerent,  and 
not  to  all,  would  be  an  act  of 
manifest  belligerent  partiality,  and 
a  palpable  breach  of  neutrality. 
The  United  States  constantly 
refuse  this  liberty  to  all  belliger- 
ents alike,  applying  with  impartial 
justice;  and  that  prohibition  is 
made  known  to  the  world  by  a 
permanent  Act  of  Congress.** 
R  2 
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of  a  neutral  port  with  the  means  of  canying  on  war^  is 
an  act  of  hostility  or  a  proximate  act  of  war.  It  is,  no 
doubt,  an  act  tending  in  its  result  to  injure  the  neutral 
state ;  so  is  the  act  of  sending  out  a  ship  not  armed  for  war, 
but  ready  to  receive  her  arms. 

Then,  with  respect  to  the  59  Geo.  3,  c.  69  (a).  The  inten- 
tion of  that  Act  was  not  to  enforce  existing  international  law, 
but  to  enable  the  Crown  to  maintain  its  neutrality:  Can- 
ning's Speeches,  vol.  4,  p.  151  (&).  On  the  face  of  the 
preamble  (c)  the  protection  of  the  *' peace  and  welfare  of  the 
kingdom"  is  the  sole  object ;  and  there  is  no  indication  of 
an  intention  to  limit  its  provisions  by  the  precise  extent  of 
any  obligations  of  this  kingdom  to  foreign  belligerents.  It 
is  argued  that  the  enlistment  clauses  were  merely  intended 
to  compel  subjects  to  render  due  allegiance  to  the  Crown, 
and  are  not  connected  with  neutrality  or  international 
obligation.  But  the  enlistment  and  engagement  of  subjects 
to  serve  in  war  in  foreign  service,  and  the  fitting  out,  equip- 
ping and  arming  of  vessels  are  coupled  together.  Neither 
the  preamble  nor  the  body  of  the  Act  speaks  of  equipping, 
fitting  out  and  arming  in  any  particular  manner,  but  for  a 
particular  purpose,  *^  warlike  operations.*'  If  the  object  is 
warlike  operations,  the  equippers  may  produce  the  mischief 
sought  to  be  redressed.  The  preamble  (c)  also  recites  that 
**  the  laws  in  force  are  not  sufficiently  effectual  for  prevent- 
ing the  same."  Therefore,  it  was  obviously  intended  to 
make  a  law  which  should  be  sufficient  io  prevent  the  mischief, 
not  for  the  purpose  of  punishment.     It  is  only  necessary  to 

would  leave  the  power  of  main- 
taining that  nentralitj ;  and, 
thirdly,  if  both  the  former  ques- 


(a)  Antey  p.  455,  note. 

(h)  The  following  passage  was 
cited :— **  The  House  had  to  de- 
termine, first,  if  the  existing  laws 
of  the  country  would  enable  her 
to  maintain  her  neutrality;  se- 
condly, if  the  repeal  of  those  laws 


tions  were  negatived,  whether  the 
proposed  measure  was  one  which 
it  was  fit  to'adopt.** 
(c)  Asfte^  p.  455,  note. 
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adfert  to  eight  clauses  of  the  Act,  fire  of  which  relate  to 
eolistmcDt.  Any  principle  of  interpretation  derived  from  in- 
ternational obligations  is  utterly  inapplicable  to  these  clauses. 
It  could  never  be  contended  that  what  is  prohibited  by 
the  first  branch  of  the  second  clause  (a)  might,  before 
the  Act  passed^  have  been  treated  as  a  breach  of  interna- 
tional obligation  by  a  neutral  towards  a  belligerent  state, 
for  the  prohibition  is  universal,  and  extends  to  ever}*  natural- 
bom  subject  wheresoever  the  enlistment  may  take  place, 
even  in  the  territory  of  a  foreign  nation.  The  latter  part 
of  the  dause  goes  further,  and  includes  the  case  of  a 
foreigner  within  this  realm  procuring  or  attempting  to  pro- 
care  another  foreigner,  not  only  to  enlist,  but  **  to  go,  or 
agree  to  go,  or  embark  from  any  part  of  his  Majesty's 
dominions  for  the  purpose  or  with  intent  to  be  so  enlisted." 
That  clause  has  a  wider  scope  than  the  2nd  section  (h)  of  the 
American  Act,  which  contains  an  exception  with  respect  to 
persons  **  transiently  within  the  United  States."  The  7  th 
section  (c)  of  the  59  Greo.  3,  c.  69,  materially  differs  from 
the  3rd  section  (d)  of  the  American  Act.  In  the  former  the 
disjunctive  is  used  instead  of  the  conjunctive,  and  the  word 
'^  equip"  is  not  used  in  any  of  those  portions  of  the  3rd 
section  of  the  American  Act  which  define  and  describe  the 
offence,  but  only  incidentally  and  for  a  different  purpose ; 
whereas  in  the  7th  section  of  the  English  Act  the  word 
''  equip*'  is  used  throughout.  The  word  **  furnish"  is  used 
throughout  the  7th  section  of  the  English  Act,  but  in  the 
American  Act  it  is  not  used  in  describing  the  principal 
offence,  but  only  the  offence  in  the  second  degree.  In  the 
American  Act  the  purpose  is  expressed  solely  by  the  words 
"to  the  intent  that*';  but  the  words  ''or  in  order''  have 
been  introduced  into  the  English  Act.     Then  there  is  in  the 
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(a)  Antij  p.  456,  note. 
(h)  Ant^y  p.  448,  note. 


(c)  Ante^  p.  458,  note, 
(/f)  Antiy  p.  449,  note. 
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English  Act  tax  interpolation  of  the  woids,  ''as  a  tianspoit 
or  store  ship,  or  with  intent*"    The  American  Act  declares 
that  the  ship,  with  her  tackle,  &a,  ''together  with  all  ma- 
terials, arms,  ammunition,  and  stores,  which  may  have  been 
procured  for  the  building  and  equipping  thereof  shall  be 
forfeited;"  but  in  the  English  Act,  instead .  of  the  words 
"  may  have  been  procured  for  the  huOding  and  eqnip|Nng 
thereof,"  the  words  are  **  may  belong  to  or  be  on  board  anj 
such  ship  or  vessel."    The  American  Act  shews  that  the 
term  "  fit  out "  is  used  as  applicable  to  a  vessel  in  the  course 
of  building,  for  it  declares  that  "  the  materials  used  for  the 
building  thereof  shall  be  forfeited.    The  omission  of  the 
word  "  building"  in  the  English  Act  does  not  affect  the  case, 
because,  in  point  of  law,  the  materials  for  building  are  no 
part  of  the  ship  until  appropriated  to  her,  so  as  to  vest  them 
in  the  owner  of  the  hull,  and  if  appropriated  they  come 
within  the  words  "materials  which  may  belong  to  or  be  on 
board  such  ship  or  vessel."     The  8th  section  (a)  of  the  56 
Geo.  3,  c.  69  also  differs  from  the  corresponding  section  of 
the  American  Act.     The  5th  section  {b)  of  that  Act  prohibits 
the  augmentation  of  a  ship  of  war  by  adding  to  the  number 
<if  the  guns  of  such  vessel,  or  by  changing  those  on  board 
of  her  for  guns  of  a  larger  calibre ;  in  the  8th  section  of 
the  English  Act  the  words  are  "by  adding  to  the  number 
of  the  guns  of  such  vessel,  or  by  changing  those  on  board 
for  other  guns ;"  not  limiting  it  to  an  examination  whether 
the  guns  are  of  a  larger  calibre.     Then  the  American  Act 
goes  on  to  say,  "  or  by  the  addition  thereto  of  any  equip- 
ment solely  applicable  to  war."    The  English  Act  uses  the 
words,  "or  by  the  addition  of  any  equipment  for  war," 
thereby  avoiding  any  dispute  as  to  whether  the  equipment 
is  "solely  applicable  to  war."    The  10th  section (c)  of  the 


(a)  Ani^  p.  461,  note.  (Jti)  Ante,  p.  450,  note. 

(c)  Ariie,  p.  451,  note. 
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American  Act  deals  with  a  particularclass  of  ships,  viz.,  armed 
▼easels  belonging  wholly  or  in  part  to  citizens  of  the  United 
States;  and  there  is  no  corresponding  provision  in  the 
English  Act  The  11th  section  (a)  of  the  American  Act 
authorizes  the  collectors  of  customs  to  detain  any  vessel 
manifestly  built  for  warlike  purposes,  so  that  a  vessel  not 
famished  with  equipments  exclusively  applicable  to  war, 
provided  she  b  manifestly  built  for  warlike  purposes,  is  with- 
in the  purview  of  the  Act.  There  is  no  corresponding  pro- 
vision in  the  English  Act  However,  the  ultimate  question  is, 
what  is  the  meaning  of  the  language  of  the  7  th  section  (b)  of 
the  59  Geo.  3,  c.  69,  without  reference  to  any  other  statute,  or 
decision  upon  a  statute  in  pari  materia.  The  words  **equip, 
furnish,  and  fit  out"  do  not  mean  the  same  thing.  The  word 
"  equip"  includes  whatever  is  done  for  the  purpose  of  pre- 
paring a  ship  for  the  service  she  has  to  perform.  It  includes 
that  which  is  not  included  in  the  words  **  fit  out,"  namely, 
the  crew,  who  in  the  French  language  are  called  **  equipage." 
In  Todd's  Johnson's  Dictionary  ''equip*'  is  thus  defined : — 
"  It  is  properly  a  naval  term,  equippe  being  the  old  French 
for  a  sailor,  and  so  used  in  the  13th  century,  derived  perhaps 
from  the  barbarous  Latin  eacJupare,  to  furnish  or  adorn  ves- 
sels; whence  ecJnpper  or  equipper,  as  Junius  has  observed,  was 
easily  formed.  See  ako  Du  Cange  in  v.  Eachipare.  And 
thus  our  own  word  was  also  at  first  written  esquippe^  and  used 
in  the  naval  sense,  as  by  Barret  in  1580,  ''  to  esquippe  or 
furnish  ships  with  all  ablements."  In  the  French  Dictionary  , 
de  TAcademie,  there  is  a  similar  definition  of  equipment.  In 
Milliza,  Manuel  des  Consuls,  vol.  1,  p.  13,  App.,  it  is  said : 
''  Equipment,  qui  comprend  aussi  les  gens  de  TSquipage  et 
les  vivres."  Again,  in  vok  2,  p.  415,  note  4,  the  author, 
drawing  a  distinction  between  ''  bagage  "  and  ''  6quipage," 
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describes  the  latter  as ''  viaticus  apparattis."  In  Burn's  Na?al 
and  Military  Technical  Dictionary  of  the  French  Language 
'^equipement'*  is  thus  defined:  '*  Armament,  manning,  accou- 
trements, stores  for  a  voyage;'*  and  '^^uiper"  is  defined 
**  to  equip,  fit  out,  arm,  man,  provide  and  furnish,  provide 
with  necessaries  and  stores,  supply  stock."  In  Falconei^s 
Marine  Dictionary  "to  equip"  is  defined:  "a  term  fie- 
quently  applied  to  the  business  of  fitting  a  ship  for  sea, 
or  arming  her  for  war."  The  term  is  used  in  the  same  sense 
by  Lord  Stawett  in  7%«  Charlotte  {a).  Therefore  the  word 
"equipment"  is  not  necessarily  connected  with  military 
equipment,  and  unless  the  words  "for  warlike  purposes" 
or  "  in  a  distinctively  warlike  manner '  are  imported  in  the 
Act  after  the  word  "equip,"  it  has  a  meaning  consistent 
with  the  whole  purvieu  of  the  statute,  which  was  intended 
to  prevent  the  completion  of  a  particular  act  It  has  also 
been  suggested  (&)  that  the  word  "  equip"  is  derived  from 
the  German  or  High  Dutch  "schip"  or  "schifi;"  Fitting 
out.and  manning  are  treated  as  distinct  in  Abbott  on  Ship- 


(a)  5  C.  Rob.  305,  314.  The 
followiDg  passage  waa  cited: — 
**  It  is  then  said  that  the  cargo 
was  going  to  the  public  arsenal 
of  the  tnemy.  It  was  going  to 
Cadiz,  which  is  a  place  of  great 
military  equipment;  but  it  is  a 
place  of  great  mercantile  equip- 
ment also :  and  it  does  not  appear, 
I  think,  exactly  as  it  has  been  re- 
presented, that  those  articles  were 
to  be  delivered  to  the  public  arse- 
nal of  the  state.  What  has  been 
said  on  the  other  side  is,  I  think, 
true,  that  the  nature  of  the  port 
is  not  material,  since  masts,  if 
thej  are  to  be  considered  as  con« 
traband,  which  they  will  be  unless 


protected  by  treaty,  are  so  with- 
out reference  to  the  nature  of  the 
port,  and  equally  whether  bound 
to  a  mercantile  port  only,  or  to  a 
port  of  nayal  military  equipment 
The  consequences  of  the  supply 
may  be  nearly  the  same  in  either 
case.  If  sent  to  a  mercantile  port, 
they  may  be  there  applied  to  im- 
mediate use  in  the  equipment  of 
privateers,  or  they  may  be  con- 
veyed from  Nantes  to  Brest,  and 
there  become  subservient  to  every 
purpose  to  which  they  could  have 
been  applied  if  going  directly  to 
a  port  of  military  equipment" 

(6)  Gibbs*  Foreign  Enlistment 
Act.    London,  1863. 
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ping,  p.  134,  8th  ed     It  would  seem  from  the  judgment  of 
Stary^  J.  in  The  Santissima  Trinidad  (a),  that  he  considered 
that  an  addition  to  the  number  of  the  crew  was  an  **  equip- 
ment'^ within  the  meaning  of  the  American  Act.     ''  Equip- 
ment^  also  means  "  rigging :"   Frost  v.    OKver  (b).     So 
that  the  term  has  these  two  extreme  meanings — '*  man- 
ning,'* which  is  most  remote   finom  **  furnishing ;''   and 
"  rigging,**  which  belongs  to  the  category  of  **  furniture.'' 
Moreover,  many  things  connected  with  the  structure  of  a 
ship  are  comprehended  in  the  term  ^'equipment,'*  such  as  the 
bulwarks.  The  treaty  between  Great  Britain  and  the  United 
States  in  the  year  1794  affords  an  illustration  of  what  may  be 
included  within  the  word  ''equipment."    The  18th  article 
of  that  treaty  defines  what  shall  in  future  be  considered 
contraband  of  war,  and  after  mentioning  arms  and  imple- 
ments of  war,  also  timber  for  ship  building,  &c,  it  goes 
on  to  say,   ''and  generally  whatever  may  serve  directly 
to  the  equipment  of  vessels,  unwrought  iron  and^r  pkmks 
only  excepted.**    If  the  term  "equipment**  is  to  receive  the 
limited  construction  contended  for,  it  would  be  difficult  to 
suggest  any  equipment  exclusively  applicable  to  a  transport 
or  storeship.   The  term  "  fit  out"  is  nomen  generalissimum, 
and  comprehends  every  act  from  laying  down  the  keel  to 
the  completion  of  the  -vessel  fit  for  sea.     If  the  whole  is 
done  for  a  particular  purpose,  every  single  part  is  only  a 
step  towards  the  completion  of  the  design.    Suppose  a  mere 
hull  is  seized,  and  there  is  indubitable  evidence  of  an  in- 
tention to  complete  and  equip  a  ship  to  be  employed  in  the 
service   of  a  belligerent  to  cruize  and  commit  hostilities^ 
every  attempt  ab  initio  would  be  an  offence  against  the  Act: 
Langtanv,  Hvghea  {c).     The  words  "or  arm"  require  no 
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(a)  7  WheatOD*8  Amer.  Rep.        Qi)  2  £.  &  B.  301,  305. 
283.  (c)  1  M.  &  Sel.593.  596. 
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1863.  comment,  but ''  if  arming"  alone  was  umed  at,  why  insert 
^' — '  '  the  words  "furnish  and  fit  out?"  The  "attempt  or 
GENE1U.L     endeavour''   can  only   apply    to  that  which    would  have 

SiLLsx.       been  completed  if  not  stopped.     Here  the  ''Alexandra" 
was  being  fitted  out  in  order  that  she  might  go  to  sea 
fully  equipped,    and    that    was   only  not  done   because 
the  Government  seized  the  vessel.     Then  as  to  "  aiding, 
assisting,  or   being   concerned   in  the   equipping:"  it   is 
conceded  that  something  must  be  done,  or  attempted  to 
be  done,  which  falls  within  the  definition  of  the  principal 
ofience.     But  the  words  extend  to  an  act  done  partly  here 
and  partly  elsewhere.     As  to  the  word  "furnishing.:"  while 
"fitting  out"  will  include  everything,  and  "equipment" 
will  include    "manning,"   "furnishing"  will  include   the 
smallest  article  of  furniture.     It  is  sought  to  introduce  into 
the  general  words  of  the  7th  section  (a)  qualifications  not 
authorized  by  the  legislature.     That  section  says,  "shall 
equip,  &c.,  or  attempt,  or  aid  with  intent  or  in  order  that 
such  ship  or  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince,  &c.,  with  intent  to  cruize  or  commit  hos- 
tilities."    Upon   that   two   questions  arise:   first,  what  is 
the  intent ;  secondly,  what  is  to  be  done  in  pursuance  of  it  ? 
There  must  be  a  fixed  and  absolute  intention  on  the  part 
of  some  person  who  has  control  over  the  ship.     In  the  case 
of  The  Santissima  Trinid<id{b)  there  was  no  definite  intention 
on  the  part  of  the  equipper  so  as  to  constitute  the  mens  rea, 
for  he  merely  armed  and  sent  the  vessel  abroad  on  specula- 
tion.    But  there  may  be  two  descriptions  of  intent — the 
intent  of  the  foreign  belligerent  or  his  agent  to  employ  the 
ship  to  cruise  and  commit  hostilities,  and  the  intent  of  the 
person  who  equips  her  in  order  that  she  may  be  so  employed. 
Probably  the  words  "in  order  that"  were  introduced  to 

(a)  Ante,  p.  458,  note.  (b)  7  Wheaton  Amer.  Bep.  283. 
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meet  the  latter  case,  because  it  might  be  said  that  the 
eqaif^r  coald  not  intend  that  she  should  be  so  employed, 
because  he  has  no  control  oyer  her  after  he  has  delivered 
her  op.  If  the  belligerent  or  his  agent  procureg  the  ship  to 
be  equipped,  although  the  equipper  does  not  know  of  his 
intention,  the  ship  would  be  forfeited,  for  the  object  of  the 
Act  is  to  prevent  any  vessel  leaving  the  ports  of  thiscountiy 
as  the  basis  of  hostilities.  If  the  equipper  equips  the  ship, 
knowing  that  she  is  to  be  so  employed,  that  would  also  be 
within  the  Act,  because  he  equips  "  with  the  intent,"  or  in 
order  that  she  may  be  so  employed,  or,  at  all  events,  know- 
ingly aids  and  assists.  Then  what  is  to  be  done  in  pursuance 
of  that  intent?  If  the  ship  must  be  so  far  equipped  as  to 
be  in  a  condition  to  commit  hostilities  when  she  leaves  a  port 
in  this  kingdom,  she  most  be  both  armed  and  manned.  But 
that  construction  would  defeat  the  object  of  the  legislature, 
who  has  intentionally  used  the  disjunctive  instead  of  the  con- 
junctive. That  construction  is  also  opposed  to  the  doctrine 
laid  down  in  ITte  United  States  v.  Quincy(a),  Then  if  the  ship 
need  not  be  in  a  condition  to  cruize  or  commit  hostilities. 


(a)  6  Peter*8  Amer.  Rep.  445. 
465.  The  followlDg  passages  were 
cited : — '*  To  attempt  to  do  an  act 
does  not,  either  in  law  or  in  com- 
mon parlance,  imply  a  completion 
of  the  act  or  any  definite  progress 
towards  it.  Any  effort  or  en- 
deavour to  effect  it  will  satisfy 
the  terms  of  the  law. 

This  varied  phraseology  in  the 
law  was  probably  employed  with 
a  view  to  embrace  all  persons  of 
every  description  who  might  be 
engaged  directly  or  indirectly  in 
preparing  vessels  with  intent  that 
they  should  be  employed  in  com- 
mitting hostilities  against  any  pow- 
ers with  whom  the  United  States 
were  at  peace.  Different  degrees 


of  criminality  will  necessarily 
attach  to  persons  thus  engaged. 
Hence  the  great  latitude  given  to 
the  Courts  in  affixing  the  punish- 
ment, namely,  a  fine  not  more  than 
10,000  dollars  and  imprisonment 
not  more  than  three  years. 

We  are  accordingly  of  opinion 
that  it  is  not  necessary  that  the 
jury  should  believe  or  find  that 
the  'Bolivar,'  when  she  left 
Baltimore,  and  when  she  arrived 
at  St.  Thomas,  and  during  the 
voyage  from  Baltimore  to  St. 
Thomas,  was  armed  or  in  a 
condition  to  commit  hostilities,  in 
order  to  find  the  defendant  guilty 
of  the  offence  charged  in  the  in- 
dictment.'* 
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bow  must  she  be  equipped  ?    It  is  said  tbat  tbe  equipment 
must  be,  not  ancipitus  usus,  but  of  a  distinctively  warlike 
character;  but  that  would  be  introducing  into  the  statute 
the  words  <'  as  a  ship  of  war."    The  words,  '<  to  cruize  or 
commit  hostilities,''  are  applied  to  the  employment  of  the 
ship,  not  as  qualifications  of  the  equipment :   The  United 
States  V.  Qumcy.    If  there  is  proof  of  the  intent  to  equip 
and  fit  out  the  ship  for  the  purpose  of  being  employed  in 
the  service  of  a  foreign  prince  to  cruize  or  commit  hostilities, 
the  whole  case  is  proved.     Suppose  a  merchant  vessel  was 
lengthened  and  fitted  with  new  boilers  in  order  to  increase 
her  speed,  and  the  equipper  admitted  that  it  was  done  for 
the  purpose  of  enabling  her  to  capture  other  vessels,  that 
would  be  an  equipping  with  intent  that  she  should  be  em- 
ployed [to  cruize  or  commit  hostilities,  although  it  would 
be  ancipitus  usus.    ^  Equipment "  only  means  such  equip- 
ment as  is  necessary  to  enable  the  ship  to  go  to  sea.     It  is 
the  same  with  the  words  *'  fit  out "  and  ^*  furnish."     There 
is  nothing  in  the  Act  to  indicate  that  the  ship  must  be  armed 
or  in  a  condition  to  cruize  or  commit  hostilities  the  moment 
she  passes  the  boundary  line.     The  mischief  will  not  be 
suppressed  if  such  limitations  are  introduced  into  the  Act 
The  character  of  the  structure,  and  the  purpose  for  which 
the  ship  is  built,  may  of  itself  determine  the  character  of  the 
equipment.     The  repetition  of  the  words ''with  intent" 
does  not  alter  the  sense ;  for  the  words  which  follow  must 
be  words  of  qualification  applicable  to  *' transport  or  store 
ship,"  as  well  as  to  *'  cruize  or  commit  hostilities ;"  otherwise 
there  would  be  this  absurdity,  that  furnishing  a  ship  for  the 
purpose  of  being  used  as  a  transport  or  store  ship,  though 
not  for  belligerent  purposes,  would  be  illegal.     Moreover, 
in  the  subsequent  part  of  the  section  relating  to  the  delivery 
of  a  commission  for  any  ship,  the  words  are  '*to  the  intent 
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that  SQch  ship  or  Teasel  shall  be  employed  as  aforesaid,** 
which  mast  apply  both  to  a  **  transport  or  store  ship,**  and 
to  '*  cruizing  or  committing  hostilities."  If  the  language  of 
the  7lh  section  be  compared  with  the  corresponding  language 
of  the  2nd  {a\  it  will  be  found  that,  in  the  latter  as  in 
the  former,  the  main  purpose  is  the  material  thing.  The 
2nd  section  (a)  has  reference  to  a  person  enlisting  to  serve  as 
a  sailor  **  in  and  on  board  any  ship  or  vessel  of  war,  or  in 
and  on  board  any  ship  used,  or  fitted  out,  or  equipped,  or 
intended  to  be  used  for  any  warlike  purpose."  The  words 
*'  intended  to  be  used,"  which  are  separated  by  the  disjunc- 
tive from  **  fitted  out,"  and  **  equipped,"  correspond  with 
the  words  in  the  7th  section  (6),  **  with  the  intent  that  such 
ship  or  vessel  shall  be  employed."  It  is  said  that  *' equip*' 
18  ancipitus  usus,  but  that  expression  implies  that  it  may 
be  either  of  an  innocent  or  a  warlike  character.  A  defi- 
nition of '*  ancipitus  usus  "is  given  by  Lord  Siawett  in  The 
Jtmge  Marffareiha  (c).  The  legislature  was  aware  that  ships 
which  had  not  a  distinctive  warlike  equipment  might  never- 


(a)  Antij  p.  456,  note. 

(ft)  Anttj  p.  45S,  note. 

(c)  1  C.  Rob.  189,  194.  The 
following  passage  was  cited:— 
**  But  the  most  important  distinc- 
tion is,  whether  the  articleB  were 
btended  for  the  ordinary  use  of 
life,  or  even  for  mercantile  ships' 
Qse,  or  whether  they  were  going 
with  A  highly  probable  destina- 
tion to  military  use.  Of  the 
matter  of  fact  on  which  the  dis- 
tinction is  to  be  applied,  the  nature 
tad  quality  of  the  port  to  which 
the  articles  were  going  is  not  an 
irrational  test ;  if  the  port  is  a 
general  commercial  port,  it  shall 
be  understood  that  the  articles 
were  going  for  ciyil  use,  although 


occasionally  afrigate  or  other  ships 
of  war  may  be  constructed  in  that 
port.  On  the  contrary,  if  the  great 
predominant  character  of  a  port 
be  that  of  a  port  of  naval  mili- 
tary equipment,  it  shall  be  in- 
tended that  the  articles  were 
going  for  military  use,  although 
merchant  ships  resort  to  the  same 
place,  and  although  it  is  possible 
that  the  articles  might  have  been 
applied  to  ciyil  consumption;  for 
it  being  impossible  to  ascertain 
the  final  use  of  an  article  aneipiiis 
tutu,  it  is  not  an  injurious  rule 
which  deduces  both  ways  the  final 
use  from  the  immediate  destina- 
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thelesB  be  employed  tor  a  warlike  parpose,  and  that  the 
object  they  attempted  to  defeat  might  be  accomplished  if 
such  an  evasion  was  allowed.    Where  the  purpose  and  intent 
of  the  employment  of  the  ship  is  proved,  that  determines 
the  character  of  the  equipment,  fitting  out  and  furnishing: 
The  Riehnumd{a\  The  Brutus {b)\  and  the  distinctive  war- 
like character  of  the  equipment  may  of  itself  determine  the 
purpose.     Assuming  that  the  equipment  b  applicable  either 
fo  a  merchant  ship  or  a  vessel  of  war,  regard  must  be  had 
to  its  destination,  and  quo  animo  et  intentu  it  was  equipped 
An  argument  is  founded  on  the  absence  of  the  word  **  build,'* 
but  it  b  dangerous  to  narrow  the  interpretation  of  an  act  of 
parliament  because  a  particular  word,  which  might  have 
been  inserted,  is  not  found  in  it.    The  legislature,  having 
omitted  the  word  ''build,"  it  is  assumed  that  the  intention 
was  to  authorize  building.     But  it  was  only  intended  to 
leave  untouched  the  commerce  in  ship-building,  provided 
there  was  not  the  equipment  or  fitting  out  prohibited  by  the 
Act.    It  was  not  the  object  either  to  encourage  or  interfere 
with  the  building  of  ships.     The  statute  b  not  directed 
against  the  shipbuilder,  but  the  procurer  of  equipment  with 
a  warlike  object.     If  a  builder  cannot  build  a  ship  for  a 
warlike  purpose  without  equipment,  it  was  sufficient  to  use 
the  words  equip,  fit  out,  furnish,  or  arm,  without  the  word 
"build."     In  the  case  of  The  SdrUissima  Trinidad {c),  it 
was  held  that  a  builder  was  at  liberty  not  only  to  build,  but 
to  equip  and  arm  a  ship  and  take  it  abroad  as  the  sul)ject 
of  merchandize,  because  there  was  an  absence  of  intent  that 
the  ship  should  be  employed  in  any  belligerent  service: 
Moodie  V.  The  Skip  Brothers  (<f),  and  Moodie  v.  The  Ship 


(d)  5  C.  Rob.  325. 
lb)  Id.  Appx.  No.  I. 


(c)  7  Wheaton  Amer.  Bep  283. 
(<0  Bee*0  Ainer.Rep.76. 


MICHAELMAS  TBBM,   27    VICT. 

Alfred {a\  illostrate  the  same  principle.    There  the  ships 
were  equipped  as  privateers  at  a  time  when  it  was  supposed 
that  war  would  break  out  between  the  United  States  and 
Great  Britain ;  but,  the  expected  war  not  having  taken  place, 
the  ships  were  sold,  fully  equipped  and  armed,  to  a  belli- 
gerent power;   and  it  was  held  that  the  sale  was  legal, 
because  they  were  not  equipped  with  the  prohibited  intent. 
Then  it  is  said  that  there  must  be  a  ship  in  existence,  be- 
cause the  ship  is  to  be  forfeited.     But  the  liability  to  forfei* 
ture  would  have  reference  to  the  condition  in  which  the  ship 
was  found,  however  imperfect.   The  Act  aims  at  prevention, 
not  punishment ;  and  it  is  enough  if  there  is  evidence  of  an 
attempt  or  endeavour  to  do  that  which,  if  completed,  would 
be  an  equipment  within  the  Act.     The  8th  section  {b)  has  a 
totally  different  purpose  from  the  7  th.     It  prescribes  the 
limit  of  hospitality  to  be  afforded  to  vessels  of  war  of  a 
belligerent  state,  by  confining  it  to  things  not  within  the 
description  of  augmentation  of  foree,  or  addition  of  any 
equipment  for  war.     By  universal  practice,  ordinary  hospi- 
tality for  repairs  and  additions  necessary  for  navigation  is 
allowed  to  ships  of  war  of  a  belligerent  state,  and  the  object 
of  the  8th  section  is  to  confine  it  within  the  narrowest  limits, 
more  so  than  the  American  Act,  in  which  the  words  are 
^'  sciely  applicable  to  war."     But  because  the  8th  section 
uses  the  words,  *'any  equipment ^br  toar,"  while  the  7th  uses 
the  word  '^  equipment'*  only,  it  is  inferred  that,  while  the 
legislature  has  strictly  prohibited  an  augmentation  of  the 
warlike  force  of  existing  ships  of  war,  it  meant  to  allow  the 
construction  of  ships  of  war  for  a  belligerent,  provided  they 
were  not  fully  equipped  for  warlike  purposes.     If  so,  though 
an  additional  port-hole  cannot  be  made,  or  a  single  gun 
added  to  an  existing  ship  of  war,  or  its  bulwarks  made 
stronger,  yet  a  new  ship  of  war  may  be  brought  into  a  con- 

(a)  3  Dallas  Amer.  Kep.  307.  (h)  Anii,  p.  461,  note. 
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ditioD  to  go  to  sea  and  commit  hostilities,  provided  her 
equipments  are  not  of  a  distinctivelj  warlike  character. 
The  two  sections  are  consistent:  the  7th  prohibits  the 
equipment,  or  attempt  to  equip,  a  new  ship  of  war ;  the 
8th  prohibits  the  augmentation  of  the  warlike  force  of  an 
existing  ship  of  war.  The  use  of  the  term  **  equipment^br 
war,*'  in  the  8th  section,  while  in  the  7th  it  is  **  equipment*' 
only,  shews  that  the  equipment  prohibited  by  the  7  th  section 
need  not  necessarily  be  of  a  destructive  and  warlike  character. 
The  authorities  are  exclusively  from  the  United  States. 
The  British  Consul  v.  The  Ship  Mermaid  {a)  was  a  case  of 
restitution  of  prize,  on  the  ground  that  the  ship  which  took 
the  prise  had  been  fitted  out^  or  had  her  force  augmented, 
within  the  United  States  unlawfully,  and  in  violation  of  their 
neutral  rights.  Her  quarter  deck  had  been  taken  away, 
all  decayed  timbers  and  planks  repaired,  and  her  ports 
opened,  but  it  was  found  as  a  fact  that  it  was  done  withoat 
any  intention  to  violate  the  law.  In  Befyamin  Moodie  v. 
The  Ship  Brothers  (&),  the  question  was  whether  there  wss 
any  addition  of  equipment  solely  applicable  to  war  within 
the  5th  section  of  the  American  Act.  The  vessel  wss  s 
privateer,  and  when  she  was  repaired,  two  of  her  ports  were 
altered.  The  Court  considered  that  not  an  additional 
equipment,  as  the  Act  only  prohibited  such  additions  as 
augmented  the  warlike  force.  These  cases  shew  that  alte- 
rations in  the  structure  of  the  vessel  may  come  within 
the  terms  *' equipment/'  and  ^^  fitting  out."  2%e  Uniied 
States  V.  Guintt  (c),  and  The  United  States  v.  Quincy  (d), 
support  that  view.  The  United  States  v.  Gooding  {e) 
was  decided  upon  the  American  Slave  Trade  Act  of 
the  20th  April,  1818,  c.  91,  the  2nd  section  of  which 
prohibits  the   '^fitting  out''  of  any  ship   in   any   port 

(a)  Bee*BAmer.AdEii.Rep.69.  {d)  6  Peters,  445. 

(6)  Id.  76.  (e)  12  Wheaton's  Amcr.  Rep. 

(c)  Wharton's  State  Trials,  95.      460,  472. 
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of  the  United  States  for  the  purpose  of  procaring  negroes 
to  be  transported  as  slaves;  but  the  principle  of  that  deci- 
sion IS  applicable  to  this  case  (a).  The  same  doctrine  was 
laid  down  in  the  PkUtAurgh  (&).    In  the  Tercehra  Caie{c) 

(o)  The  foUowing  passages  in 
the  opinkm  of  the  Court,  de- 
liTcred  by  Story y  J^  were  cited : 


— ''The  third  instmction  turns 
tipon  the  point,  whether  the  fit- 
ting out,  in  the  sense  of  the  Act 
of  Congress,  means  a  complete 
equipment,  so  that  a  partial  equip- 
ment only  will  extract  the  case 
from  the  prohibition  of  the  sta- 
tute,   nils  objection  appears  to 
08  to  proceed  from  a  mistaken 
▼iew  of  the  facts  applicable  to  the 
case.  If  the  yessel  actually  sailed 
on  her  voyage  from  Baltimore, 
for  the  purpose  of  employment  in 
the  sUtc  trade,  her  fitment  was 
complete  for  all  the  purposes  of 
tlteAct.  It  is  by  no  means  neces- 
sary that  every  equipment  for  a 
tlsTe  voyage  should  have  been 
taken  on  board  at  Baltimore ;  or, 
indeed  that  any  equipments,  ex* 
closively  applicable   to   such  a 
▼oyage,    should    have   been    on 
board.     The  presence  of  such 
equipments  may  furnish  strong 
presumptive  proof  of  the  object 
of  the  voyage,  but  they  do  not 
constitute  the  offence.    The  sta- 
tute punishes  the  fitting  out  of  a 
▼essel  with  intent  to  employ  her 
in  the  slave  trade,  however  inno- 
cent the  equipment  may  be,  when 
designed  for  a  lawful  voyage.   It 
is  the  act  combined  with  the  in- 
tent, and  not  either  separately, 
which  is  punishable.     Whether 
the  fitting  out  be  fully  adequate 
for  the  purposes  of  a  slave  voy- 
age, may,  as  matter  of  presump- 
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tion,  be  more  or  less  conclusive ; 
but  if  the  intent  of  the  fitment 
be  to  carry  on  a  slave  Toyage, 
and  the  vessel  depart  on  the 
voyage,  her  fitting  out  is  com- 
plete, so  far  as  the  parties  deem 
it  necessary  for  their  object,  and 
the  statute  reaches  the  case. 

But  we  are  also  of  opinion  that 
any  preparations  for  a  slave  voy- 
age, which  clearly  manifest  or 
accompany  the  illegal  intent,  even 
though  incomplete  and  imperfect, 
and  before  the  departure  of  the 
vessel  from  port,  do  yet  consti- 
tute a  fitting  out  within  the  pur» 
view  of  the  statute.*' 

{b)  10  Wheaton*s  Amer.  Rep. 
133,  141.  The  following  passage 
in  the  opinion  of  the  Court,  de- 
livered by  Story y  J.,  was  cited : — 
**  Assuming  the  equipments  were 
all  innocent  in  their  own  nature, 
that  would  not  help  the  case,  if 
there  were  positive  proof  of  a 
guilty  intention.  The  law  does 
not  proceed  upon  the  notion  that 
provisions  or  equipments  which 
are  adapted  to  ordinary  voyages 
are  not  within  the  forfeiting 
clause,  if  they  are  intended  for 
carrying  on  the  slave  trade.  Nor 
is  it  necessary  that  there  should 
be  complete  equipments  for  this 
purpose.  It  is  sufficient  if  any 
preparations  are  made  for  the  un- 
lawful purpose.  Such  was  the 
doctrine  of  this  Court  in  the  cases 
formerly  adjudged,  which  were 
cited  at  the  bar.'* 

{c)  Antij  p.  465. 
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there  was  a  clear  violation  of  the  Foreign  Enlistment  Act, 
and  the  only  question  was  whether  the  Government  was 
justified  in  pursuing  her  and  preventing  the  landing  of  her 
troops. 

The  direction  of  the  learned  Judge  tended  to  mislead  the 
jury.    The  first  proposition  was,  that  if  the  vessel  was  in  the 
course  of  building  for  the  purpose  of  being  delivered  in 
pursuance  of  a  contract,  the  transaction  was  lawful.     On 
the  other  hand,  if  there  was  an  intention  that  in  the  port  of 
Liverpool,  or  any  other  English  port,  the  vessel  should  be 
equipped,  fitted  out  and  furnished,  or  armed  for  the  purpose 
of  aggression,  the  case  was  within  the  Act«     But  the  equip- 
ment may  be  for  the  purpose  of  aggresmon  whether  under  a 
contract  or  not.     The  proper  question  was  whether  there 
was  any  intention  in  the  port  of  Liverpool,  or  any  other 
English  port,  that  the  vessel  should  be  equipped,  fitted  out, 
famished,  or  armed,  for  the  purpose  of  aggression,  or  whether, 
that  not  being  the  intent,  she  was  merely  in  the  course  of 
building  for  the  purpose  of  being  delivered  in  pursuance  of 
a  contract,  without  any  purpose  of  aggression.   The  learned 
Judge  told  the  jury  that,  according  to  his  construction  of 
the  7  th  section,  as  it  was  lawful  for  a  person  to  build  and 
equip  a  ship  for  the  purpose  of  ofiering  it  for  sale  to  a  bel- 
ligerent, therefore  it  was  lawful  for  a  belligerent  to  employ 
him  to  build  and  equip  it.   But  that  is  erroneous.   Where  a 
belligerent  employs  the  ship  builder,  there  is  a  warlike  intent. 
To  say  that  because  a  ship  may  be  built  as  a  commercial 
speculation,  and  taken  abroad  and  sold  to  a  belligerent, 
therefore  it  is  lawful  to  build  a  ship  under  a  contract  with 
a  belligerent,  is  to  abrogate  the  distinction  which  the  statute 
has  introduced.     The  proposition  goes  to  this  extent:  that 
because  a  person  may  take  abroad  as  a  commercial  adven- 
ture, and  sell  to  a  belligerent,  a  ship  equipped,  armed,  and 
manned,  he  may  also  execute  in  this  country  an  order  from 
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a  belligerent  for  a  ship  to  be  boilt,  equipped,  armed,  and 
manned  In  the  case  of  The  Santissima  Trinidad  (a),  if 
what  was  done  to  the  "  Independencia,''  at  Baltimore,  had  GsiiBaAL 
been  done  under  an  order  of  the  Government  of  Buenos  Sillsm. 
Ajres^  it  would  have  been  a  violation  of  the  American  Act, 
for  the  ship  was  full;  armed  when  she  left  the  United 
States.  The  learned  Judge  also  ruled  that  the  equipment 
must  be  of  a  warlike  character  to  some  extent,  per  se ;  not 
merely  ancipitus  usus,  and  shewn  to  be  of  a  warlike  cha- 
racter by  intention.  The  learned  Judge  withdrew  from  the 
consideration  of  the  jury  the  important  question  for  what 
service  the  ship  was  intended,  and  the  jury  may  have  thought 
that  the  reason  why  that  question  was  not  submitted  to  them 
was,  that  it  was  lawful  for  a  ship  builder  in  this  countiy  to 
execute  any  order  whatever  for  a  belligerent,  if  he  might,  as 
a  commercial  speculation,  have  sent  abroad  the  same  mate* 
rial  for  sale  to  belligerents.  The  ruling  in  effect  amounts 
to  this: — '* Assuming  that  this  ship  was  built  under  the 
orders  of  the  Confederate  belligerent  Government  as  a 
gunboat  for  their  service,  unless  you  believe  that  she  was  in- 
tended to  receive  further  equipments  of  such  a  distinctively 
warlike  character  as  would  enable  her,  on  leaving  the  port 
of  Liverpool,  to  commit  hostilities,  she  is  not  within  the 
Act**  The  question,  as  finally  stated,  would  lead  the  jury 
to  suppose  that  they  were  to  consider  whether  the  object  of 
the  builder  was  to  equip,  furnish,  fit  out,  or  arm,  or  to 
build  in  obedience  to  an  order  and  in  compliance  with  a 
contract ;  because  the  language  applies,  not  to  the  Confe- 
derate Government  and  their  agents,  but  to  the  builder 
only*  It  was  the  duty  of  the  learned  Judge  to  give  the 
jury  some  explanation  of  the  statute.  In  Elliott  v.  The  South 
Devon  Railway  Company  (6),  this  Court  granted  a  new  trial, 
because  a  Judge  omitted  to  explain  to  the  jury  in  what 

(a)  7  Wheaton*s  Amer.  Rep.  283.  (&)  2  Exch.  725. 
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sense  the  legislature  used  the  word  ''town"  in  the  Railway 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  26,  s.  1 1. 

They  then  argued  that  the  verdict  was  against  the  weight 
of  evidence ;  that,  under  the  14  &  15  Vict.  c.  99,  s.  2,  it  was 
competent  for  the  claimants  to  give  evidence  on  their  own 
behalf,  and  they  were  not  rendered  incompetent  by  the  18 
&  19  Vict.  c.  96,  s.  36,  and  20  &  21  Vict,  c  62,  s.  14; 
also  that  the  Court  might  grant  a  new  trial  in  this  case.  On 
the  last  point  they  referred  to  Manning's  Exchequer  Prac- 
tice, p.  180;  Bateman's  Ezciae  Law,  p.  66  note. 

Cur.  adv.  vulL 

The  learned  Judges  having  differed  in  opinion,  the  follow- 
ing judgments  were  delivered  in  the  ensuing  Term  (Jan.  11). 

Pollock,  C.  B. — This  was  an  information  against  the  ship 
<*  Alexandra,"  chaiging  that  the  defendants,  with  others,  had 
been  guilty  of  a  violation  of  the  Foreign  Enlistment  Act  in 
respect  of  that  vessel.     The  ship  *^  Alexandra"  had  been 
built  and  partly  rigj^ed  at  Liverpool,  and  had  been  seised 
on  the  6th  of  April  by  an  officer  of  the  Customs,  on  the 
ground  of  a  breach  of  the  7  th  section  of  the  statute.     The 
defendants  claimed  the  ship,  and  pleaded  that  the  ship  was 
not  forfeited.     The  information  charged  them  with  every 
possible  violation  of  the  Act  as  to  equipping^  furnishing,  and 
fitting  outy  but  omitted  to  charge  anything  in  respect  of 
arming.    The  cause  was  tried  before  me  on  Monday  the 
22nd  of  June,  and  three  following  days.     The  evidence  for 
the  Crown  clearly  established  the  warlike  character  of  the 
vessel — it  was  not  at  all  adapted  for  commerce,  but  was 
capable  of  being  adapted  for  warlike  purposes ;  and  though 
it  might  have  been  used  as  a  yacht,  according  to  the  evi- 
dence of  Captain  Inglefield,  it  was  in  all  probability  intended 
to  be  used  by  the  so-called  Confederate  States  as  a  vessel  of  • 
war,  when  adapted  for  that  purpose  by  ihem  (suitable  equip- 
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ments  and  fitdngs-up  being  furnished).    And  if  the  making,        ises, 

in  punaance  of  an  agreement  or  order  for  that  purpose,  with 

intention  to  sell  and  deliver  to  one  of  the  belligerents  the 

hull  of  a  vessel  suitable  far  war,' but  tmarmed,  and  noi       Sillbx. 

equipped,  furnished,  or  fitted  out  with  anything  which  en- 

aUed  her  to  cndse  or  to  commit  hostUitiei,  or  to  do  arni/  war^ 

Hie  act  whatever,  be  a  violation  of  the  Foreign  Enlistment 

Act,  my  direction  to  the  jury  was  wrong  in  point  of  law ; 

the  verdict  ought  to  have  been  for  the  Crown,  and  there 

ought  to  be  a  new  trial ;  but  if  the  commerce  of  this  country 

in  sbips^  whether  ultimately  for  peace  or  war,  is  to  continue, 

and  provided  a  ship  leaves  the  ports  of  this  country  in  no 

condition  to  endee  or  to  commit  hoitUitiea,  though  she  may 

be  of  a  warlike  character,  there  has  been  no  violation  of  the 

statute,  then  the  verdict  was  right    And  in  substance  this 

is  the  question  between  the  Crown  and  the  defendants^ 

stripped  of  all  technicalities 

The  condition  in  which  the  vessel  (unfinished  when  she 
was  seized)  was  intended  to  leave  this  country  was,  perhaps, 
not  perfectly  clear,  but  there  was  no  direct  evidence  that 
she  was  to  be  made,  at  Liverpool  or  in  any  other  British 
port,  fit  to  cruise  or  to  commit  hostilities.  I  told  the  jury, 
in  substance,  that  the  sale  of  a  ship  was,  in  my  judgment, 
perfectly  lawful,  even  of  a  ship  so  constructed  as  to  be 
convertible  into  a  ship  of  war;  that  the  sale  of  arms  and 
ammunition  and  every  kind  of  warlike  implement  was  not 
forbidden  by  any  law,  either  international  or  municipal,  and 
that  I  thought  that  a  ship  capable  of  being  used  for  war 
might  be  made  and  sold,  as  well  as  sold  (if  made),  provided 
she  did  not  leave  a  port  of  this  country  either  armed  or 
equipped,  or  furnished  or  fitted  out  within  the  meaning  of 
the  statute ;  that  is  to  say,  with  intent  or  in  order  to  cruise 
or  commit  hostilities  against  a  state  or  power  with  whom  her 
Majesty  was  not  at  war. 
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There  was  no  direct  evidence  that  the  vessel  was  intended 
to  be  armed  at  any  British  port  with  intent  on  tife  part  of 
any  of  the  defendants,  or  indeed  of  any  one,  to  cruise  or 
commit  hostilities;  indeed  there  was  no  charge  in  the  infor- 
mation on  the  subject  of  arming  at  all,  and  there  was  no 
direct  evidence  of  any  intention,  to  equip,  furnish,  or  fit  out 
the  ship  with  intent  to  cruise  or  commit  hostilities  according 
to  what  I  think  is  the  true  meaning  of  the  charge  in  the 
information.  I,  however,  left  the  question  to  the  jury  in 
the  terms  of  the  act  of  parliament,  and  upon  this  direction 
with  the  evidence  before  them  the  jury  found  a  verdict'for 
the  defendants. 

In  Michaelmas  Term  the  Attorney  General  applied  for  a 
new  trial,  and  obtained  a  rule  to  shew  cause,  on  the  grounds 
stated  in  the  rule,  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  had.  Cause  was  shewn  during  the  Term, 
and  the  argument  lasted  six  days.  We  have  now  to  deliver 
the  judgment  of  the  different  members  of  the  Court. 

It  is  material,  I  think,  first  to  call  attention  to  the  various 
charges  contained  in  the  information,  which  consists  of 
ninety-eight  counts.  The  97th  and  98th  counts  relate  to 
an  intent  to  employ  the  ship  as  a  transport  or  store  ship  as 
well  as  to  commit  hostilities.  These  counts  were  given  up 
at  the  trial  by  the  then  Attorney  General.  The  remaining 
ninety-six  counts  consist  of  the  first  eight  counts  repeated 
twelve  times,  merely  varying  the  offence  charged.  The  first 
eight  counts  charge  that  the  defendants  did  equip^  the  next 
that  they  did  furnish^  the  next  that  they  did  JU  outf  and  so 
on.  Then  all  the  varieties  of  attemptinff,  procuring^  aiding, 
&c.,  are  introduced,  making  the  total  eight  times  twelve,  or 
ninety-six  counts.  The  Attorney  General  at  the  trial  said, 
"  The  first  eight  counts  are  those  only  to  which  any  atten- 
tion need  be  paid,"*  not  meaning  to  abandon  the  rest, 
but  intimating  that  the  first  eight  represented  all  the  rest 
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I  propoee  to  state  in  substance  what  those  eight  counts 


are. 


The  first  count  charges  that  the  defendants,  without  the 
leave,  &c.,  did  equip  the  vessel  with  intent  and  in  order  that 
such  ship  or  vessel  should  be  employed  in  the  service  of  the 
Confederate  States  with  intent  to  cruise  and  commit  hosti- 
lities against  a  certain  foreign  state  with  which  her  Majesty 
was  not  then  at  war,  to  wit,  the  Republic  of  the  United 
States.  The  second  count  resembles  the  first,  but  chaiges 
that  hostilities  were  to  be  committed  against  the  citizens  of 
the  foreign  state.  The  third  count  charges  that  the  defend- 
ants did  equip,  with  Tntent  to  cruise  and  commit  hostilities 
against  a  foreign  state  with  which  her  Majesty  was  not  then 
at  war.  The  fourth  count  is  similar  to  the  third,  varying 
the  description  of  the  parties  against  whom  hostilities  were 
to  be  committed.  The  fifth,  sixth,  seventh  and  eighth 
coants  are  similar  to  the  first  and  second,  varying  only  the 
description  in  the  first  and  second  counts  of  the  belligerent 
parties  who  were  affected  by  the  conduct  of  the  defendants. 
The  charge,  therefore,  resolves  itself  into  a  charge  of  equip- 
ping, &c.,  with  a  certain  intent,  the  intent  being  stated  in 
two  difierent  ways,  or  a  charge  of  attempting,  endeavour- 
ing, &c.,  to  equip,  or  procuring  to  be  equipped,  with  the 
same  two  intents  in  difierent  counts.  If  what  was  intended 
to  be  done  would  not,  when  done,  amount  to  an  equipping, 
&C.,  within  the  Act,  then  there  would  be  no  attempting  or 
endeavouring,  &c.,  contrary  to  the  Act. 

The  question  then  arises  what  is  the  true  construction  of 
the  Foreign  Enlistment  Act,  particularly  of  the  seventh  sec- 
tion of  that  statute,  upon  which  the  information  in  this  case 
is  framed ;  and  what  is  the  meaning  of  the  words  **  equip, 
furnish,  or  fit  out*'  in  that  section ;  and  also  what  is  meant 
by  the  expression,  **  with  intent  to  cruise  or  commit  hosti- 
lities ?" 
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It  is  a  highly  penal  statute,  creating  a  new  crime  or  mis- 
demeanor,  making  those  who  commit  it  liable  to  fine  and 
imprisonment,  if  found  guilty,  and  the  ship,  the  subject  of 
the  crime,  liable  to  forfeiture.  The  attempt  or  endeavour 
to  commit  the  offence,  or  the  procuring  it  to  be  committed, 
or  the  aiding,  assisting,  or  being  concerned  in  the  commis- 
sion of  it,  is  each  made  criminal,  and  liable  to  the  same 
punishment  and  forfeiture. 

In  order  to  have  a  comprehensive  view  of  the  whole 
snbject,  it  may  be  useful  to  become  acquainted  with  the 
history  of  the  statute  and  of  the  Act  of  the  American  Con- 
gress, which  is  said  to  have  given  rise  to  it.  It  may  be 
useful  also  to  learn  what  have  been  the  opinions  (difier- 
ing,  it  may  be  observed,  widely  from  each  otherX  of  learned 
jurists  and  of  eminent  statesmen,  not  always  agreeing^  on 
the  subjects  of  international  law,  belligerent  rights,  and 
neutral  duties.  But  none  of  these  can  furnish  even  the 
semblance  of  authority  for  construing  an  English  act  of 
parliament,  which  creates  for  the  first  time  an  indictable 
offence  rendering  the  party  found  guilty  of  it  liable  to  fine 
and  imprisonment,  and  his  property  Uable  to  forfeiture; 
and  it  should  be  borne  in  mind  that  the  property  is  not 
forfeited  unless  the  crime  has  been  committed.  I,  perhaps, 
may  here  remark  that  neither  on  the  trial  nor  during  the 
aigument,  has  any  one  suggested  by  name  who  has  com- 
mitted the  crime,  what  he  did  in  committing  the  crime,  or 
what  are  the  acts  and  who  are  the  persons  by  whose  con- 
duct, a  ship  of  the  value  of  the  ^<  Alexandra"  has  become 
forfeited  and  seized  by  the  Crown.  If  the  statute  in  terms 
reasonably  plain  and  clear  makes  what  the  defendants  have 
done  a  punishable  offence  within  the  statute,  we  want  not 
the  assistance  which  may  be  derived  from  what  eminent 
statesmen  have  said,  or  learned  jurists  have  written  on 
international  law  or  belligerent  rights;  we  want  not  the 
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dedsioiis  of  American  Courts  to  see  whether  the  case 
before  us  is  within  the  statute ;  bat  no  opinions  of  jurists^ 
no  decisions  of  foreign  Conrts,  will  enable  us,  or  ought  to 
induce  us  to  declare,  if  the  act  be  not  within  the  words  of 
the  statute,  that  the  scope  and  object,  the  spirit  and  inten- 
tion of  the  statute  include  the  case  before  us,  though  it  be 
not  plainly  and  dearly  expressed  by  the  legislature.  We 
have  had  in  this  country  no  Court  of  Criminal  Equity  since 
the  Star  Chamber  was  abolished,  as  Lord  Campbell  called  it 
in  a  case  which  was  tried  before  him,  yiz.  The  Emperor  of 
AuMtria  t.  Day^  which  is  to  be  found  in  3rd  De  Gez, 
Fisher  &  Jones'  Reports,  217,  239. 

Mr.  Justice  BJadutane  well  lays  down  the  rule  in  the  Ist 
volume  of  his  Commentaries,  p.  92 : — <*  The  freedom  of  our 
constitution  will  not  permit  that  in  criminal  cases  a  power 
should  be  lodged  in  any  Judge  to  construe  the  law  other- 
wise than  according  to  the  letter*"  Our  institutions  were 
never  more  safe  in  my  opinion  than  at  the  present  moment, 
but  we  cannot  afford  at  any  time  to  lose  any  of  the  grounds 
of  our  security,  and  no  calamity  would  be  greater  than  to 
introduce  a  lax  or  elastic  interpretation  of  a  criminal  statute 
to  serve  a  special  but  a  temporary  purpose.  And  here  I 
niay  notice,  in  order  to  dispose  of  it,  the  argument  of  the 
Attorney  General,  about  construing  a  statute,  even  a  penal 
8tatute,so  as  to  suppress  the  mischief  and  advance  the  remedy. 
He  cited  Plowden,  205,  and  the  resolutions  in  Heydon's 
Case  (a).  But  all  the  penal  statutes  alluded  to  there,  and 
in  all  the  places  where  that  doctrine  is  to  be  met  with,  are 
statutes  which  create  some  disability  or  forfeiture ;  none  of 
them  are  statutes  creating  a  crime,  and  I  think  it  is  alto- 
gether a  mistake  to  apply  the  resolutions  in  HeydorCa  Case  to 
a  criminal  statute  which  creates  a  new  offence. 

The  distinction  between  a  strict  construction  and  a  more 

(a)  3  Bep.  7  a. 
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^^T^^^      and  the  question  now  is :  What  is  the  true  construction  of  a 

Gbn»ral      statute  ?     If  I  were  asked  whether  there  be  any  difference 

SiLUEif.       left  between  a  criminal  statute  and  any  other  statute  not 

creating  a  crime,  I  should  say  that  in  a  criminal  statute  you 

must  be  quite  sure  that  the  offence  charged  is  within  the 

letter  of  the  law.     No  doubt  there  are  some  other  cases  to 

which  the  statute  is  to  be  applied,  unless  you  are  quite  sure 

of  the  contrary,  namely  that  the  case  is  not  within  the  law. 

As  to  this  particular  statute  having  for  its  object  preoentioH^ 
and  not  punishment,  which  was  pressed  upon  our  attention 
more  than  once,  that  is  not  a  matter  peculiar  to  this  statute. 
I  apprehend  that  this  statute  has  that  object  in  common 
with  all  other  criminal  statutes  that  were  ever  passed,  which 
are  all  intended,  not  to  punish  guilt,  but  to  prevent  crime. 
And  as  to  the  recital  that  the  existing  law  was  not  suflBcient, 
to  which  our  attention  was  particularly  called,  I  presume 
that  that  recital  really  belongs  also  to  every  statute  of  every 
sort,  whether  mentioned  in  it  or  not — for,  if  the  law  be 
sufficient,  the  statute  is  a  piece  of  superfluous  legislation. 

So  also,  I  think  that  we  have  nothing  to  do  with  the 
political  consequences  of  our  decision  or  the  dissatisikction 
which  it  may  create  in  any  quarter  anywhere,  and  I  cannot 
help  expressing  my  regret,  not  unmixed  with  some  surprise, 
that  the  learned  Attorney  General  has  more  than  once 
adverted  to  the  consequences  that  may  arise  from  our  hold- 
ing that  what  the  defendants  have  done  is  not  contrary  to 
our  municipal  law.  That  it  is  not  contrary  to  the  law  of 
nations  he  has  distinctly  stated,  and  indeed  made  it  the 
subject  of  an  argument  (in  another  place,  as  I  think  they  call 
it),  ^^that  other  countries  have  no  right  to  complain  of  it  as 
a  violation  of  the  law  of  nations.**  On  the  fir^t  day  of  his 
argument,  he  pointed  out  how  the  supply  of  ships  would 
work  practically  between  a  powerful  country  and  a  weak 
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one,  and  he  imagined  (I  am  qaoting  his  very  words)  ''  this 
country  at  war  with  France,  and  the  dockyards  in  Sweden 
supplying,  fitting  oat,  and  equipping  yessels  of  war  for  France,** 
and  he  soggested  that  we  might  say,  as  he  says  we  always 
baye  done  in  the  course  of  oar  history,  ''We  will  not 
endure  it,  and  if  this  goes  on  we  will  rather  go  to  war  with 
you  than  let  war  be  carried  on  practically  against  us  from 
jour  shores,  under  pretence  of  neutrality.  That  we  should 
do  that  with  a  weak  power  like  Sweden,**  the  Attorney 
General  asks,  ^can  any  human  being  entertain  a  doubt?** 
He  then  goes  on  to  suggest  that  a  great  power,  like  the 
United  Slates,  would  adopt  the  same  views,  would  look 
broadly  at  the  practical  mischief,  would  care  nothing  for 
Vattel,  Grotius,  or  Puffendorf,  and  would  say,  '*It  is  in 
substance  as  noxious  as  war,  and  we  will  not  endure  it.** 

I  must  say  I  doubt  whether  such  views  and  such  doctrines 
ought  to  be  presented  to  us  at  alL  I  am  sure  that  they  will 
not  influence  our  judgment,  and  I  am  inclined  to  suspect 
the  soundness  of  any  proposition  of  law  which  requires 
such  a  style  of  argument  to  support  it.  Indeed  I  may  add 
that  international  law  would  be  of  very  little  use,  if  it  were 
not  to  govern  the  conduct  of  strong  nations  as  well  as  of 
^ak  ones.  I  would  rather  state  the  passage  in  the  Attorney 
GeneraPs  own  words,  because  I  should  be  very  sorry  to  mis- 
understand or  to  misquote  anything  that  fell  from  him.  He 
says,  *^  Can  any  one  doubt  that  that  is  the  way  in  which 
such  a  state  of  things  would  work  practically  as  between  a 
powerful  country  and  a  weak  one?"  Then  he  imagines 
the  case  of  Sweden,  and  then  he  says,  ^^That  we  should  do 
that  with  a  weak  power,  like  Sweden,  can  any  human  being 
entertain  a  doubt?**  I  venture  to  entertain  a  doubt,  and  to 
express  a  hope  that  this  country  would  not  sully  its  high 
character  by  adopting  towards  a  weak  state  a  line  of  con- 
duct which  it  would  not  think  prudent  or  politic  towards  a 
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1863.  stronger  one.  1  certainly  had  thought  that  the  object  of 
international  law  was,  among  other  things,  to  state  and 
define  what  acts,  what  conduct  of  any  state,  woald  justify 
war  being  made  upon  it  by  another  state.  But  the  Attorney 
General  seems  to  think,  that  if  one  nation  be  strong  and 
another  weak,  the  strong  one  will  make  war  on  the  weak, 
thoi^h  it  has  no  violation  of  international  law  to  allege 
against  it  and  to  complain  of,  but  merely  some  inconveni- 
ence  arising  from  the  neutral  state  continuing  its  com- 
mercial relations  with  another  power  with  whom  it  has 
been  accustomed  fcnr  a  long  time  to  maintun  theou 

Again,  on  the  second  day,  the  Attorney  General  said; — 
**  The  peace  and  welfiure  of  the  kingdom,  perhaps  of  the 
world,  b  declared  by  the  legislature  to  depend"  upon  this 
matter.  When  his  attention  was  called  to  this  fiom  the 
Bench,  he  smd,  that  perhaps  he  was  going  too  far  in  saying 
**  the  peace  of  the  worid,"  and  no  doubt  he  was,  for  there 
is  not  any  declaration  by  the  legislature  about  **  the  peace  of 
the  warld^  at  all,  and  the  expression  **  peace  and  welfieue  of 
this  kingdom,"  which  no  doubt  is  in  the  preamble,  1  beliere 
relates,  as  far  as  *<  peace"  is  concerned,  only  to  that  tranqatl- 
lity  which  is  in  the  care  of  the  magistracy,  and  has  nothing 
whatever  to  do  with  the  relations  of  peace  or  war  with 
respect  to  other  countries. 

At  the  end  of  his  address  (no  doubt  conspicuous  ibr  its 
ability)  he  stated  the  grounds  on  which  our  decision  ought  to 
rest,  in  a  manner  perfectly  unexceptionable ;  and  I  wish  that 
the  whole  of  his  argument  had  corresponded  with  the  digni- 
fied and  eloquent  manner  in  which  it  was  concluded  (a). 

(a)  The  conclusion  of  the  argu-  not  bat  think  that  jonr  LordshipA 

mentofthe  Attorney  General  was  will  deal,  in  a  way  that  will  be 

as  follows : — "  Now,  mj  Lords,  I  satisfactory  to  the  Crown  and  the 

have  concluded  all  the  obserra-  public,  with  this  case.    We  are 

tions  which  I  have  to  ofier  to  jour  not  here  in  an  atmosphere  where 

Lordships  upon  this  case.   I  can-  any  ai^ument  of  prejudice,  eiib^i' 
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So  also  I  think  we  have  nothing  to  do  with  the  question 
as  to  which  ccmstruction  of  the  clause  is  most  for  the  interest 
of  this  coontry  as  a  great  maritime  power.  It  is  degrading 
the  discossion  to  make  it  in  any  degree  turn  upon  a  ques- 
tion of  advantage  or  benefit  to  be  gained  or  lost ;  and  on 
sQch  a  subject  we  might  turn  out  to  be  quite  mistaken.  In 
the  present  enlightened  state  of  the  civilized  world.  It  may 
tarn  ont  that  that  doctrine  and  those  principles  are  to  be 
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one  WSJ  or  the  other,  can  pretaiL 
The  instter  has  been  fully  con- 
sidered, and  I  hare  not  the 
slightest  doubt  that  your  Lord- 
ships* judgment  in  tiiis  case,  in 
the  waj  in  which  you  will  deal 
with  it,  will  be  entitled  to  and 
will  receive  from  those  who  may 
hsTe  to  comment  upon  it  here- 
lAer,  the  same  respect  which  has 
been  justly  paid  to  the  long  series 
(for  it  is  a  long  one)  of  the  deci- 
sions of  the  American  Courts  on 
a  similar  Act  of  theirs.  I  must 
s&j  decisions  most  honorable  to 
the  country,  and  to  the  tribunals, 
from  which  they  hare  proceeded ; 
because  that  Act  was  passed,  as 
your  Lordships  are  aware,  under 
circumstances  of  peculiar  diffi- 
culty, when  the  irritation  and  the 
snimositj  resulting  from  the  war 
of  independence  had  not  passed 
away,  when  the  recent  obliga- 
tions of  the  United  States  to 
France  were  fresh  in  their  me- 
mory, when  the  sympathies  of 
the  whole  countrj  ran  breast  high 
with  the  revolutionary  party  in 
France  and  against  the  powers  of 
Europe  who  were  then  at  war 
with  the  French  Bepublic.  Under 
those  circumstances  it  was  that 
Washington  caused  to  be  intro- 
duced that  Act;   and  in  everj 


single  trial  that  has  ever  taken 
place  under  it  the  Judges  of  the 
United  States  have  manifested  a 
lofly  and  most  upright  determi- 
nation to  give  full  and  fair  effect 
to  it,  not  straining  it  either  in  the 
direction  of  popular  bias  or  pre- 
judice, or  of  mercantile  interest ; 
and  on  the  other  hand,  not  strain- 
ing it  in  favour  of  the  Common* 
wealth  against  the  subject.  We 
do  not  wish  our  own  Act  to  be 
strained  in  favour  of  the  Crown 
against  the  subject ;  but  we  do 
desire  that  it  shall  be  established 
by  your  Lordships*  judgment  that 
those  great  and  most  important 
objects,  to  promote  which  that 
Act  was  passed,  will  be  found  to 
have  been  effectually  accomp- 
lished by  that  Act,  and  that  the 
great  and  most  serious  mischief 
which  the  Act  points  out  as  the 
mischief  which  it  was  intended  to 
remedy,  may  be  effectually  re- 
pressed by  the  construction  which, 
from  your  Lordships,  that  Act 
shall  righteously  receive;  and 
that  the  whole  matter  maj  not 
turn  out  to  have  been  entirely 
misunderstood  by  the  Legislature 
which  was  engaged  upon  it,  and 
a  futile  instrument,  incapable  of 
being  successfully  applied,  placed 
in  the  hands  of  the  Crown.** 
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preferred  which  would  male  os  proBperous  in  peace  rather 
than  those  which  would  make  us  successful  in  war. 

In  construing  the  statute  it  is  our  duty  to  ascertain  the 
true  legal  meaning  of  the  words  used  by  the  legislature 
and  to  collect  the  intention  from  the  language  of  the  statute 
itself^  either  the  preamble  or  the  enactments,  and  not  to 
make  out  the  intention  from  some  other  sources  of  informa- 
tion and  then  construe  the  words  of  the  statute  so  as  to 
meet  the  assumed  intention ;  and  this  appears  to  me  to  he 
the  mistake  of  the  counsel  on  the  part  of  the  Crown. 
They  say,  '*  Here  is  a  powerful  state  complaining  that  what 
you  are  doing  is  as  bad  as  war,"  and  saying  **  We  will  not 
endure  it ;"  and  then  they  say,  **  The  welfare  and  peace  of 
this  country  require  that  the  Act  should  be  so  construed  as 
to  silence  that  complaint."  But  we  cannot  and  ought  not| 
even  if  the  matter  before  us  seemed  to  be  within  the  mis- 
chief which  it  is  supposed  the  statute  was  meant  to  remedy, 
to  deal  with  it  as  a  crime  unless  it  be  plainly  and  without 
doubt  included  in  the  language  used  by  the  legislature.  In 
my  judgment  it  is  not  within  the  letter  of  the  statute,  nor 
within  the  spirit,  nor  was  it  at  all  contemplated  by  those 
who  framed  the  law. 

The  danger  of  travelling  out  of  the  statute  itself  and 
looking  elsewhere  for  the  object  of  the  legislature  in  passing 
it,  may  be  illustrated  by  the  wide  difference  of  opinion 
between  the  late  Attorney  General  and  the  present  Attorney 
General  upon  this  very  point  The  late  Attorney  General 
in  opening  the  case  to  the  jury  said, — "  It  appears  parti- 
cularly to  have  been  contemplated  by  the  framers  of  the 
Foreign  Enlistment  Act  to  enforce  the  observance  of  neu* 
trality  in  the  event  of  war,"  which  I  certainly  understand  to 
mean,  to  compel  a  compliance  with  the  duties  of  neutrality, 
as  expounded  by  international  law.  But  the  present  Attor- 
ney General,  in  the  beginning  of  his  argument  in  support 
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of  the  rule,  took  qaite  an  opposite  ?iew,  but  I  own  I  think  a        1863. 
much  more  correct  one,  and  said  that  the  whole  ararument      ^^-^ 
of  his  speech  (in  that  other  jiace  which  has  been  alluded      Gshseal 
to)  was  to  establish  *'  the  directly  contradictory  proposi-       Siujui. 
tioDy**  and  his  language  is  this,  **  I  say  that  there  were  no 
such  obligations,  and  that  it  is  a  total  misinterpretation  of 
the  manicipal  law  to  say  that  there  was  any  state  in  the 
world  which,  according  to  the  settled  and  established  prin- 
ciples of  international  law,  could  have  required  this  country 
to  prohibit  those  things  which  were  prohibited  under  that 
statute,''  meaning  the  Foreign  Enlistment  Act.    And  even 
with  respect  to  the  ^  Alabama  **  (a),  be  intimates  that  though 
there  had  been  a  breach  of  the  municipal  law,  there  had 
been  (and  I  think  he  is  quite  correct  in  this)  no  violation 
of  international  law,  or  anything  of  which  a  belligerent  at 
peace  with  this  country  had  a  right  to  complain. 

In  endeavouring  to  discover  the  true  construction  of  the 
7th  clause  of  the  statute,  the  first  matter  to  be  attended  to 
is  no  doubt  the  actual  language  of  the  clause  itself  as  intro- 
duced by  the  preamble ;  secondly,  the  words  or  expressions 
which  obviously  are  by  design  omitted  ;  and,  thirdly,  the 
connexion  of  the  7th  clause  with  other  clauses  in  the  same 
statute,  and  the  conclusions  which  on  comparison  with  other 
clauses  may  reasonably  and  obviously  be  drawn.  I  do  not 
mean  to  exclude  other  considerations,  but  these  appear  to 
me  to  be  the  most  obvious  and  the  safest. 

The  learned  Attorney  General,  with  apparent  effect,  asked 
**  \^  by  do  you  txy  to  explain  a  statute  by  words  which  are 
not  to  be  found  in  it  ?  it  is  dangerous  to  adopt  such  a  course.'' 
On  the  first  impression  the  objection  seems  not  at  all  unrea- 
sonable ;  but  the  answer,  on  a  very  little  consideration,  is 
quite  obvious.  In  order  to  know  what  a  statute  does  mean, 
it  is  one  important  step  to  know  what  it  does  not  mean;  and 
if  it  be  quite  clear  that  there  is  something  which  it  does  not 

(a)  Antl,  p.  467,  notes  (a),  (b). 
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1863.       mean,  then  that  which  is  suggested  or  supposed  to  be  what 
^^^^^     1^  ^oe$  mean,  must  be  consistent  and  in  harmony  with  what 
OcHEiLiL      it  is  clear  that  it  (bea  not  mean.     What  it  farbidM  must  be 
SiLUK.       consistent  with  what  it  permits.     The  7th  section  contains 
the  words  ''equip,  furnish,  fit  out,  and  arm,"  but  does  not 
contain  the  word  ''build,"  and  I  think  no  one  can  doubt 
that  that  word  was  purpoeely  omitted  from  the  Act  of  Con- 
gress and  firom  our  own  statute. 

I  am  not  surprised  that  the  Attorney  General  was  desir* 
ous  of  preventing  this  mode  of  investigation,  because  it 
leads  in  my  judgment  irresistibly  to  this  conclusion,  that 
whatever  might  be  done  in  the  way  of  mere  building  before 
the  statute,  may  now  be  done  notwithstanding  the  statute. 
In  common  honesty  and  candour  it  cannot  be  suggested 
that  the  legislature  meant  to  suppress  the  mere  building  of 
ships  for  a  belligerent  (as  it  were  by  a  side  wind),  and  to 
suppress  their  trade  without  exciting  their  alarm.     I  think, 
therefore,  I  may  pronounce  with  confidence  that  it  is  lawful 
now  to  build  ships,  and  even  to  build  ships  for  war.    The 
shipbuilders  of  this  country  for  above  a  century  have  built 
ships  for  almost  every  nation  on  the  earth,  some  for  warlike 
purposes,  and  some  for  commercial.     Sbip*building  is  one 
of  the  most  considerable  of  our  industrial  and  commercial 
pursuits.     Building  ships  is  not  prohibited,  even  building 
ships  for  war  is   not   prohibited,  provided   they  be  not 
**  equipped^  furnished^  JiUed  ouU  ^  armed^  in  our  ports,  with 
either  of  the  intents  stated  in  the  7th  section,  and  the  words 
"  equip,  furnish,  Jit  out,  or  arm''  with  the  intent  stated  in  the 
7th  section  ought  to  be  construed  (if  they  can  be  so  con- 
strued) so  as  to  leave   the  commercial  interest  of  ship- 
builders untouched.     If  the  comparison  of  the  7th  section 
with  other  sections  in  the  Act  makes  a  certain  proposition 
clear  and  undoubted,  the  Act  must  be  construed  accord- 
ii%lj>  and  ought  to  be  so  construed  as  to  make  it  a  con- 
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nBCent  and  hannociioiis  whole.  If  after  all  it  turns  ont  that 
that  cannot  be  done,  the  ccmstmction  that  produces  the 
greatest  harmony  and  the  least  inconsistency  is  that  which 
ought  to  prevaiL  I  cannot  understand  how  in  the  same 
bvath  it  can  be  admitted  that  the  question  is  far  from  being 
free  from  difficulty,  and  yet  a  construction  is  called  for  to 
create  a  crime  and  embarrass  an  important  branch  of  British 
industry. 

A  comparison  of  the  7th  section  with  the  Snd  leads  me 
to  a  conclusion  quite  diflerent  from  that  at  which  the  learned 
Attorney  General  arrived.  With  respect  to  the  2nd  section, 
it  did  not  esci^  him  that  the  offence  created  by  the  2nd 
section  is  in  a  natural«bom  British  subject  an  offence  every* 
where,  in  the  realm  or  out  of  it.  To  use  his  own  expres* 
sioD,  **  the  net  is  thrown  as  wide  as  the  entire  world,*'  and 
enlistment  anywhere  is  the  matter  forbidden.  Not  so  the 
7th  section ;  the  acts  forbidden  by  the  7th  section  are  for* 
bidden  to  her  Majesty's  subjects  in  her  Majesty's  dominions 
only^  elsewhere  they  are  no  offence  at  all ;  and  the  Attorney 
General  failed  to  draw  the  conclusion  which  to  my  mind  is 
irresistible,  namely,  that  neither  the  act  nor  the  intention  is 
80  much  the  object  of  the  legislation  as  the  place;  it  is  the 
place  (a  British  port  here  or  abroad)  which  is  made  sacred. 
Let  the  shipbuilder,  though  a  Britbh  subject,  take  his 
capital  and  materials  elsewhere,  and  he  may  build  what 
ship  he  pleases,  and  arm  it  and  equip  it  as  he  likes,  for  the 
use  of  any  belligerent  not  at  war  with  this  country ;  and 
with  whatever  intention  he  is  actuated,  if  he  commits  no 
act  of  hostility,  he  neither  violates  international  law  nor 
commits  any  breach  of  the  Foreign  Enlistment  Act.  The 
great  object  of  the  statute,  therefore,  was  not  to  prevent  the 
building  of  ships  by  British  shipbuilders  for  one  of  two 
belligerents,  with  neither  of  whom  we  were  at  war,  but  to 
preserve  the  ports  of  this  country  from  being  made  ports  of 
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hostile  equipment  against  a  friendly  belligerent ;  it  was  not 
in  any  way  to  fetter  the  commerce  of  this  country  or  the 
trade  of  shipbuilding  beyond  what  was  necessary  for  that 
purpose. 

If  it  were  important  to  prevent  ships  from  being  equipped, 
furnished,  fitted  out,  or  armed  with  the  intents  mentioued 
in  the  7  th  section,  by  British  subjects,  it  might  have  beeo 
made  the  subject  of  universal  prohibition,  as  far  as  British 
subjects  were  concerned,  as  eanly  as  enlistment,  but  the 
prohibition  does  not  go  beyond  the  ports  of  the  British 
dominions. 

Again,  a  comparison  between  the  7th  section  and  the 
8th  throws  also  some  light  on  the  meaning  of  the  words 
used  in  the  7th  section,  and  on  the  object  with  which  it  was 
framed.  The  8th  section  of  the  British  statute  makes  it  a 
misdemeanor  to  add  to  the  number  of  guns  or  to  change 
them  for  others,  or  by  the  addition  of  any  equipment  for 
war  to  increase  the  warlike  force  of  any  ship  or  vessel  of 
war,  or  cruizer,  or  other  armed  vessel,  which  at  the  time  of 
her  arrival  in  any  port  of  the  United  Kingdom  was  in  the 
service  of  any  foreign  prince  or  government,  or  of  any 
person  or  persons  exercising  or  assuming  to  exercise  any 
powers  of  government.  In  short,  it  forbids  any  one  in  this 
country  to  increase  the  warlike  force  of  any  vessel  of  war 
or  armed  vessel  not  belonging  to  the  sovereign  of  this 
country.  In  this  it  differs  from  the  corresponding  clause 
in  the  Act  of  Congress  (which  is  the  5th)  which  forbids 
the  increase  of  warlike  armament  to  a  ship  of  war  only 
when  it  is  for  a  state  at  war  with  a  state  or  people  with 
whom  the  United  States  are  at  peace.  But  in  this  country 
the  increase  of  the  warlike  armament  of  any  foreign  ship  of 
war  is  not  permitted  at  all.  Whether  it  belongs  to  a  state 
at  peace  or  at  war  with  those  with  whom  we  are  not  at 
war  is  no  question ;  our  ports  are  not  to  be  dbturbed  by  a 
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wlike  armament  at  all.  Bat  then  everything  or  anything  1868. 
else  may  be  done  for  the  pnqxMe  of  mere  navigation ;  any 
sea  damage  to  the  ahip  or  tackle  may  be  repaired*  If  a 
Teasel  be  capable  of  repair,  she  may  be  equipped,  furnished, 
and  fitted  out ;  if  a  steamer,  she  may  be  supplied  with 
coab,  in  order  that  she  may  reach  a  port  of  her  own  coun- 
try in  safety.  One  conclusion  clearly  to  be  drawn  from 
this  is,  that  whereas  in  the  United  States  foreign  vessels, 
vessels  of  war,  of  one  belligerent  were  not  allowed  to 
increase  their  warlike  force  if  the  United  States  were  at 
peace  with  the  other  belligerent,  in  the  British  dominions  a 
foreign  vessel  of  war  is  not  allowed  to  increase  its  warlike 
force  at  all  under  any  circumstances.  THe  one  may  be 
ascribed  to  some  dootrine  of  neutrality ;  the  other  to  a  wish 
to  preserve  the  peace  of  the  British  ports,  and  not  to  allow 
tbem  to  be  made  places  of  warlike  equipment  for  foreign 
vessels  at  all. 

But  there  is  another  result  more  worthy  of  observation. 
It  is,  I  presume,  conceded  that  a  Federal  vessel  of  war, 
damaged  by  storm,  may  put  into  an  English  port,  and  may 
refit  and  repair  so  far  as  is  necessary  to  make  it  again 
navigable  in  order  to  reach  its  own  country.  The  8th 
section  of  the  statute  by  implication  permits  all  that  it  does 
not  forbid.  A  Federal  vessel  of  war  coming  into  our  ports 
would  be  allowed  no  doubt  to  repair  sea  damage  and  to 
supply  lost  stores,  in  order  to  reach  some  other  port,  but  the 
shipbuilder  in  our  port  would  be  equipping,  furnishing,  and 
fitting  out  that  vessel  knowing  that  the  commander  might 
cruixe  and  commit  hostilities  against  the  so-called  Con- 
federate States.  But  does  the  shipbuilder  commit  a  mis- 
demeanor? Certainly  not.  Or  is  the  vessel  forfeited? 
Certainly  not.  If  the  argument  for  the  prosecution  be 
well  founded,  and  the  construction  of  the  statute  by  the 
counsel  for  the  Crown  be  correct,  the  shipbuilder  who 
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1663.       repaired  any  damage  to  a  vessel  of  war  belonging  to  either 
y^^^^      ^f  ^jj^  belligerents  would  be  liable  to  a  prosecution  as  much 

Attorn  BT  ^  * 

GxNBRAL      as  any  of  the  present  defendants. 

SiLLKM.  I  now  come  to  the  7th  section  itself,  and  to  the  terms  in 

which  the  statute  enacts  that  persons  doing  certain  acts  with 
a  certain  intent  shall  be  deemed  guilty  of  a  misdemeanor. 
It  is  necessary  carefully  to  separate  the  act  itself  from  any 
attempt  or  endeavour  to  commit  it,  and  to  simplify  the  inquiry 
as  to  how  the  statute  should  be  construed.  I  will  take,  as 
the  information  does,  one  of  the  prohibited  matters,  ^^equip,** 
for  instance,  and  examine  that  alone,  without  reference  to 
the  others,  and  without  reference  to  attempting^  procuring^ 
aiding^  assisting,  &c.  The  clause  would  then  run  thus : — 
'*  If  any  person  within  any  part  of  her  Majesty's  domi- 
nions, in  the  United  Kingdom  or  beyond  the  seas,  without 
the  leave  and  licence  of  her  Majesty,  shall  equip  any  ship 
or  vessel  with  intent,  or  in  order  that  such  ship  or  vessel 
shall  be  employed  in  the  service  of  any  foreign  state  or 
government  as  a  transport  or  storeship,  or  with  intent  to 
cruize  or  commit  hostilities  against  any  state  or  government 
with  whom  her  Majesty  shall  not  then  be  at  war,  every  such 
person  so  ofiending  shall  be  deemed  guilty  of  a  misde- 
meanor." Two  questions  obviously  arise  upon  the  con- 
struption  of  these  expressions, — 1st.  Whose  intention  is  it 
which  is  meant  by  the  Act?  and,  2ndly.  What  is  the 
meaning  of  the  word  "equip 9^  It  is  difficult  to  make  oat 
what  was  the  intention  of  those  who  framed  this  clause,  as 
to  the  manner  in  which  it  should  be  broken  up  into  parts, 
and  then  be  put  together  so  as  to  present  all  the  alternatives 
contemplated.  Probably,  I  think  one  may  say  certainly,  it 
could  not  mean  that  "  with  intent  and  in  order  that  such 
ship  or  vessel  should  be  employed  in  the  service  of  any 
foreign  prince,  state,"  &c.,  '*  as  a  transport  or  store  ship»* 
should  stand  alone  without  some  subsequent  matter  being 
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added^  for  that  would  make  it  a  misdemeanor  to  furnish  a        1863. 
tiBDsport  or  store  ship  to  any  foreign  prince,  &c.,  without 
any  regard  to  his  being  at  peace  or  war  with  any  state  or 
government  with  whom  the  sovereign  of  this  country  should 
Dot  then  be  at  war. 

It  is  probable  that  the  words  **  against  any  foreign  prince, 
state,"  &C.,  should  follow  the  word  <*  storeship ;"  and  then 
the  effect  of  the  clause  would  be  to  make  it  a  misdemeanor 
to  equip  a  ship  or  vessel  as  a  storeship  with  intent  and  in 
order  that  such  ship  should  be  employed  in  the  service  of 
any  foreign  prince,  &c.,  as  a  transport  or  storeship  against 
aoy  prince,  state,  &c«,  with  whom  our  sovereign  should  not 
then  be  at  war,  or  with  inient  to  cruize  and  commit  hostili- 
ties against  any  such  prince,  state,  or  potentate ;  and  some 
twenty-four  of  the  ninety-eight  counts  are  founded  upon 
this  view  of  the  section.     Or  the  alternative  may  be,  **as 
a  transport  or  storeship,  or  with  intent  to  cruize  or  commit 
hostilities,"  &o. ;  and  then  the  efiect  of  the  clause  would  be 
to  make  it  a  misdemeanor  to  equip  a  ship  with  intent  or  in 
order  that  she  might  be  empbyed  by  one  belligerent  as  a 
transport  or  with  intent  to  cruize  or  commit  hostilities  against 
the  other. 

It  is  certainly  to  be  regretted  that  the  wisdom  and 
sagacity  which  the  Attorney  General  discovers  in  adjusting 
the  verbal  differences  between  our  statute  and  the  prior  Act 
of  Congress,  were  not  exercised  in  baCBing  the  etiemy  of  the 
Bill,  who,  by  levelling  it  at  transports  and  storeships,  as  well 
as  ships  of  actual  war,  has  thrown  the  whole  clause  into  great 
confusion,  which  I  presume  it  is  suggested  that  he  meant  to 
do  by  speaking  of  him  as  "not  originally  a  friend  to  the 
Bill,"  and  as  having  made  the  alteration  "in  Committee." 
But  neither  this  Court,  nor  any  other  Court,  can  construe 
any  statute,  and  least  of  all  a  criminal  statute,  by  what 
counsel  are  pleased  to  suggest,  were  alterations  made  in 
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1863.        Committee  by  a  Member  of  Parliament,  who  was  ''no 
y^"^^^^      friend  to  the  Bill,"  even  thouirh  the  Joamals  of  the  House 

Attorney  ^  ^^ 

Gbmbbal      should  give  some  sanction  to  the  proposition.     This  is  not 
SitLEv.       one  of  the  modes  of  discovering  the  meaning  of  an  Act  of 
Parliament  recommenced  bj  Plowden,  or  sanctioned  bj 
Lord  Coke  or  Blackstone.  Where  two  intents  are  mentioned, 
and  thej  are  put  in  the  alternative,  thus,  an  intent  to  do 
such  a  things  or  an  intent  to  do  another,  the  obvious  and 
the  grammatical  mode  of  reading  the  clause  would  be  to 
make  the  two  intentions  the  alternatives — ^but  most  of  the 
counts  in  the  information  (about  seventj-two)  combine  the 
two  intents  together,  and  in  effect  turn  ^*  or**  into  '*  and," 
and  chaise  the  defendants  with  '^  equipping,"  &c.,  the  ship, 
with  intent  that  the  ship  should  be  employed  in  the  service 
of  one  belligerent  with  intent  to  cruize  and  commit  hostili- 
ties against  the  other  belligerent,  with  which  her  Majesty 
was  not  then  at  war.     If  this  mode  of  reading  the  7th 
section  be  not  correct,  seventy-two  of  the  counts  are  im- 
properly framed,  and  the  statute  does  not  warrant  their 
making  any  such  chai]ge.     But,  assuming  it  to  be  correct, 
then  the  question  arises  whose  intent  does  the  information 
mean?     Who  is  it  that  the  information  charges  with  an 
intent  to  cruize  and  commit  hostilities?    According  to  all 
the  rules  of  pleadings  it  must  be  the  intent  of  the  person 
committing  the  act;  and  this  view  would  make  all  the 
counts  in  substance  to  mean  much  the  same  thing ;  that  is 
to  say  with  reference  to  the  intent.     There  was  no  direct 
evidence  that  the  persons  *^  equipping,  fitting  out,"  &a,  or 
**  aiding^  assisting^"  &c., '*  in  equipping,"  &c.,  had  any  in- 
tentipn  to  cruize  or  commit  hostilities  at  all ;  and,  if  so,  the 
whole  chai^  would  fail  altogether.     The  Attorney  General 
would  read,  *^  with  intent  to  commit  hostilities,"  as  if  the 
expression  were,  with  hitent  that  hostiUties  shmJd  be  com* 
mitted  by  samd^ody;  but  that  mode  of  reading  the  expres- 
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ffion  is  contrary  to  the  rules  of  pleading  and  to  aU  authority        1868, 

CD  the  subject :  and  especially  it  seems  to  me  to  be  contrary     ^^^^^^ 

to  what  was  decided  in  7^  United  States  v.  Quiney,  of  which      Qckual 

a  fiiD  report  is  given  in  the'appendiz  to  the  trial.  I  wish  to       Siixxx. 

call  particular  attention  to  this  case,  and  to  the  two  answers 

of  Mr.  Jefierson  (a),  referred  to  by  the  Solicitor  General 

in  the  course  of  his  argument.     I  think  that  those  answers 

lead  to  a  construction  quite  different  from  that  suggested 

by  the  counsel  for  the  Crown.     Mr.  Jefferson's  answers 

clearly  shew  what  was  the  opinion  of  the  American  Govern- 

ment;  and  the  decision  of  the  Supreme  Court,  in  The 

United  States  v.  Qtcincy,  is  the  best  authority  as  to  the  state 

of  the  law.     The  first  answer  refers  to  arms  and  ammunition 

— not  to  ships  at  all.     Mr.  Jefferson  says,  **  Our  citizens 

haye  been  always  free  to  make,  vend,  and  export  arms.     It 

is  the  constant  occupation  and  livelihood  of  some  of  them. 

To  suppress  those  callings  (the  only  means,  perhaps,  of 

their  subsistence),  because  a  war  exists  in   foreign  and 

distant  countries,  in  which  we  have  no  concern,  would 

scarcely  be  expected.    It  would  be  hard  in  principle  and 

impossible  in  practice.** 

Why,  I  would  ask,  should  not  this  view  of  the  subject  of 
industrial  pursuits  apply  to  ships  and  shipbuilders  in  Eng- 
land ?  In  America  it  apparently  does'  apply.  The  second 
answer  relates  to  ships,  but  Mr.  Jefferson  does  not  say 
anything  in  disapprobation  of  a  mere  supply  of  ships,  even 
ships  of  war.  What  he  says  is  this,  *'  But  the  practice 
of  commissiamnff,  equipping,  and  manning  vesseb  in  our 
ports  to  cruize  on  any  of  the  belligerent  parties  is  entirely 
disapproved,  and  the  goveniment  will  take  effective  mea- 
sures to  prevent  it,**  and  accordingly  the  3rd  section  of  the 
Act  of  Congress  is  directed  against  fitting  out  and  arming, 
and  also  against  commissioning.  The  7th  section  of  our 
Act  is  directed  against  equipping,  furnishing,  fitting  out,  or 

(a)  Anti,  p.  478,  note  (a). 
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aimioj^  and  also  against  commiflsioning.     Bat  there  is  not 
a  single  syllable  against  shipbuilding,  or  selling,  or  making 
for  sale,  sbips^  even  of  a  warlike  character.     So  with  respect 
to  the  law  and  the  construction  of  the  American  Act  of 
Congress.    The  judgment  delivered  by  Mr.  Justice  Thomp- 
son in  the  United  States,  in  the  case  Z%«  UwUed  States 
y.  Qtttitcy,  gives  to  the  citizens  of  the  United  States  a  right 
to  send  armed  vessels  out  of  their  ports.    It  aims  at  pre- 
venting the  citizens  themselves  from  committing  hostilities 
against  foreign  powers  at  peace  with  the  United  States,  but 
leaves  them  at  perfect  liberty  to  sell  the  vessel  to  one  of  the 
belligerents,  and  provided  hostilities  are  not  committed  by 
the  citizens  of  the  United  States  there  is  no  breach  of  the 
law.     The  accompanying  remark  of  the  learned   Judge 
which  immediately  follows,  proves  that  the  Attorney  Ge- 
neral is  endeavouring  to  enforce  against  British  shipbuilders 
a  principle  which  the  Supreme  Court  of  the  United  States 
altogether  repudiates  as  applicable  to  citizens  of  the  United 
States.    If  our  statute  was  passed  to  give  to  the  United 
States  and  other  countries  the  same  advantage  that  their 
Act  of  Congress  gave  to  us,  there  may  be  a  reciprocity 
in  words,  but  there  is  no  reciprocity  in  reality  and  in  con- 
struction if  the  aigument  for  the  prosecution  is  to  prevail. 
Mr.  Justice  Thompson  says,  ^  All  the  latitude  necessary 
for  commercial  purposes  is  given  to  our  citiz^is,  and  they 
are  restrained  only  fix>m  such  acts  as  are  calculated  to 
involve  the  country  in  war,"  which  I  understand  to  mean, 
that  the  citizens  of  the  United  States  have  a  right  to  buikl 
what  ships  they  please,  and  dispose  of  them  as  they  please, 
provided  they  do  not  themselves  take  part  in  the  war,  and 
the  ships  are  not  employed  by  them  to  commit  hostilities. 
And  what  pretence  is  there  for  giving  to  our  Foreign 
Enlistment  Act,  with  respect  to  shipbuilding,  a  construction 
totally  different  from  that  which  the  Act  of  Congress  bears, 
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aoeotding  to  the  judgment  of  the  American  Jodges  them- 
•elyee  in  their  Supreme  Court  ? 

There  ia,  indeed,  a  difierence  of  expression  between  the  Obhbeal 
Act  of  Congress  and  our  statute ;  they  have  merely  the  Sillbm. 
words  **  with  intent,'*  we  have  **  with  intent  or  in  otder.^ 
The  Attorney  General  says  that  he  supposes  that  the  words 
**  in  order^  were  added  to  avoid  some  'evasion  or  quibble. 
I  believe  that  they  were  added  to  leave  no  doubt  as  to  the 
meaning ;  the  exj^ression  ''  in  order**  is  explained  in  Todd's 
Johnson  to  signify  '*  means  to  an  end,**  and  Jeremy  Taylor, 
TillotsoUy  and  Swift,  are  quoted  as  authorities ;  the  passage 
from  Swift  is,  *'  One  man  pursues  power  in  order  to  wealth'* 
diat  is,  power  is  the  '<  means,"  wealth  is  **  the  end."  And 
the  7th  section  forbids  equipping  a  ship  or  vessel  as  a 
''means'*  to  the  '*end"  of  cruizing,  or  committing  hostili- 
ties. In  all  common  sense  and  understanding,  if  the  nature 
of  the  equipment  has  no  reference  whatever  to  the  commis- 
sion of  hostilities,  it  cannot  be  the  **  means  to  that  end," 
and  there  is  no  breach  of  the  statute  by  that  sort  of  equip- 
ment. Webster's  American  Dictionary  gives  precisely  the 
same  explanation  of  the  words  *'  in  order.**  And  th»  leads 
me  to  remark  that  even  the  word  **  intent"  alone,  and  with- 
out ''in  order,"  which  is  put  in,  as,  I  think,  to  explain 
it  and  give  it  the  true  meaning  which  an  English  lawyer 
would  assign,  ought  not  to  lead  to  a  different  conclusion. 
The  Attorney  General  seems  to  think  that  if  there  be  an 
intent,  and  if  anything  of  whatever  kind  be  done  in  pursu- 
ance of  it,  that  is  suflSicient  With  great  respect  for  the 
opnion  of  so  eminent  a  lawyer,  in  my  judgment  that  is  not 
sufficient.  If  a  statute  simply  made  it  a  felony  to  attempt 
to  kill  any  hnman  being,  or  to  conspire  to  do  so,  an  attempt 
by  means  of  witchcraft,  or  a  conspiracy  to  kill  by  means  of 
charms  and  incantations,  would  not  be  an  offence  within 
such  a  statute.     The  poverty  of  language  compels  one  to 
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1863.       ^7  *'  <^o  attempt  to  kill  by  means  of  witchcraft,"  but  such 
^^^"^^      an  attempt  is  really  no  attempt  at  all  to  kill     It  is  true  the 

ATTORHBt  .  f 

Gekbbal      sin  or  wickedness  may  be  as  great  as  an  attempt  or  con- 

SiLLSM.       spiracy  by  competent  means ;  but  human  laws  are  made,  not 

to  punish  sin,  but  to  prevent  crime  and  mischie£ 

I  am,  therefore,  of  opinion,  that  the  7th  section  should 
be  construed  as  if  the  words  were  *'  if  any  person,**  in  the 
places  mentioned,  **  shall,  without  the  lea?e,  &c.,  equip,  as 
a  means,  any  ship  or  vessel  to  the  end  that  such  ship  shall 
cruize  or  commit  hostilities  ;**  and  so  read,  if  after  all  the 
equipping  or  furnishing  or  fitting  out  the  ship  is  incapable 
of  cruising  or  committing  hostilities,  there  has  been  no  such 
equipping^  &c.,  as  the  statute  was  intended  to  prevent. 

And  this  brings  me  to  the  meaning  of  the  words  **  equip, 
furnish,  fit  out/'  and  **  arm,**  for  they  must  all  be  considered 
together;  and  the  question  is  nqt  so  much  what  did  the 
legislature  mean,  as  what  is  the  meaning  of  what  they  have 
said — of  the  words  they  have  used.     A  clause,  admitted  to 
be  awkwardly  framed,  by  no  means  free  firom  difiiculty  and 
of  considerable  doubt,  was  scarcely  worth  the  very  minute 
criticism  and  comparison  which  it  has  received ;  but  on  the 
part  of  the  prosecution  it  is  contended  that  the  7th  clause 
was  meant  to  put  ships  constructed  for  war  or  adapted  to 
war  upon  a  footing  different  fi*om  any  other  munitions  of 
war;  to  leave  cannon  of  every  description,  arms  of  all  sorts, 
gunpowder,  and  shot  and  shell,  to  be  fi:«ely  supplied  to 
either  belligerent,  but  that  no  ship  or  vessel  of  a  warlike  cha- 
racter  in  any  respect  was  to  be  furnished  to  a  belligerent 
with  whom  this  country  was  not  at  war.  If  this  had  been  the 
object  of  our  legislature,  it  might  have  been  accomplished 
by  the  simplest  possible  piece  of  legislation ;  it  might  have 
been  expressed  in  language  so  clear  that  no  human  being 
could  entertain  a  doubt  about  it,  instead  of  the  awkward, 
difiicult,  and  doubtful  clause,  which  it  is  admitted  on  the 
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part  of  the  Attorney  and  Solicitor  General,  we  have  to  deal 
with.  It  cannot  be  suggested  that  the  object  was  to  con- 
ceal from  the  shipbuilders  the  ultimate  effect  of  the  clause,  Ommvlal 
and  to  prevent  a  clamour  on  the  part  of  the  builders  of  ships,  Siuav. 
that  thej  were  interfered  with  in  a  way  which  the  casters 
of  cannon  and  the  makers  of  gunpowder  were  not  There 
is  not  a  syllable  in  the  Act  of  Parliament,  nor  in  anything 
connected  with  it,  nor  in  any  cotemporary  proclamation, 
speech,  or  publication  of  any  kind  professing  to  pot 
ships  on  a  footing  different  from  any  other  implement  of 
war;  and  it  was  admitted  most  distinctly  by  the  AttoiTiey 
General,  and  I  think  correctly  enough,  that  there  was  no 
foundation  for  any  such  distinction  in  international  law. 
But  what  is  the  ground  of  this  distinction  between  cannon, 
ammunition,  and  other  articles  of  that  description,  and 
ships?  I  think  it  was  insisted  upon  entirely  without  any 
suflBcient  foundation.  The  Attorney  General  says,  as  I 
understand  him,  that  as  far  as  international  law  is  con- 
cerned, there  is  no  distinction  between  them,  and  that  the 
distinction  arises  from  our  municipal  law.  He  entirely 
agrees  with  me  upon  the  subject,  except  as  far  as  the  muni- 
cipal law  makes  a  difference.  His  expression  is,  **  I  entirely 
subscribe  to  what  fell  from  the  Lord  Chief  Baron,  at  the 
trial,  that  it  could  make  no  difference  whether  there  was  a 
sale  of  a  thing  ready  made  without  a  previous  contract,  or 
a  delivery  under  a  contract."  No  doubt,  be  says,  that  would 
be  so  if  no  legislation  made  a  difference,  and  he  considers 
that  the  Foreign  Enlistment  Act  made  that  difference,  and* 
his  reason  is  a  singular  one.  He  says  that  her  Majesty  has 
the  power  whenever  she  pleases  to  prohibit  every  other 
species  of  contraband  trade,  but  that  she  has  no  power  to 
deal  with  a  ship,  so  that  ships  are  left  out,  to  be  dealt  with 
under  the  Foreign  Enlistment  Act.  The  present  statute 
forbidding  the  exportation  of  arms,  ammunition,  and  so  on 
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is  the  16th  and  17th  of  Victoria,  passed  in  1853,  founded 
on  a  statute,  the  3rd  and  4th  of  William  the  4th,  chapter  52, 
passed  in  1833.  I  cannot  find  in  the  Index  to  the  Statutes 
any  earlier  onel  So  that  the  construction  of  the  Foreign 
Enlktment  Act  passed  in  1819,  is  apparently  made  to  turn 
upon  an  Act  passed  in  1833. 

The  result  of  the  argument  on  the  part  of  the  Crown 
seems  to  be  this.  A  shipbuilder  may  build  a  ship  alto- 
gether of  a  warlike  character,  and  may  arm  it  completely 
with  the  latest  and  most  mischievous  invention  for  the 
destruction  of  human  beings,  and  may  then  sell  it  to  one 
of  two  belligerents,  with  a  perfect  fitness  for  imaiediate 
cruising,  and  ready  to  commit  hostilities  the  instant  it  is 
beyond  the  boundary  of  neutral  territory,  provided  there 
was  no  previous  contract  or  agreement  for  it.  But  if  there 
be  any  contract  or  agreement  for  it,  it  cannot  be  made  to 
order  with  the  slightest  warlike  character  about  it,  though 
this  be  part  of  the  accustomed  and  usual  trade  of  this 
country,  and  though  the  ship  leaves  our  shores  a  mere  hall 
utterly  incapable  of  cruising  or  committing  hostilities,  and 
as  far  as  war  is  concerned  as  innocent  and  harmless  as  the 
mere  timber  would  be  of  which  it  is  built.  The  means  of 
evasion  which  this  fiimishes  is  obvious.  A  signal,  a  word, 
a  gesture,  may  convey  an  OTder  wholly  incapable  of  being 
proved.  It  is  unnecessary  to  dwell  upon  this ;  it  is  at  once 
perfectly  obvious ;  and  the  real  diflerenoe  between  a  crime 
and  an  act  of  commerce  may»  in  point  of  evidence,  entirely 
disappear.  To  use  an  expression  borrowed  from  one  fami- 
liar in  Westminster  Hall  about  a  coach  and  six^  a  whole 
fleet  of  ships  might  sail  through  such  an  Act  of  Parliameut 
as  this,  if  this  be  the  meaning  of  it ;  and  we  are  to  believe 
that  our  legislators  exhausted  all  their  wisdom  in  settling 
the  language  of  the  7th  clause,  and  had  none  remaining  to 
perceive  the  enormous  loophole  which  they  had  left. 
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Again,  a  Britiah  subject  may  buy  a  Tessel  of  war  rejected  1868. 
by  oar  navy,  fit  it  op  and  arm  it,  and  sail  with  it  to  a  port  ^rro^^ji^ 
of  either  belligerent  to  sell  it ;  but  if  either  belligerent  <^»»^ 
should,  by  an  agent,  purchase  it  at  a  public  sale  by  auction,  Sillim, 
he  cannot  put  a  mast  into  it,  or  hoist  a  sail  to  reach  his  own 
country ;  bat  an  armed  Tcssel  of  either  belligerent  may 
come  into  our  ports  and  obtain  whatever  mere  naval  but 
not  warlike  stores  she  may  require,  so  as  to  enable  that  ship 
to  reach  some  other  port.  Observe,  coming  into  a  port 
completely  armed,  he  may  refit  and  repair;  but  being  alto- 
gether unarmed,  he  cannot  put  up  a  mast  or  a  sail  merely 
to  take  that  vessel  across  the  ocean.  I  cannot  believe  that 
the  sound  construction  of  an  Act  of  Parliament  passed 
within  fifty  years  of  the  present  time  can  by  possibility  lead 
to  snch  an  amount  of  inconsistency  and  absurdity,  and  I 
may  add  injustice,  as  is  involved  in  the  construction  which 
we  are  asked  with  so  much  earnestness  to  put  upon  this 
statute.  It  seems  to  me  to  amount  almost  to  that  degree 
of  what  is  said  to  be  repugnance  to  common  sense  which 
ought,  according  to  the  golden  rule,  to  defeat  the  eflect, 
even  if  the  words  conveyed  the  meaning,  which  they 
certainly  do  not. 

In  my  judgment  the  Act  was  not  framed  in  order  to 
make  any  difference  between  ships  of  war,  and  guns,  am- 
munition, and  other  implements  of  war,  but  to  prevent 
oar  shores  fit>m  being  made  the  points  of  departure  of 
hostile  expeditions  eommisnaned  ^and  equipped  to  commit 
hostilities  against  a  belligerent  not  at  war  with  us.  The 
7th  section,  therefore,  forbids  the  issuing  or  delivering  a 
commission  as  well  as  equipping  in  order  to  commit  hostili- 
ties ;  for  without  a  commission  any  act  of  hostility  would 
be  a  clear  and  undoubted  act  of  piracy,  and  there  was  no 
occarion  for  a  new  law  against  piracy.  To  suppose  that  the 
legislature  left  to  British  shipbuilders  the  power  and  right 
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to  bmld  ships  for  war,  as  before  the  statute,  but  that  they 
meant  by  the  words  **  equip,  furnish,  and  fit  up,**  to  forbid 
them  from  sailing  away,  however  harmless  and  innocent  of 
war  their  condition  might  be,  is  I  think  an  unworthy  impu- 
tation on  the  good  faith  of  those  who  made  the  law.  There 
can  be  no  doubt  they  did  not  mean  to  permit  a  ship  or 
vessel  to  go  away  armed,  for  they  have  said  so  distinctly ; 
but  **  arming^  admits  of  many  degrees,  and  a  doubt  might 
arise,  if  the  word  *^arm  **  alone  had  been  used,  what  degre;.e 
of  arming  would  constitute  the  offence.  But  the  degree  is 
settled  and  determined  by  taking  the  whole  sentence :  the 
ship  is  not  to  be  equipped,  &c.,  in  order  to  cruise  or  com- 
mit hostiliUes ;  if  the  equipment  amounts  to  that  the  law 
is  broken ;  if  it  does  not,  no  offence  has  been  committed. 

With  respect  to  the  rule,  I  am  of  opinion  that  none  of 
the  grounds  upon  which  it  was  moved  ought  to  prevail,  and 
that  the  rule  ought  to  be  dischaiged. 


6ramwell,B. — The  law  that  governs  this  case  is  a  written 
law,  an  act  of  parliament,  which  we  must  apply  according  to 
the  true  meaningof  the  words  used  in  it  We  must  not  extend 
it  to  anything  not  within  the  natural  meaning  of  those  words, 
but  within  the  mischief  or  supposed  mischief  intended  to  be 
prevented,  nor  must  we  refuse  to  apply  it  to  what  is  within 
that  natural  meaning,  because  not  or  supposed  not  to  be 
within  the  mischief. 

In  this,  as  in  other  cases  of  doubtful  meaning,  it  is  legi- 
timate to  resolve  that  doubt  by  ascertaining  the  general 
scope  and  object  of  the  enactment.  And,  accordingly, 
international  law  has  been  referred  to,  certain  propositions 
have  been  laid  down  in  that  necessarily  vague  science,  and 
it  has  been  argued  that  the  Act  was  passed  merely  to  enable 
the  Crown  to  enforce  the  observance  of  that  law  by  its 
subjects,  and  so  it  has  been  sought  to  find  its  meaning.    But 
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it  is  clear  to  me  that  the  statate  prohibits  some  things  which 
ire  not,  aod  I  stronglj  incline  to  think  permits  some  things 
tfaat  are,  prohibited  by  international  law.  In  the  result,  I 
concur  with  the  learned  Attorney  General,  that  the  question 
which  we  have  to  answer  cannot  be  solved  by  treating  the 
statute  as  a  mere  enforcement  of  international  law. 

Agun,  it  may  be  a  legiumate  mode  of  determining  the 
meaning  of  a  doubtful  document  to  place  those  who  have 
to  expoand  it  in  the  situation  of  those  who  made  it;  and 
60,  perhaps,  history  may  be  referred  to,  to  shew  what  facts 
existed,  bringing  about  a  statute,  and  what  matters  influenced 
nien^s  minds  when  it  was  made.  But  we  know  that  in  our 
legislation  an  argument  may  be  used  in  support  of  the 
principle  of  a  Bill  which  is  consistent  with  particular  provi- 

• 

sioDs  of  great  variety;  and  we  know  thst  in  all  legislation 
where  it  is  intended  to  prohibit  a  thing,  it  may  be  necessary 
to  prohibit  others,  under  colour  of  doing  which  the  thing 
uitended  to  be  prohibited  may  be  done.  This,  therefore, 
affords  no  certain  clue  to  the  meaning  of  this  enactment. 
Nor  would  ascertaining  the  objects  of  the  authors  of  the 
^erican  Act,  from  the  provisions  of  which  in  our  Act  there 

m  _ 

18  a  purposed  diflerence. 

It  becomes  necessary  then  minutely  to  scrutinize  the 
coords  of  our  statute,  and  interpret  them  with  such  assistance 
(if  any)  as  can  be  got  extra  its  four  corners.  Now  it  is  no 
doubt  a  penal  statute,  but  I  think  it  ought  to  be  construed 
88  laid  down  by  the  late  Mr.  Sedgwick  in  his  Book  on  Sta- 
tutory and  Constitutional  Law.  He  says,  at  p.  326,  ''But 
^e  rule  that  statutes  of  this  class  are  to  be  considered  strictly, 

^  fsr  from  being  a  rigid  or  unbending  one ;  or  rather,  it  has 

• 

^u  modem  times  been  so  modified  and  explained  away,  as 
^  mean  little  more  than  that  penal  provisions,  like  all  others, 
Are  to  be  fairly  construed  according  to  the  legislative  intent 
^  expressed  in  the  enactment ;  the  Courts  refusing  on  the 
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one  hand  to  extend  the  punishment  to  cases  which  are  not 
dearly  embiaced  in  them,  and  on  the  other,  equally  refus- 
ing by  any  mere  verbal  nicety,  forced  construction,  or  equi- 
table interpretation,  to  exonerate  parties  plainly  within  their 
scope  ;*  a  passage  in  which  good  sense,  force  and  propriety 
of  language  are  equally  conspicuous ;  and  which  is  amply 
borne  out  by  the  authorities,  English  and  American,  which 
he  cites.  And  I  must  here  record  the  well-founded  remark 
of  the  Attorney  General  to  the  effect,  that  whereas  formerly 
statutes  being  extended  equitably,  as  it  was  called,  beyond 
their  natural  meaning,  penal  statutes  were  exempt  from  such 
extension ;  now  that  such  liberties  are  not  taken  with  sta- 
tuteflf,  there  is  no  reason  for  construing  penal  statutes  on 
such  different  principles  as  were  formerly  applied.  Nor,  I 
confess,  can  I  think  that  the  interests  of  the  shipbuilding  or 
any  other  trade  are  so  concerned  in  this  matter  as  to  afford 
an  argument  in  favour  of  the  defendant's  construction. 

I  now  come  to  the  very  words  of  this  much  debated 
section  7.  I  leave  out  all  which  are  needless  to  the  matter  in 
hand.  I  am  satisfied  that  the  words  **  equip,  furnish,"  and 
''fit  out,*'  are  not  limited  to  transports  and  storeships.  The 
rule  which  interprets  '^reddendo  singula  sinffuUs/'  cannot 
apply  here ;  because  all  the  words  ''  equip,  furnish,"  and 
'^  fit  out,*'  are  sensible  in  reference  to  vesseb  intended  to 
cruise  or  commit  hostilities.  The  section  reads  thus:  '*If 
any  person  within  any  part  of  the  United  Eangdom  shall 
equip,  furnish,  fit  out,  or  arm  any  ship  or  vessel  with  intent 
or  in  order  that  such  ship  or  vessel  shall  be  employed  in  the 
service  of  any  foreign  prince  as  a  transport  or  storeship, 
or  with  intent  to  cruise  or  commit  hostilities,"  &c.  Now 
we  have  to  ascertain  the  meaning.  On  the  part  of  the 
Crown  it  is  said,  that  if  there  is  an  intent  that  the  ship 
shall  be  employed  in  the  service  of  any  foreign  prince,  with 
intent  to  cruise  or  commit  hostilities,  any  equipment  with 
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that  intent  is  safficient,  however  unfit  to  accomplish  such        X863. 
intent;  that  the  rigging,  victualling,  manning,  and  other     ^^"^^    ' 
parts  of  equipment  are  lawful  or  not  according  to  the  intent      Gbnekal 
with  which  the  ship  will  be  used  by  those  for  whom  they      Sxllxm. 
are  done.     This  is  said  to  be  according  to  the  very  words 
of  the  statute.     Supposing  it  to  be  so,  it  seems  to  me  that 
the  difficulty  is  only  shifted ;  that  the  question  remains  and 
becomes  this,  What  is  the  meaning  of  the  words  **  with  intent 
or  in  order  that  such  ship  shall  be  employed  in  the  service 
of  any  foreign  prince  with  intent  to  cruize  or  commit  hos* 
tilities?**    Does  the  expression  mean  with  intent  or  in  order 
that  by  means  of  such  equipment  she  may  cruize  or  commit 
hostilities,  that  she  shall  be  in  a  condition  for  proximate  hos- 
tilities, so  that  the  port  which  she  leaves  will  be  a  '*  station 
of  hostilities  7*  or  does  it  mean,  as  contended  by  the  Crown, 
that  an  intent  is  within  the  statute,  where  the  equipment 
is  in  order  that  she  may  be  employed  in  the  service  of  a 
foreign  prince,  though  further  acts  on  his  part  are  necessary 
to  enable  her  to  cruize  or  commit  hostilities? 

I  think  that  this  is  a  correct  statement  of  the  question, 
and  it  seems  to  me  that  it  must  be  answered  adversely  to 
the  Crown's  contention.  I  think  that  the  fidr  and  natural 
meaning  of  the  words  is,  that  the  equipment  must  be  fit  for 
cruizing  or  the  commission  of  hostilities.  The  word  'Mn- 
tent"  before  to  **  cruize  or  commit  hostilities'*  seems  put 
there  on  purpose  to  shew  this.  But  I  dislike  relying  on  a 
single  word.  Let  it  then  be  rejected,  and  the  statute  read 
thus :  "  If  any  person  shall  equip  any  ship  with  intent  or 
in  order  that  such  ship  shall  be  employed  in  the  service  of 
any  foreign  prince  to  cruize  or  commit  hostilities."  Now 
vrhat  would  be  the  meaning  if  the  words  were,  *Mf  any 
person  shall  equip  any  ship  with  intent  or  in  order  that  such 
ship  shall  cruize  or  commit  hostilities  in  the  service  of  any 
foreign  prince  ?"     Surely  that  would  require  an  equipment 

VOL.  II. — H.  Ac.  N  N  SXCH. 


534 


BXCHBQUER  UEPOBT8. 


1863. 

Aetorhet 
Geneeal 

SiLLEM. 


suited  for  sach  cruising.  Do  those  words  differ  from 
the  following:  ''If  any  person  shall  equip  any  ship  with 
intent  or  in  order  that  such  ship  or  vessel  shall  be  employed 
to  cruize  or  commit  hostilities  in  the  service  of  any  foreign 
prince  ?"  And  do  these  latter  words  differ  from  those  in 
the  stotute  ?  I  think  not  Take  Mr.  Mettuh's  illustration. 
If  the  words  were,  *'  equip  with  intent  or  in  order  that  the 
ship  shall  be  employed  in  the  service  of  a  merchant  in  the 
whale  fishery,**  could  it  be  said  that  any  equipment  or  intent 
would  be  within  the  Act,  unless  the  equipment  was  or  was 
meant  to  be  fit  for  whaling? 

I  think  that  this  is  the  plain,  fair,  and  natural  meaning 
of  the  words  by  themselves,  but  there  are  collateral  conside- 
rations to  the  same  eiiect.  Building  is  not  prohibited, 
selling  is  not  prohibited.  I  do  not  agree  with  Mr.  MeWsh 
that  if  the  statute  does  not  prohibit  building,  it  must  neces- 
sarily permit  equipping.  It  is  possible  that  the  legislature 
meant,  **  You  may  build,  which  is  harmless  unless  you  equip, 
and  that  you  may  not  do.**  But  it  seems  to  me  that  the 
omission  of  *'  build"  and  **  sell**  shews  that  something  beyond 
a  harmless  ship  and  equipment  was  meant  to  be  prohibited. 
It  may  be  said  that  selling  an  equipped,  armed,  and  manned 
ship  is  not  prohibited,  in  words  at  least,  and  therefore  that 
no  argument  can  be  derived  from  the  omission  of  **  build'' 
and  ''sell.'*  My  answer  is  that  there  are  no  ready-made 
ships  equipped  and  armed  for  sale,  they  are  done  to  order; 
there  was  no  need  therefore  to  prohibit  what  never  has 
happened  or  could  happen.  Such  a  prohibition,  therefore, 
would  be  useless,  whereas  a  prohibition  of  building  and 
selling  would  not. 

Again  Mr.  Kardakii  argument  comes  in:  A  man  has  a 
ship  for  sale ;  he  may  sell  it  to  a  belligerent  if  he  does 
nothing  to  it ;  he  may  equip  it  if  the  buyer  means  to  use 
it  as  a  packet  ship^  but  the  same  equipment  is  unlawfiil  if 
the  huyer^i  intent  is  different.     So  that  the  misdemeanor 
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is  committed  or  not,  according  to  the  intent,  not  of 
the  equipper,  but  of  his  customer.  Because,  suppose  the 
eqnipper  sajs,  and  truly,  **  I  equipped  it,  that  the  buyer 
might  do  as  he  pleased  with  it.  I  cared  not  what  that  was," 
what  intent  b  there  then  in  the  equipper*s  mind  that  she 
shall  be  employed  to  cruize?  Moreover,  the  words  are, 
**  in  order  that,*'  &c.  Can  there  be  an  equipment  in  order 
that  a  Tessel  may  be  employed  to  cruize  unless  the  equip- 
ment is  calculated  to  enable  her  to  do  so  ?  Again,  surely 
the  equipment  of  a  vessel  '*  with  intent  or  in  order  that 
such  ship  ^'or  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince  as  a  store  ship  or  transport,"  means  an  equip- 
ment as  such,  or  an  intent  that  such  equipment  should 
enable  it  so  to  be  employed.  Bead  the  enactment  without 
the  word  "employed,"  and  can  there  be  a  doubt  of  the 
meaning?  Does  the  use  of  that  word  make  any  differ- 
ence? I  think  it  cannot  properly  be  said  that  a  man 
does  an  act  with  intent,  unless  he  intends  the  act  to  bring 
about  the  thing  intended,  or  unless  the  act  is  particularly 
fitted  to  do  so.  Thus,  if  a  man  builds  a  ship  in  which  fte 
means  to  go  on  a  whaling  voyage,  he  builds  with  the  intent 
that  the  ship  shall  go  on  a  whaling  voyage  though  unfit  for 
whaling ;  but  if  he  builds  her  for  another,  he  does  not  build 
her  with  intent  that  she  shall  go  whaling  unless  he  parti- 
cularly adapts  her  to  that  service.  In  this  case,  if  *' build- 
ing" with  intent  that  the  vessel  should  be  employed  to 
cruize  had  been  forbidden,  I  think  the  forfeiture  would  have 
been  incurred,  for  by  her  build  she  is  particularly  adapted 
for  that  purpose ;  but  the  word  *' equip"  is  used,  and  there 
is  no  forfeiture  unless  there  is  an  equipment  particularly 
fitting  her  for  cruizing,  the  equipper  himself  not  intending 
to  cruize  in  her. 

I  now  come  to  section  8.     This  section  is  relied  on  by 
counsel  of  great  ability  on  each  side  as  being  in  his  favour. 

N  N   2 
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It  seems  to  me  to  be  strong  for  the  defendants.  It,  by  im- 
plication, permits  any  equipment  to  a  vessel  already  armed, 
provided  it  is  not  an  equipment  for  war.  If  the  ^^  Alabama,** 
with  her  armament,  could  run  into  an  English  port,  what- 
ever was  done  to  her  in  this  country  before,  in  the  way  of 
equipment,  could  be  done  now  lawfully,  and  she  might  sally 
forth  armed  and  equipped,  though  it  is  said  the  equipment 
alone  was  unlawful.  It  is  said  that  such  ship  must  have 
been  equipped  before,  but  she  may  have  lost  her  masts,  sails, 
or  screw,  and  according  to  the  argument  of  the  Crown, 
they  may  be  replaced  if  she  is  armed  already,  but  not  if  she 
is  unarmed*  Or  she  may  come  here  armed,  and  have  her 
equipment  bettered  to  any  extent ;  she  may  have  new  masts, 
rig^ng,  sails,  boilers,  or  engines,  but  any  one  of  these,  if 
she  is  unarmed,  is  unlawful. 

Further,  in  section  2,  British  subjects  are  prohibited  firom 
serving  in  vessek  used,  fitted  out,  or  equipped,  or  intended 
to  be  used  for  any  warlike  purpose.  Surely  the  vessel  in 
which  service  is  prohibited  by  this  section  must  be  capable 
of  fighting.  Again,  the  title  and  preamble  both  shew  that 
the  statute  was  directed  against  fitting  out  and  arming  for 
warlike  purposes  and  operations  Section  2  is  in  the  same 
sense. 

It  is  said  that  this  construction  requires  the  vessel  to  be 
armed  to  be  within  the  Act,  and  that  so  the  words  ''furnish, 
fit  out,  and  equip**  are  superfluous.  I  agree  that  they  are 
not  to  be  so  treated,  if  it  can  be  avoided,  though  I  strongly 
incline  to  think  that  the  person  who  used  them  attached  no 
very  definite  idea  to  them.  In  the  tide  it  is  '*  fit  out  or 
equip,**  without  ''arm.**  In  the  preamble  it  is  ''fit  out  and 
equip  and  arm.**  In  section  2  it  is  "  used,  fitted  out,  or 
equipped,  or  intended  to  be  used  for  any  warlike  purpose.** 
In  section  7  the  words  are  "  equip,  fiimish,  fit  out  or  arm.* 
Surely  no  precise  idea  was  in  the  mind  of  the  author  of 
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these  varying  though  similar  expressions.     The  probable 

intent  was  to  use  sufficiently  comprehensive  words,  and  to 

avoid  such  a  question  as  whether  a  ship  was  *' armed"  strictly      Oinebal 

speaking,  and  to  make  it  enough  if  she  was  equipped  for      Sillim. 

warlike  purposes.     Such  a  case  may  well  be,  that  the  ship, 

though  not  armed,  is  equipped  for  warlike  purposes. '  By 

«  armed/*  I  suppose  it  would  be  meant  ordinarily  that  she 

had  cannon,  but  if  she  had  a  fighting  crew,  muskets,  pistols, 

powder,  shot,  cutlasses,  and  boarding  appliances,  she  might 

well  be  said  to  be  equipped  for  warlike  purposes,  though 

not  armed* 

On  these  grounds,  independently  of  authority,  and  on 
the  very  words  of  the  Act,  I  think  that  the  construction 
contended  for  by  the  Crown  is  wrong,  and  that  that  of  the 
defendants,  prominently  put  by  Mr.  MettUhy  is  right,  viz., 
that  the  section  prohibits  that  equipment  only  which  is 
itself  such  that  by  means  of  it  the  vessel  can  commit  hos- 
tilities, and  that  no  equipment  which  gives  no  means  of 
attack  and  defence  is  within  section  7. 

It  may  be  said  that  this  is  a  lawyer's  mode  of  dealing 
with  the  question,  merely  looking  at  the  words.  It  is  so, 
and  I  think  it  right.  A  Judge,  discussing  the  meaning  of 
a  statute  in  a  Court  of  law,  should  deal  with  it  as  a  lawyer 
and  look  at  its  words.  If  he  disregards  them  and  decides 
according  to  its  makers'  supposed  intent,  he  may  be  substi- 
tuting his  for  theirs,  and  so  legislating.  As  has  been  excel- 
lently said,  **  Better  far  be  accused  of  a  narrow  prejudice 
for  the  letter  of  the  law,  than  set  up  or  sanction  vague 
claims  to  discard  it  in  favour  of  some  higher  interpretation, 
more  consonant  with  the  supposed  intentions  of  the  framers 
or  the  spirit  which  ought  to  have  animated  them."  Import- 
ant as  are  the  objects  of  this  statute,  it  must  be  construed 
on  the  same  principles  as  one  regulating  the  merest  point 
of  practice  or  other  trifling  matter. 
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But  I  am  willing,  as  far  as  possible,  to  look  beyond 
the  mere  words  of  the  enactment,  to  look  at  its  general 
scope  and  intent,  and  to  take  what  is  called  a  broader  view. 
In  my  opinion  the  statute  was  intended  to  prevent  any  of 
the  subjects  or  territories  of  this  country  from  being  belli- 
gerent ;  to  prevent  them  from  being  immediately  or  proxi- 
mately concerned  in  hostilities  between  foreign  belligerents. 
With  this  object  it  forbids  British  subjects  to  enlist  in 
foreign  service  for  hostile  purposes  everywhere,  whether  the 
enlistment  is  in  or  out  of  the  Queen's  dominions.  It  forbids 
every  one,  whether  a  subject  or  not,  to  enlist  persons  within 
the  Queen*s  dominions.  It  forbids  the  fitting  out  of  vessels 
of  war  in  the  Queen* e  dominions  by  all  persons,  whether  the 
Queen's  subjects  or  not.  It  thus  forbids  the  British  subject 
being  a  combatant,  and  the  British  territory  a  station  of 
hostilities.  It  is  personal  and  local  to  the  extent  of  the 
Queen's  sovereignty.  It  does  not  forbid  the  British  subject, 
if  abroad,  from  6tting  out  and  arming  a  ship,  nor  if  here 
from  building  and  peacefully  equipping  it.  Those  provi- 
sions of  the  statute  which  forbid  enlistments  of  British  sub- 
jects anywhere,  go  beyond  the  municipal  enforcement  of 
international  law,  btit  as  far  as  those  of  the  provbions  of 
section  7,  now  in  question,  are  concerned,  it  was  intended 
to  prevent  the  subjects  of  this  realm  giving  cause  of  com- 
plaint of  violation  of  international  law  by  making  the 
country  a  station  of  hostilities.  I  think  that  a  vessel,  de- 
parting neither  armed  nor  equipped  so  as  to  be  capable  of 
attack  or  defence,  is  not  a  violation  of  international  law,  be 
its  object  what  it  may.  No  doubt  the  equipment  of  a  vessel 
as  a  transport  is  prohibited  by  this  Act,  and  yet  such  a  vessel 
is  not  **  equipped  for  warlike  purposes,"  nor  is  the  port  from 
which  she  departs  a  station  of  hostilities.  But,  as  I  have 
said,  I  know  that  in  some  cases  the  statute  goes  beyond 
the  rules  of  international  law ;  in  the  provisions  in  ques- 
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tion  I  think  it  doea  not.     Historically  we  know  how  these 

words,  inconsistent  with  the  title  and  the  preamble,  were     aitobkbt 

introdoced.  Gbkk&al 

V. 

Farther,  if  we  consider  the  different  matters  brought  for^  Siusm. 
ward  to  assist  us  in  putting  a  construction  on  this  act  of 
parliament,  they  all  seem  to  confirm  the  opinion  which  I 
have  expressed.  There  is  no  doubt  what  was  the  origin  of 
the  statute ;  what  was  the  object  immediately  in  view.  It 
was  to  prevent  the  issuing  forth  of  hostile  expeditions  from 
Britidi  territory.  It  was  not,  to  judge  from  its  history  and 
the  speeches  made  in  reference  to  it,  to  prevent  the  depar- 
ture from  this  country  of  vessek  incapable  of  attack  or  de- 
fence. So  of  the  American  statute.  Its  origin  and  the 
object  immediately  in  view  are  well  known.  They  were  the 
same  as  in  the  case  of  our  statute.  Nay,  we  know  from 
American  authority  that  it  was  intended  not  to  prevent  a 
commerce  in  vessels  of  war.  But  the  language  of  the 
American  statute  is  decisive.  In  section  3  the  words  are 
*'  fit  out  and  arm."  It  is  true  the  section  proceeds, ''  or  be 
concerned  in  furnishing,  fitting  out,  or  arming  ;**  but  clearly 
that  means,  be  concerned  in  any  part  of  the  whole  ofience. 
There  must  be  a  fitting  out  and  arming  for  any  person  to 
be  concerned  in  either.  It  is  absurd  to  suppose  that  the 
statute  should  make  it  an  offence  to  fit  out  and  arm,  and 
also  an  offence,  and  an  equal  offence,  to  be  concerned  in 
fitting  out  where  there  was  to  be  no  arming.  Besides,  the 
same  words  apply  to  each  matter,  viz.,  with  intent,  &c. 
Further,  section  10  of  the  American  statute  only  applies 
where  the  ship  is  built  for  warlike  purposes,  and  the  cargo 
principally  consists  of  arms  and  munitions  of  war,  and  the 
number  of  men  or  other  circumstances  render  it  probable 
that  such  ship  is  intended  to  be  employed  by  the  oumer  to 
commit  hostilities,  &c.  It  is  clear  that  the  bond  to  be  given 
under  these  sections  could  not  be  required  in  the  case  of 
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the  <'  Alexandra"  until  she  was  armed  or  had  a  cargo  prin- 
cipally arms  and  ammunitions  of  war* 

So,  again,  if  we  look  at  the  rights  and  the  obligations 
created  by  international  law,  if  a  hostile  expedition,  fitted 
out  by  a  state,  leaves  its  territory  to  attack  another  state,  it 
is  war ;  so,  also,  if  the  expedition  is  fitted  out,  not  by  the 
state,  but  with  its  sufferance,  by  a  part  of  its  subjects  or 
strangers  within  its  territories,  it  is  war,  at  least  at  the  option 
of  the  assailed.  They  would  be  entitled  to  say,  *^  Either  you 
can  prevent  this  or  you  cannot ;  in  the  former  case  it  is 
your  act  and  is  war,  in  the  latter  case  in  self-defence  we 
must  attack  your  territory  whence  this  assault  on  us  pro- 
ceeds." And  this  is  equally  true,  whether  the  state  assailed 
is  at  war  or  at  peace  with  all  the  world. 

The  right,  in  peace  or  war,  is  not  to  be  attacked  from  the 
territory  of  another  state,  that  that  territory  shall  not  be 
the  basis  of  hostilities.  But  there  is  no  international  law 
forbidding  the  supply  of  contraband  of  war:  and  an  unarmed 
vessel  is,  in  my  judgment,  that  and  nothing  more.  It  may 
leave  the  neutral  territory  under  the  same  conditions  as  the 
materials  of  which  it  is  made  might  do  so.  The  state 
interested  in  stopping  it  must  stop  it  as  it  would  other 
contraband  of  war,  viz.,  on  the  high  seas. 

I  have  hitherto  considered  the  case  independently  of  the 
authorities.  They  are  exclusively  American  on  the  Ame- 
rican statutes.  I  concur  in  the  eulogium(a)  which  the 
Attorney  General  passed  on  American  legislation  and  Ame- 
rican Judges  in  this  matter.  An  English  lawyer  must  rejoice 
to  see  that  those  who  administer  in  America  a  law,  in  great 
part  our  common  inheritance,  administer  it  on  the  same 
fearless  and  honest  principles  as  those  on  which  I  venture 
to  say  law  is  administered  here.  The  way  to  shew  onr 
sense  of  their  example  is,  not  to  consider  what  would  be 

(a)  Afite,  p.  512,  note. 
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acceptable  to  their  countrymen  merely,  and  decide  accord-        1863. 
ingly,  nor  to  be  influenced  by  the  foolish  threats  which  have     ^i^^Il^T 
been  uttered,  but  to  decide,  as  their  judges  have  done,trulj      Genbeal 
and  honestly  to  the  best  of  our  ability*  Sillsm. 

Now  there  are  but  three  decisions  to  be  noticed.  The 
first  is  the  case  of  the  ''Independencia'*(a).  It  has  not  the 
slightest  bearing  on  the  present  case.  The  '*Indepen- 
dcncia**  was  an  armed  vessel.  Being  so,  she  came  to  Balti- 
more, and  there  had  her  fighting  crew  increased.  Mr. 
Justice  Story  expressly  states,  as  a  fact  found,  that  the 
Court  is  driven  to  the  conclusion  <*  that  there  was  an  illegal 
augmentation  of  the  force  of  the  ^  Independencia'  in  our 
ports  by  a  substantial  increase  of  her  crew.  This  renders 
it  wholly  unnecessary  to  enter  into  an  investigation  of  the 
question  whether  there  was  not  also  an  illegal  increase  of 
her  armament*'  As  to  the  ^*  Altravida,"  he  says  there  was 
''  an  illegal  outfit  and  an  enlistment  of  her  crew  within  our 
waters  for  the  purposes  of  war."  He  decides  then  on  the 
ground  of  warlike  equipment  in  the  American  port.  I 
doubt  if  Mr.  Janes  was  right  when  he  cited  this  case  to 
shew  that  it  was  not  an  authority  against  him. 

Another  case  is  that  before  Chief  Justice  Marshall  (b).  If 
a  precedent  of  honest  and  eloquent  indignation  was  wanted, 
I  would  refer  to  his  judgment;  but  the  case  itself,  like  the 
other,  has  no  bearing  on  the  present.  The  vessel  was 
*' completely  fitted  in  our  ports  for  military  operations;" 
she  could  have  fought  at  the  moment  of  leaving  Baltimore. 
She  might  have  been  subject  to  the  penalties  of  piracy,  but 
she  was  not  the  less  equipped  and  armed  for  war. 

The  next  case  is  77ie  United  States  v.  Quincy.  1  say, 
with  all  respect,  that  the  case  was  wrongly  decided.     The 

(a)  7    Wheaton   Amer.  Rep.  (b)  The  United  States  y.Omnet^ 

283,  cited  ante  as  The  SanHssima      Wharton's  American  State  Trials, 
TrimdatL  93. 
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learned  Attorney  General  confesBed  it.  It  snpposes  that  a 
person  can  assist  in  doing  what  nobody  is  doing  or  trying 
to  do.  It  applies  a  pleading  test,  which  is  of  very  little  use 
in  discussing  a  statute,  and  doubly  misapplies  it  First,  it 
is  not  enough  to  use  the  words  of  a  statute  in  an  indict- 
ment^ where,  fix>m  their  position  in  the  statute,  they  would 
have  a  different  meaning  to  what  they  would  have  standing 
alone.  Secondly,  the  objection  is  misunderstood.  Sup- 
posing it  taken  to  the  indictment  it  would  be,  that  the 
indictment  should  have  said  **  A.  was  fitting  and  arming,  or 
attempting  to  fit  and  arm,  and  the  defendant  was  assisting 
to  fit."  Further,  this  case  does  not  say  that  if  the  principal 
in  the  transaction  were  indicted,  anything  less  than  a  war- 
like equipment  would  suffice ;  and  that  is  the  only  question 
before  us. 

These  authorities,  to  my  mind,  if  anything,  are  in  sup- 
port of  that  view  of  international  law  and  of  the  statutes 
which  I  have  expressed*  The  history  of  our  statute,  the 
history  of  the  Ajnerican  statute,  the  duties  of  international 
law,  and  the  speeches  and  acts  of  jurists  and  of  statesmen, 
all  point  to  the  same  conclusion.  A  like  opinion  was 
recently  indicated  in  an  important  official  statement,  in 
which  it  was  said  that  **  England  was  preventing  the  de- 
parture of  hostile  expeditions  firom  her  shores."  This, 
whether  a  correct  statement  in  point  of  fact,  I  know  not ; 
but  it  is  by  implication  a  correct  statement  of  what  she  is 
bound  to  do  by  international  law,  and  what  she  has  power 
to  do  by  municipal  law. 

I  am  aware  of  the  consequences  if  this  is  the  law.  A 
ship  may  sail  fix>m  a  port  ready  to  receive  a  warlike  equip- 
ment ;  that  equipment  may  leave  in  another  vessel,  and  be 
transferred  to  her  as  soon  as  the  neutral  limit  is  passed,  or 
at  some  not  remote  port,  and  thus  the  spirit  of  international 
law  may  be  violated,  and  the  letter  and  spirit  of  the  muni- 
cipal Act  evaded.     But  as  the  law  stands,  or  as  both  laws 
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Stand,  I  see  no  remedy.    I  do  not  see  what  line  can  be        18G8. 

drawn  but  the  sharp  line  which  Sir  Hugh  Caim$  stated,      y^^--^ 

If  it  is  unlawful  to  put  a  peaceful  equipment  on  a  ship,      Oxme&al 

because  at  three  miles  from  the  neutral  territory  she  is  meant       Sillbm. 

to  receive  a  warlike  equipment,  why  is  it  not  unlawful  if 

the  distance  is  to  be  a  thousand  miles,  or  in  this  case  one 

of  the  Southern  ports?    If  she  may  not  sail  peacefully 

equipped  to  a  Southern  port,  why  would  it  be  lawful  to 

send  there  her  parts  ready  to  be  put  together?    If  not 

those,  why  the  materials  of  which  they  could  be  made,  and 

so  on?    I  am  aware,  of  course,  that  it  would  be  easy  to 

draw  a  line  and  make  a  law  prohibiting  the  sending  forth 

of  a  ship,  and  permitting  the  exportation  of  its  parts, 

leaving  that  to  be  dealt  with  as  contraband  of  war,  and 

that  such  a  law  would  make  a  broader  distinction  between 

what  would  and  what  would  not  be  lawful  than  now  exbts, 

and  that  its  evasion  by  sending  forth  the  parts  of  a  ship 

would  be  more  difficult  and  less  hurtful  and  irritating  to 

the  opposing  belligerent.     Whether  such  a  law  would  be 

desirable  I  do  not  presume  to  suggest.     What  I  wish  is  to 

shew  that  in  considering  this  as  a  matter  of  principle,  I 

have  borne  in  mind,  first,  that  the  present  law  is  capable  of 

easy  and  mischievous  evasion ;  and  secondly,  that  if  it  is 

sought  to  extend  it  by  construction,  it  is  impossible  to  stop 

short  of  the  prohibition  of  the  export  of  contraband  of  war 

generally ;  though,  thirdly,  a  positive  law  so  stopping  would 

not  be  difficult  of  enactment. 

An  argument  which  I  have  partly  dealt  with  already  has 
been  used  (not  indeed  before  us),  that  there  may  be  an 
attempting  or  assisting  by  persons  who  do  not  commit  the 
complete  offence  of  equipping  or  arming.  So  there  may ;  but 
there  can  only  be  an  attempt  to  commit  an  offence  where,  if 
the  attempt  succeeded,  the  offence  would  be  committed.  A 
person  can  only  assist  in  doing  an  act  where  the  act  is  to 
be  done.     Now,  there  is  one  thing  in  this  section  clear 


^44  RXCHBQt)BB  BEPORT8. 

1803.        beyond  doubt,  viz.,  that  there  can  be  no  ofience  agfunst  it 

^^^^      unless  that  offence  is  committed  within  the  Queen's  doini- 

QwHVRAL      uions ;  that  therefore,  no  one  can  attempt  contrary  to  the 

SiLLBK.       provisions  of  this  Act,  unless  the  equipment  attempted  be 

meant  .to  be  done  in  the  Queen's  dominions;  and  that  no 

one  can  assist  contrary  to  those  provisions,  unless  some  one 

is  equipping  or  attempting  to  equip  within  the  Queen's 

dominions.     This  was  admitted  by  the  Attorney  General, 

and  indeed  is  to  my  mind  too  plain  for  ai^ument. 

Taking  this  view  of  the  statute,  I  think  that  a  right 
direction  to  the  jury  would  be,  If  you  are  satisfied  chat  the 
parties  concerned  were  equipping  or  arming,  or  attempting 
to  do  so^  the  ship  claimed,  with  intent  that  it  should  be  em- 
ployed in  the  service  of  a  foreign  prince  to  cruise  or  com- 
mit hostilities  against  others  as  alleged,  find  for  the  Crown ; 
but  such  equipment  or  attempted  equipment  must  be  of  a 
warlike  character,  so  that  by  means  of  it  she  is  in  a  con- 
dition more  or  less  effective  to  cruize  or  comoiit  hostilities; 
otherwise  find  for  the  claimant. 

Holding  this  opinion,  I  think  that  the  direction  of  the 
Lord  Chief  Baron  was  substantially,  if  not  verbally,  correct. 
Still,  in  considering  whether  the  jury  came  to  a  wrong  con- 
clusion, whether  the  verdict  was  against  evidence  or  other- 
wise unsatisfactory,  all  that  his  Lordship  said  must  be  taken 
into  account,  and  though  the  proceeding  is  penal,  if  there 
had  been  any  evidence  on  which  the  jury  could  have 
acted  I  should  have  thought  that  there  ought  to  be  a  new 
trial,  considering  that  the  defendants  kept  out  of  the  box 
witnesses  who  must  have  known  what  the  truth  was.  But 
interpreting  the  statute  as  I  do,  I  think  that  the  verdict  was 
right.  I  have  no  doubt  that  the  vessel  was  building  and 
equipping  for  the  Confederates,  and  in  order  that  they 
might  use  her,  when  armed  and  equipped  for  hostilities, 
against  the  Federab.  This  was  being  attempted,  but  I  see 
no  evidence  that  it  was  intended  to  arm  or  equip  her  in 
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the  Queen's  dominioiis  so  as  to  be  capable  of  attack  or  de- 
fence. On  the  contrary,  I  believe  it  was  intended  to  evade, 
not  infringe,  the  statute,  not  to  commit  a  misdemeanor, 
nor  to  do  or  attempt  to  do  what  would  cause  a  forfeiture  of 
the  ship.  I  believe  on  the  evidence  that  it  was  intended  to 
deal  with  this  vessel  as  with  the  '*  Alabama,"  namely,  to  get 
her  out  of  the  country,  and  give  her  her  warlike  equip- 
ment and  armament  out  of  the  Queen's  dominions.  It  is 
worthy  of  remark  that  the  information  does  not  suggest 
that  it  was  intended  to  arm  her  here.  I  think,  therefore, 
that  this  other  ground  for  a  new  trial  fails,  and  that  the 
direction  was  right,  and  that  on  a  right  direction  the 
verdict  for  the  defendants  was  right  on  the  evidence,  and 
consequently  that  the  rule  should  be  discharged. 

Chahnell,  B. — This  was  an  information  filed  by  her 
Majesty's  Attorney  General,  insisting  upon  the  forfeiture 
of  a  ship  called  the  *' Alexandra*'  under  the  provisions  of 
the  7th  section  of  the  Foreign  Enlistment  Act 

That  section  makes  certain  acts  done  with  respect  to  a 
ship  misdemeanors.  It  then  proceeds. to  say  ^Uhat  every 
such  ship  or  vessel  shall  be  forfeited  and  may  be  seized," 
as  therein  provided  for. 

In  the  present  case  a  seizure  has  been  made,  and  this 
seizure  had  to  be  justified  by  the  Crown  at  the  trial  of  the 
information  before  the  learned  Lord  Chief  Baron.  Upon 
that  trial  a  verdict  was  given  for  the  defendants,  and  the 
learned  Attorney  General  in  last  Term  obtained  a  rule  nisi 
for  a  new  trial  upon  five  grounds. 

Those  five  grounds  may  be  ranged  under  two  heads,  viz., 
those  of  misdirection,  and  of  the  verdict  being  against  the 
evidence* 

The  question  as  to  the  verdict  being  against  the  evidence 
necessarily  depends  in  some  degree  upon   the  question 
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whether  there  was  misdirection  ornot^  because  we  must  see 
clearly  what  were  the  questions  which  the  jury  had  to  decide^ 
before  we  can  apply  the  cTidence  and  see  whether  it  sup- 
ports the  finding  of  the  jury.  The  consideration  of  the 
evidence  would,  therefore,  whatever  view  I  were  to  take  on 
the  question  of  misdirection,  come  more  appropriately  after 
than  before  the  consideration  of  the  construction  of  the 
statute.  But  it  will  be  unnecessary  for  me  further  to  revert  to 
the  question  of  the  verdict  being  against  evidence^  in  the  view 
which,  after  much  anxious  consideration,  I  feel  compelled 
to  take  of  the  construction  of  the  statute,  and  of  the  effect 
of  the  Lord  Chief  Baron's  direction ;  a  view  which  differs  in 
some  respects  from  the  opinions  of  the  Lord  Chief  Baron  and 
of  my  brother  framuv//,  and  leads  me  to  a  different  conclu- 
sion to  that  at  which  they  have  arrived,  and  which,  for  that 
reason,  snd  on  account  of  the  great  respect  which  I  always 
have  for  their  opinions,  I  express  with  the  utmost  diffidence. 

Now,  under  the  head  of  misdirection,  I  include  an  in- 
adequate direction,  and  also  a  direction  which,  though  right 
in  the  main,  would  be  calculated  to  mislead  a  jury.  Where 
the  question  turns  upon  the  construction  of  an  act  of  par- 
liament, the  judge  is,  I  think,  called  upon  to  explain  to  the 
jury  the  sense  in  which  any  doubtful  word  or  expression  in 
the  Act  is  to  be  understood.  (See  EUioti  v.  The  South 
Devon  Railway  Company^  2nd  Exchequer  Reports,  p.  725.) 

In  the  consideration  of  the  question  of  misdirection,  it 
will  be  convenient,  first,  to  endeavour  to  construe  the  Act 
and  see  what  direction  ought  to  have  been  given,  and 
then  to  consider  whether  the  direction  given  agrees  in 
substance  with  what  ought  to  have  been  given. 

The  Foreign  Enlistment  Act,  particularly  the  7  th  section, 
is  very  imperfectly  worded.  There  is  no  doubt  that  it  was 
in  a  great  measure,  but  with  what  appears  to  me  to  be 
important  variations,  penned  from  an  Act  of  the  United 
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States  passed  in  Congress,  first  in  the  year  1794,  and  re- 
enacted  by  Congress  in  the  year  1818* 

Thb  circumstance  has  given  rise  to  a  great  deal  of  argu- 
ment on  both  Sides.  Sir  Hugh  Gams  has  suggested,  apart 
from  the  language  of  the  Acts  of  Congress,  certain  d  priori 
▼iews  tending  to  shew  why  the  American  Act  was  passed 
and  altered ;  and  then,  treating  the  Acts  of  Congress  as 
with  some  exceptions  identical  with  our  own,  he  seeks  to 
apply  certain  decisions  in  the  Courts  of  America  to  the 
connderation  and  construction  of  our  own  statute.  Into 
this  very  wide  field  of  inquiry  he  has  constrained  the  counsel 
for  the  Crown  to  follow  him,  and  they  have  done  so  in  the 
veiy  order  in  which  his  argument  was  addressed  to  us.  I 
do  not  say  that  any  time  was  lost^  or  that  in  the  course  of 
the  very  long  argument  that  was  addressed  to  us  any  view 
was  submitted  not  calculated  to  assist  the  Court;  but, 
having  carefully  considered  the  arguments,  I  cannot  help 
thinking  that  the  decision  of  thb  most  importaint  question 
should  proceed  on  grounds  less  wide  than  those  to  which 
the  attention  of  the  Court  has  been  so  ably  called. 

Faulty  and  imperfect  as  may  be  the  wording  of  the  7  th 
section  of  the  Foreign  Enlistment  Act  (and  more  imperfect 
or  faulty  wording  I  can  scarcely  conceive),  if,  notwithstand- 
ing all  this,  the  words  of  the  7th  section  read  with  reference 
to  the  other  part  of  the  Act  do,  by  a  reasonably  fair  inter- 
pretation of  our  statute  and  the  evidence,  embrace  the  case 
of  the  ''Alexandra,"  then  in  my  judgment  it  scarcely  be- 
comes necessary  to  consider  what  have  been  the  decisions 
of  the  Courts  in  America  upon  Acts  of  Congress  in  the 
main  much  the  same,  but,  in  not  unimportant  respects, 
different  firom  our  own  Act. 

Whether  for  the  present  purpose  the  Foreign  Enlistment 
Act  is  to  be  considered  as  a  penal  statute,  the  Crown  in 
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this  case  proceeding  for  a  forfeiture  of  the  ship,  or  is  to  be 
considered  as  an  Act  for  the  first  time  creating  a  criminal 
ofience,  the  rule  to  be  applied  in  order  to  its  construction  is 
that  which  is  so  well  expressed  in  the  passage  from  the  late 
Mr.  Sedgwick's  Treatise,  quoted  by  my  brother  BramuseUia), 
and  to  which  passage  I  need  not  advert  in  detail;  but  I 
may  say  that  it  deserves,  in  my  judgment,  the  high  eulogium 
which  my  brother  Bramwell  has  passed  upon  it,  and  is,  I 
think,  in  perfect  accordance  with  the  American  and  English 
authorities  which  that  late  learned  writer  has  cited  io 
support  of  his  view. 

Now,  faulty  and  imperfect  as  the  wording  of  our  statute, 
particularly  the  7th  section,  is,  there  are  certain  matters 
clear  enough,  in  my  judgment,  to  be  beyond  all  reasonable 
doubt.     First,  the  statute  is  not  a  statute  passed  either 
merely  to  define  what  shall  be  an  offence,  or  to  create  an 
offence  for  the  first  time  and  to  define  its  punishment,  but 
it  is  in  its  express  intent  an  Act  aimed  at  the  prevention  of 
the.  offence,  not  at  punishment  merely.     It  is,  therefore,  in 
'  every  sense,  a  remedial  statute.   And  secondly,  it  is  a  statute 
intended  to  remedy  a  mischief,  which,  though  forcibly  ex- 
pressed, is  only  contingent  and  possibU^  and  not  certain. 
The  language  of  the  preamble  points  to  certain  acts  which 
may  be  prejudicial  to  and  tend  to  endanger  the  peace  and 
welfare  of  the  kingdom ;   and  further,  it  goes  on  to  recite 
that  the  laws  in  force  are  not  sufiiciently  effectual  for  pre- 
venting the  same.     The  statute  has  not,  therefore,  for  its 
object  solely  the  prevention  of  acts  which,  if  done,  must 
endanger  the  peace  of  the  kingdom,  but  appears  from  the 
preamble  to  be  aimed  also  at  acts  which  may  possibly  excite 
such  feelings  in  other  nations  as  will  have  that  effect.   This 
inclines  me  to  think  that  the  equipment  of  ships  to  be 
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employed  at  a  ffatare  time  for  war,  though  not  so  complete        1868. 
in  this  coantry  that  the  ship  shall  be  at  once  able  to  commit      ^^r-^ 
hostilidesy  may  be  within  the  Act.  Okneeal 

I  do  not,  of  course,  come  to  any  conclusion  from  the  Sillbii. 
preamble  alone  that  such  an  equipment  is  prohibited ;  what 
we  have  to  look  at  are  the  enacting  words,  but  I  think  that 
the  preamble  is,  as  Lord  Coke  calls  it,  a  key  to  unlock  the 
meaning  of  the  Act  where  it  is  doubtfully  expressed ;  and 
I  concur  in  the  decisions  which  determine  that  the  words 
of  an  enacting  clause  shall  not  be  cut  down  or  restricted  by 
the  preamble. 

So  that  if  the  case  which  I  have  mentioned  were  clearly 
within  the  words  of  the  7th  section,  but  not  within  the 
mischief  as  declared  by  the  preamble,  I  should  hold  that  it 
was  prohibited  by  the  Act.  As  my  brother  BramweU  has 
remarked,  the  legislature  often  finds  it  necessary,  in  order 
to  restrain  certain  acts,  to  prohibit  other  acts  under  colour 
of  which  the  acts  to  be  restrained  may  be  done* 

Now  this  Act  has  clearly  two  distinct  and  several  objects 
m  view.  The  first  is  the  enlisting  or  engagement  without 
licence  of  British  subjects  to  serve  in  foreign  service.  There 
I  agree  that  the  statute  extends  to  the  whole  world,  provided 
the  persons  enlisting  or  engaging  are  British  subjects.  The' 
second  object  is,  the  fitting  out  or  equipping  in  British 
dominions  of  vessels  for  warlike  purposes.  The  part  of  the 
Act  which  relates  to  the  second  of  these  objects  includes  all 
persons^  whether  British  subjects  or  not,  provided  the  offence 
prohibited  by  the  Act  is  committed  within  the  Queen's 
dominions. 

I  am  not  insensible  to  the  value  of  the  arguments  which 
have  been  addressed  to  us  by  the  counsel  for  the  claimants, 
founded  on  these  different  objects.  These  arguments  raise 
oDe  of  the  many  diflSculties  in  the  case.  They  do  not,  how- 
ever, seriously  affect  my  view  as  to  the  conclusion  to  which 
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1863.  ^6  ought  to  arrive.  Prohibition  and  prevention  of  a  mis- 
^"'"^''^^  chief  which  may  be  prejudicial  to  and  tend  to  endanger  the 
Geskbal  peace  and  welfare  of  the  kingdom  were,  as  I  have  said, 
SiLLKM.  aimed  at  by  the  statute.  By  municipal  law  every  one, 
whether  a  British  subject  or  not,  being  within  the  dominions 
of  our  Sovereign,  and  claiming  the  protection  of  the  Govern- 
ment of  this  country,  may  be  bound.  Out  of  her  dominions 
the  municipal  law  of  this  country  can  only  bind  the  subjects 
of  the  realm. 

We  ought  not  to  lose  sight  of  the  first  object  contem- 
plated by  the  Act  and  provided  for  by  the  first  six  sections. 
But  it  is  the  part  of  the  Act  which  relates  to  the  second 
object  that  principally  requires  our  attention.  That  last 
part  of  the  Act,  beginning  at  the  7  th  section,  does  by  that 
section  provide  against  equipping  vessels  with  a  certain 
intent,  issuing  or  delivering  any  commissions  for  ships 
with  the  intent  therein  mentioned,  and  lastlv  for  the  for- 
feiture  of  the  ship  or  vessel.  I  have  said  that  the  forfeiture 
clause  following  the  clause  creating  certain  misdemeanors 
applies  to  **  every  such  ship.**  This  is  certainly  rather 
clumsily  expressed,  but  we  must  take  it  that  every  ship  is 
forfeited  with  respect  to  which  any  of  these  misdemeanors 
have  been  committed. 

We  have,  therefore,  to  see  what  are  the  misdemeanors 
created.  They  are,  first,  equipping,  fitting  out,  furnishing, 
or  arming  a  ship  with  a  certain  intent  or  purpose.  Secondly, 
attempting  or  endeavouring  to  equip,  &c.,  with  the  same 
intent.  Thirdly,  procuring  to  be  equipped,  &c.,  with  that 
intent ;  and  fourthly,  aiding,  assisting,  or  being  concerned 
in  equipping,  &&,  with  that  intent. 

Now  it  is,  I  believe,  the  unanimous  opinion  of  the  Court, 
that  the  second,  third,  and  fourth  of  the  offences  here 
spoken  of  mean  respectively  the  attempting,  the  procuring, 
and  the  assisting  in  such  an  equipment  as  is  spoken  of  in 
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the  fint,  that  is  to  say,  that  the  secondary  oflences,  as  they 
ba?e  been  called,  are  the  attempting,  &c.,  sach  an  equip- 
ment  as  if  completed  would  amount  to  the  principal 
offence.  If,  therefore,  we  can  arrive  at  any  clear  conclu- 
gioo  as  to  what  is  the  principal  ofience,  the  question 
whether  there  was  any  attempt  &c.  to  commit  that  offence 
becomes  a  mere  question  of  evidence.  This  being  clearly 
underBtood,  we  may,  for  the  purpose  of  construing  the  Act, 
disregard  all  the  words  about  attempting,  &c.,  and  aiding, 
and  being  concerned  in,  and  so  on. 

We  have,  therefore,  now  reduced  the  main  question  in 
the  case  to  this.  What  did  the  l^islature  mean  by  the 
words  *'  equip,  furnish,  fit  out,  or  arm  a  vessel  with  intent, 
or  in  order  that  she  should  be  employed  in  the  service  of  a 
foreign  power  as  a  transport  or  store  ship,  or  with  intent 
to  cruise  or  commit  hostilities  against  a  power  with  whom 
we  are  not  at  war?"  Arming  is  not  charged  in  the  present 
information;  we  may  therefore  leave  out  the  words  *' or 
arm."  The  words  ^'  transport  or  store  ship"  are  also  imma- 
terial, now  that  the  97th  and  98th  counts  chaiging  the 
"  Alexandra"  to  be  a  transport  or  store  ship  are  abandoned, 
except,  always,  that  we  must  adopt  such  an  interpretation 
of  the^  words  common  to  both  clauses  as  they  would  be 
capable  of  bearing  when  combined  with  the  words  *'  as  a 
transport"  as  well  as  when  combined  with  the  words  *'  with 
intent  to  cruize." 

The  words,  '*equip»"  ^&i  out,** and  ^'furnish*' seem  to  me  to 
mean  nearly  the  same  thing.  Throughout  the  whole  course 
of  the  argument  in  this  case,  little  stress  was  laid  upon  any 
supposed  difference  between  the  words  **  equip"  **  fit  out," 
and  ^  furnish."  We  may,  therefore,  still  further  reduce 
the  words  which  we  have  to  construe  to  these,  '*  equip 
with  intent  or  in  order  that  the  vessel  shall  be  employed 
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in  the  senrioe  of  a  foreign  power  with  intent  to  cruize  or 
commit  hostilities.'* 

It  is  admitted,  I  think,  on  all  sides  that  these  are  the 
words  upon  which  the  main  question  in  the  case  turns. 
Now  it  is  clear  that  the  offence  created  by  these  words  is 
one  consisting  of  an  act  done  with  a  certain  intent  or 
purpose.  The  act  and  the  intent  must  both  be  present  to 
constitute  the  offence,  and  the  act  must  be  done  and  the 
intent  must  exist  within  the  Queen's  dominions. 

It  is  also,  I  think,  agreed  on  both  sides  that  the  intent 
spoken  of  must  be  the  intent  of  some  person  who  has  con- 
trol oTer  the  vessel  so  as  to  be  able  to  carry  out  his  intent 
or  purpose. 

We  now  come  to  the  points  on  which  there  is  a  difference 
of  opinion.  The  Attorney  General  contends  that  any 
equipment,  however  peaceful  in  its  nature,  will  be  an  oflence 
against  the  Act,  provided  there  is  an  intent  that  the  vessel 
shall  be  used  at  some  future  time  in  the  service  of  a  bellige- 
rent. He  admits  that  where  the  equipment  is  clearly 
peaceful,  there  will  be  much  greater  difficulty  in  proving 
the  intent,  but  he  says  that,  assuming  that  you  can  prove 
the  intent,  then  any  kind  of  equipment  will  be  within  the 
case  contemplated  by  the  Act. 

On  the  other  hand,  the  counsel  for  the  claimants  connect 
more  closely  the  act  and  the  intent,  that  is  to  say,  they 
explain  the  general  word  *' equip"  by  the  subsequent 
words  '^  with  intent  or  in  order  that  the  ship  shall  be  em- 
ployed "in  a  given  manner,  and  they  say  that  these  words 
shew  that  the  equipment  spoken  of  is  an  equipment  suitable 
to  the  employment.  Further,  I  undetiBtand  them  to  go  the 
length  of  saying  that  it  must  be  suitable  only  for  that 
employment. 

It  is  remarkable  that  the  words  ''  or  in  order  that''  are 
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not  in  the  American  Act,  bat  bore  been  added,  in  ours.       1863. 

This  will  be  a  sabject  for  remark  by"4md-by  wben  we  come      v.-^'v^*^ 
.,       ,  -  «^  Attoehbt 

to  conaider  the  applicability  of  the  American  caaea.    Now      GursKAL 

^^  am 

we  have  only  to  see  what  difference  these  words  make.  Do  SiLum. 
they  enlai^  the  scope  of  the  Act  by  mentioning  another 
case,  another  kind  of  equipment  which  is  also  within  the 
Act,  which  in  the  course  of  the  argument  I  was  much 
disposed  to  think  was  the  right  yiew,  or  do  they  rather 
restrict  the  preyious  words,  explaining  them  and  throwing 
a  light  upon  them,  as  suggested  by  Mr.  MettUh  f  It  seems 
to  me  now  that  the  latter  yiew  is  the  right  one,  and  that 
the  words  '*or  in  order  that'^  restrict  and  explain  what  * 
is  meant  by  **  with  intent''  rather  than  include  any  new 
case  not  before  included.  If  I  do  an  act  which  is  entirely 
immaterial  to  the  employment  of  the  ship,  as  paint- 
ing her  name  on  her  stern,  I  may  do  that  having  all  the 
time  the  intent  that  she  shall  be  employed  in  a  given  man- 
ner, but  I  cannot  do  it  in  order  that  she  may  be  so  employed, 
for  it  has  no  reference  or  relation  whatever  to  her  employ- 
ment, and  does  not  further  her  being  emj^oyed  in  one  way 
more  than  another. 

Thus,  there  may  be  an  equipment  **  with  intent  that,** 
which  is  not  an  equipment  ^  in  order  that**  But  can  there 
be  an  equipment  '*  in  order  that,"  which  is  not  '^  with 
intent  that  r 

The  Attorney  General  has  suggested  that  there  may,  or 
at  all  events  that  the  framers  of  the  Act  thought  there 
might  He  argues  that  the  words  were  inserted  to  meet 
the  argument  that  builders  and  other  tradesmen  are  not 
parties  to  the  intent:  but,  he  says,  at  all  events  they  may 
be  said  to  do  it  ^*  in  order  that."  But  it  is  clear  that  a 
man  can  do  an  act  in  order  that  a  result  may  follow, 
without  intending  that  result.  Does  not  every  man  in- 
tend to  effect  the  object  of  his  act?  If,  however,  we  do 
snppose  such  a  case,   where  a  man  without  having  the 
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intent  that  the  ship  shall  be  employed  in  a  given  manner, 
yet  eqaips  her  in  order  that  she  may  be  so  employed^  is 
not  the  inference  as  strong  as  possible  that  the  equipment 
must  in  that  case  be  of  a  nature  suitable  and  appropriate 
for  that  employment  ?  It  seems  then  that  if  we  are  to  give 
any  force  to  the  words  **  in  order  that,**  it  must  be  as  ex- 
plaining  and  illustrating  the  words  **  with  intent  that." 

It  may  also  be  remarked  that  in  this  information  the 
chaise  is  that  certain  persons  did  equip  the  ''  Alexandra" 
with  intent  and  **  in  order  that,**  &c.  This  shews  that  who- 
ever drew  the  information  supposed  the  two  expressions  to 
mean  the  same  thing.  I  do  not  attach  much  importance  to 
the  last  remark,  for  if  we  ought  to  decide  them  to  be  diffe- 
rent, then  I  think  the  words  "  and  in  order**  in  the  informa- 
tion might  be  rejected  as  surplusage. 

It  seems,  then,  on  the  whole,  that  in  order  to  justify 
the  seizure  the  Crown  must  shew  an  equipment  (either  com- 
pleted or  attempted)  of  the  **  Alexandra,*'  in  order  ihat  she 
might  be  employed,  &c. ;  and  further,  that  this  necessarily 
means  an  equipment  enabling,  or  tending  to  enable,  her 
to  be  so  employed.  This  last  conclusion  I  draw  also  from 
the  nature  of  the  words  **  equip,  furnish,  and  fit  out.** 

I  do  not  adopt  the  idea  that  any  one  of  these  words  can 
include  building.  The  Attorney  General  at  one  time 
seemed  disposed  to  contend  that  fitting  out  might  include 
building.  I  do  not  think  that  he  adhered  to  that  through- 
out If  he  still  holds  that  opinion,  I  certainly  differ 
from  him  upon  the  point  I  do  not  pretend  to  say 
whether  any  particular  act,  as  for  instance  fixing  the 
ship's  bulwark,  is  part  of  the  building  or  part  of  the 
equipping  an  fitting  out  That,  I  think,  might  be  a 
question  .for  the  jury.  I  do  not  even  say  that  acts  done 
to  the  structure  of  the  vessel  may  not  be  equipments. 
I  should  say  that  you  were  equipping  a  ship  for  an 
Arctic  expedition  by  strengthening  her  firamework  in  order 
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to  enable  it  to  resist  the  pressure  of  the  ice.  But,  I  say 
that  equipping,  fitting  out,  and  furnishing  are  all  acts  sub* 
sequent  in  their  nature  to  the  building,  and  in  speaking  of 
which  jou  contemplate  the  ship  as  already  in  existence. 

I  think  there  is  nothing  contradictory  to  this  view  in  the 
cases  cited  by  the  Attorney  General,  viz..  The  United  States 
V.  Guinet  in  Wharton's  State  Trials,  the  Ship  Brothers^  and 
the  Skip  Mermaidf  both  in  Bee's  Reports. 

What  it  seems  to  me  that  these  words  **  equip,  furnish,  or 
fit  out"  do  all  signify  is  this,— contemplating  the  subject- 
matter  of  the  equipment  as  already  in  existence,  they 
express  an  idea  of  preparing  it  for  some  purpose  or  another. 
That  purpose  may  be  either  expressed  or  implied.  When 
JOU  speak  of  ''equipping  a  ship**  simpliciter,  it  may  be  that 
that  means  getting  her  ready  for  sea,  because  to  go'  to  sea  is 
the  natural  and  ordinary  use  to  which  a  ship  is  put.  If  you 
state  the  nature  of  her  employment,  then  equipping  means 
getting  her  ready  for  that  employment.  I  interpret  the 
words,  therefore,  as  shewing  that  the  equipment  spoken  of 
in  ihe  7th  section  must,  as  a  matter  of  fact,  be  an  equipment 
for  the  employment  spoken  of. 

If  we  are  left  in  doubt  whether  this  is  the  right  interpre* 
tation  or  not,  I  think,  as  I  have  said  before,  that  we  may 
and  ought  to  look  at  the  preamble  to  see  the  object  of  the 
Act.  There  we  find  that  the  mischief  to  be  remedied  is 
one  which  may  arise  firom  the  fitting  out  and  equipping  and 
arming  of  vessels  for  warlike  operations.  This  then  is  the 
very  case  which  I  have  interpreted  the  7th  section  to  strike 
at,  provided  that  the  employment  there  mentioned  is  an 
employment  for  warlike  operations.  What  is  the  employ- 
ment there  mentioned  ?  **  Shall  be  employed  in  the  service 
of  a  foreign  prince  with  intent  to  cruize  or  commit  hostili- 
ties.** It  has  l>een  assumed  in  the  argument  on  both  sides 
that  this  may  be  read  as  if  the  words  **  with  intent**  were 
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there  omitted,  as  they  are  in  the  American  Act  Whether 
this  18  right  or  not,  their  insertion  certainly  caoses  great 
confusion.  In  the  first  place  it  proTokes  comparison  with 
the  other  clause  commencing  with  *^with  intent,**  canang 
one  at  first  sight  to  read  them  as  shewing  alternative  intents, 
either  of  which  would,  with  the  requisite  act,  constitute  the 
offence.  This,  on  looking  into  it,  is  agreed  on  all  rides  not 
to  be  the  right  construction.  But  they  create  a  further 
difficulty.  This  intent  now  spoken  of  is  necessarily,  from 
the  collocation  of  the  words  *'  shall  be  empkyed  with  inientj^ 
an  intent  of  the  employer,  and  not  of  the  equipper,  which 
is^  as  it  were,  engrafted  upon  the  intent  of  the  equipper ; 
and  it  is  very  difficult  to  see  how  one  man  can  intend 
that  another  man  shall  intend  something  or  other.  It 
is  probably  this  difficulty  which  has  prevented  the  counsel 
on  either  side  fi:^m  founding  any  argument  upon  these 
words.  But  for  this,  I  should  have  thought  it  might 
have  been  ai^ued  that  an  employment  with  intent  to 
cruiae  differed  fix>m  an  employment  to  crui^  in  this, 
that  it  might  include  an  earlier  employment,  and  might 
cover  the  voyage  in  an  unarmed  state  fit>m  one  port  to 
some  port  where  the  vessel  was  to  be  armed,  and  from 
which  she  was  to  start  to  cruize.  But  even  if  I  adopt  the 
view  taken  by  the  Attorney  General  that  an  employment 
with  intent  to  cruize  may  be  construed  the  same  as  an 
employment  to  cruize,  I  think  that  an  equipping,  in  order 
that  the  vessel  may  be  employed  to  cruize  or  commit  hosti- 
lities, means  an  equipping  for  warlike  purposes.  So  &r 
then,  I  think,  it  is  clear  that  there  must  be  an  equipment 
for  war,  and  that  an  equipment  which  cannot  be  used,  and 
is  not  useful  for  war,  will  not  do.  The  conclurion  at  which 
I  have  so  far  arrived  is  drawn  from  the  7th  section,  with 
such  light  as  is  thrown  upon  it  by  the  preamble  and  by  the 
]^pd  und  8th  ^^^tions.    In  drawing  that  conclusion  I  agree 
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in  a  great  measure  with  the  aif;ament  of  the  ckumants,  and        1868. 
with  the  jodgment^  the  Lord  Chief  Baron  and  my  brother 
BrammeiL 

Bat  another,  and  to  my  mind,  yery  important  and  diffi- 
colt  question  arises.  Suppose  that  there  is  evidence  of  some 
equipment  or  other,  either  completed  or  attempted,  but 
that  the  equipment  does  not  in  itself  shew  whether  it  is  an 
equipment  fer  war  or  not,  may  we  take  into  oonflnderation 
eTidence  of  the  intent  to  prove  that  it  is  actually  and  in 
point  of  fact  an  equipment  for  war?  Upon  this  questioUt 
tfter  much  anxious  consideration  I  have  arriyed  at  the  con- 
dunon  that  we  may.  I  do  so  with  the  most  sincere  and 
respectful  deference  to  the  opinions  of  the  Lord  Chief 
Baron  and  my  brother  BramweU,  and  with  great  distrust  as 
to  the  correctness  of  my  own  judgment. 

It  vrill  be  convenient,  now  that  I  am  about  to  consider 
whether  the  character  of  the  equipment,  where  doubtful, 
may  be  explained  by  the  intent  of  the  parties,  to  see  what 
effect  the  clause  ''  as  a  transport  or  store  ship**  has  upon 
the  interpretation  of  the  section,  because  it  is  especially  in 
the  case  of  a  store  ship  that  we  see  the  absolute  necessity 
of  explaining  the  character  of  the  equipment  by  the  intent. 
Now  is  there  anything  which  militates  against  the  view, 
that  the  equipment  with  intent  or  in  order  that  the  ship 
may  be  employed  in  a  given  manner,  means  an  equipment 
suitable  to  that  employment,  in  the  fact  that  one  of  the 
employments  spoken  of  is  '^  as  a  transport  or  store  ship?" 
It  may  well  be  that  there  is  no  equipment  specially  suited 
to  a  store  ship.  All  equipments  of  an  ordinary  merchant 
vessel  may  be,  and  probably  are,  suitable  to  a  store  ship. 
But  is  it  any  reason  for  saying  that  the  equipments  struck 
at  by  the  Act  are  not  equipments  suitable  for  a  store  ship, 
because  being  so  they  would  be  also  equipments  for  another 
object?  Is  a  gun  the  less  an  equipment  for  war  because  it 
may  be  used  for  firing  salutes? 
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But  the  counsel  for  the  Crowo  deduce  from  the  case  of 
the  store  ship,  as  it  seems  to  me,  a  very  important  argu- 
ment ;  they  say  that  in  that  case  the  jury  must  necessarily 
look  at  the  evidence  of  the  intent  to  enable  them  to  say 
whether  the  equipments  are  for  a  store  ship  or  not ;  and  if 
so,  why  are  they  not  to  look  at  the  evidence  of  intent  to 
say  whether  certain  equipments  of  a  doubtful  nature  are  for 
warlike  purposes  or  not.    I  grant  at  once  that  they  may, 
provided  that  the  equipments  as  to  which  the  doubt  exists 
are  such  as  can  be  directly  used  for  war  without  further 
addition.     They  might  of  course,  if  they  were  in  doubt  as 
to  whether  a  gun  was  an  equipment  for  war,  look  at  the 
evidence  of  intent  to  satisfy  themselves  that  it  was  not 
intended  to  be  used  -simply  for  firing  salutes.     But  the 
question  is  more  diflScult,  supposing  that  the  equipments 
are  such  as  can  only  be  used  for  war  by  some  addition 
being  made  to  them.     Suppose  a  jury  to  find  as  a  matter  of 
fact  that  a  certain  vessel  is  intended  to  be  sent  to  the  West 
Indies,  and  then  to  have  guns  put  on  board, — that  when 
her  guns  are  on  board,  the  mainsail  with  which  she  has 
been  equipped  in  Liverpool  may  assist  her  in  chasing  an 
enemy  8  vessel ;  are  they  then  justified  in  deducing  firom 
that,  that  the  mainsail  is  an  equipment  in  order  that  she 
may  be  employed  to  cruize  ?    I  have,  after  giving  the  ques- 
tion my  best  consideration,  come  to  the  conclusion  that  the 
jury  may  so  reason.     I  am   supposing  a  case  where  an 
equipment  is  made  which,  though  not  in  itself  sufficient  to 
make  the  vessel  a  war  vessel,  is  still  a  necessary  part  of  the 
equipment  of  a  war  vessel.     It  would,  as  it  strikes  me,  be  a 
question  for  the  jury  to  consider  whether  the  equipments 
are  in  fact  equipments  for  war ;  and  they  may  decide  that 
question  for  themselves  by  the  nature  of  the  equipments  if 
they  sufficiently  shew  it  (in  which  case  they  will  have  to 
look  to  the  intent  and  purpose  only  so  far  as  to  see  that  the 
vessel  is  to  be  employed  against  a  power  with  whom  we  are 
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at  peace),  or  they  may  decide  that  certain  equipments 
which  are  capable  of  being  used  for  war  are  as  a  matter  of 
fact  equipments  for  war^  on  the  ground  of  evidence  being 
laid  before  them  shewing  an  intent  so  to  use  them.  But  if 
a  jury  found  specially  these  facts,  that  A.  B.  had  equipped 
a  veaael  which  was  in  its  structure  capable  of  being  con- 
yerted  into  a  war  veasel  to  the  extent  merely  of  enabling 
it  to  sail  away  from  this  country ;  that  he  knew  that  the  pur- 
chaser intended  to  convert  it  into  a  war  vessel ;  but  if  the 
jniy  also  distinctly  found  that  what  A.  B.  did  to  it  was  done 
not  in  order  to  convert  it  into  a  war  vessel,  or  in  order  to. 
be  useful  to  it  when  so  converted,  but  simply  in  order  to 
enable  it  to  reach  a  port  where  the  purchaser  might,  if  he 
pleased^  convert  it ;  in  such  a  case  I  do  not  mean  to  say 
that  A.  B.  ought  to  be  convicted  of  a  misdemeanor  under 
this  Act*  That  case  would  not,  I  think^  be  within  the  Act, 
because  the  jury  would  there  in  effect  find  that  the  intent 
with  which  the  act  was  done  was  a  different  one  from  that 
mentioned  in  this  section.  So  far  then  as  to  what  may  be 
called  the  principal  offence. 

There  remains  for  consideration  the  **  attempting  **  and 
the  ^'aiding  and  being  concerned  in,"  &c.  I  have  said  that 
the  attempt  must  be  to  do  the  act  which  has  been  made  an 
offence  by  the  previous  clause.  The  equipment  attempted 
must  therefore  be  an  equipment  in  this  country,  and  of  the 
nature  which  I  have  described.  In  this,  the  counsel  on  both 
aides,  and  all  the  members  of  the  Court  are  agreed.  Where 
an  attempt  is  charged^  we  contemplate  an  equipment 
commenced  but  interrupted.  In  that  case  the  jury  will 
certainly  have  still  more  di6Bculty  in  seeing  whether  the 
equipment  is  an  equipment  for  war,  but  in  my  judgment 
they  may  so  find  upon  evidence  not  of  the  nature  of  the 
equipment  but  of  the  intent  of  the  parties,  provided  always 
that  the  nature  of  the  equipment  so  far  as  it  appears  is  such 
that  it  can  be  employed  for  warlike  purposes.    The  same 
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rule  applies  to  the  assistiiig  and  being  oonoenied  in  equip- 
ping. It  must,  in  the  opinion  of  the  jury,  be  an  eqoipment 
for  war,  but  I  think  that  their  opinion  may  be  formed  either 
from  the  nature  of  the  equipment  or  from  the  intent. 

Having  arrived  at  this  construction  of  our  statute,  I  will 
refer  shortly  to  the  cases  cited  fi^m  the  American  reports, 
for  the  purpose  for  which,  and  for  which  only,  1  think  they 
ought  to  be  noticed,  that  is,  to  see  whether  there  b  any* 
thing  in  the  opinions  of  the  learned  Judges  of  that  country, 
for  whose  opinions  I  have  the  greatest  respect,  which  were 
delivered  in  cases  to  some  extent  in  pari  materia  with  the 
present,  which  ought  to  make  me  pause  or  review  the  inter- 
pretation I  have  adopted  on  looking  at  the  words  of  our  own 
statute.  The  cases  cited  are  the  cases  on  the  point  of  what 
the  meaning  of  equipment  is,  to  which  I  have  already  re* 
ferred ;  and  besides  these  there  are  the  cases  of  Hie  United 
States  V.  Quincy  in  6th  Peters,  and  The  United  Staiet  v. 
Gooding  in  12th  Wheaton's  Supreme  Court  Reports. 

In  Quincjfe  ease  the  portion  of  the  decision  which  is 
material  in  our  case  was  this ;  that  it  was  not  necessaiy  that 
the  jury  should  find  that  the  vessel  when  she  left  the  United 
States  was  armed,  or  in  a  condition  to  commit  hostilities,  in 
order  to  find  the  defendant  guilty.  The  Court  do  not  say 
that  she  need  not  be  equipped  for  war,  but  only  that  she 
need  not  be  completely  equipped.  This  view  then  coin- 
cides with  the  view  which  I  have  taken  of  our  Act  It  may 
be  that  some  of  the  other  points  decided  in  that  case  are  not 
very  intelligibly  reported,  or  even  not  accurately  decided, 
but,  at  any  rate,  there  is  nothing  decided  but  what  is  in  sc- 
cordance  with  my  interpretation  of  our  Act  Even  if  there 
had  been,  I  think  that  the  insertion  of  the  words  **  in  order 
that"  in  the  English  Act,  words  to  which  I  attach  a  certain 
importance,  and  which  are  not  found  in  the  American  Act, 
and  the  omission  in  the  English  Act  of  any  words  corre- 
sponding with  the  10th  and  11th  sections  of  the  American 
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Act,  might  caofle  me  to  hesitate  before  acting  on  the  aatho«       1868. 
rity  of  that  case.    I  think  that  the  10th  and  11th  sections      ^^"^^ 
in  the  American  Act  tend  to  shew  that  the  3rd  section  in      Gkh>kal 
that  Act  is  less  restrictive  than  the  7th  section  of  onr  own.        Sillkv. 

The  Uniied  States  y.  Gooding  was  the  case  of  a  supposed 
slaver.  The  statutCi  on  the  construction  of  which  the  case 
tamed,  was  very  similar  to  the  Act  which  we  are  consider* 
ing.  It  was  held  in  the  case  that  it  was  ''an  act  combined 
with  an  intent,  and  not  either  separately,  which  was  punish* 
able."  It  was  decided  that  the  equipment  need  not  be  a 
complete  equipment,  but  that  a  partial  equipment  was  suf- 
ficient There  are  also  words  in  the  decision  which  would 
seem  to  shew  that  the  equipment  must  be  an  equipment  for 
the  purpose  of  a  slave  voyage,  as  a  matter  of  fact,  though  it 
might  be  only  a  partial  one.  It  is  said,  ''Whether  the 
fitting  oat  be  fully  adequate  for  the  purposes  of  a  slave 
voyage  may,  as  matter  of  presumption,  be  more  or  less  con- 
clusive, but  if  the  intent  of  the  fitment  be  to  carry  on  a 
slave  voyage,  and  the  vessel  depart  on  the  voyage,  and  her 
fitting  out  is  complete  as  far  as  the  parties  deem  it  neces- 
sary for  their  object,  then  the  statute  reaches  the  case.** 
That  seems  to  me  to  amount  to  this«  that  there  must  be  a 
fitting  out  in  point  of  fiict  fi;>r  a  slave  voyage,  but  either  the 
intent  or  the  nature  of  the  fitting  may  determine  whether 
it  was  for  that  purpose.  This  agrees  with  the  conclusion 
to  which  I  have  arrived. 

I  now  proceed  to  consider  what  questions  ought  to  have 
been  left  to  the  jury.  Disregarding  any  question  as  to  the 
proper  style  of  the  Confederate  States,  which  is  no  doubt 
sufficiently  laid  in  the  information,  the  questions,  if  my 
views  as  before  explained  be  right,  should  have  been,  1st 
Was  there  an  intent  on  the  part  of  any  one  having  a  con- 
trolling power  over  the  "Alexandra,''  that  she  should  be 
employed  in  the  service  of  the  Confederate  States  to  cruize 
or  commit  hostilities  against  the  United  States?  2nd.  If  so, 
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1868.       poflriblj  he  may  buiU  a  ship,  but  he  may  not  equip  it  in 

"^'^      order  that  it  may  be  employed  for  war.     Now  if  the  Lord 

Obmbeak      Chief  Baron  is  to  be  understood  as  saying  that  a  man  may 

SiLLBK.       make  to  order  the  same  kind  of  vessel  as  he  may  sell  when 

he  has  it  ready,  that  is  to  say,  a  vessel  equipped  and  armed, 

then  such  a  direction  in  my  opinion  would  be  erroneous; 

and  I  cannot  help  thinking  that  a  jury  would  understand 

the  Lord  Chief  Baron  to  mean  that 

Again,  the  Lord  Chief  Baron  sdd  that  he  would  not  leave 
to  the  jury  the  question  of  what  service  the  vessel  was  in- 
tended for.  This  I  think  should  have  been  put.  It  may 
be  that  the  Lord  Chief  Baron  thought,  not  that  it  did  not 
arise  or  become  material  in  any  event,  but  that  it  might  be 
assumed  in  favour  of  the  Crown  as  the  facts  were  in  evi- 
dence, for  he  proceeded  to  say  that  the  question  was  whether 
the  vessel  was  built  or  in  the  course  of  building.  If  the 
jury  thought,  as  the  Lord  Chief  Baron  seems  to  have 
thought,  that  the  ship  was  not  completely  built,  and  there- 
fore no  equipment  or  fitting  out  could  have  been  even  com- 
menced, the  question  of  intent  would  not  arise.  But  that 
was  a  question  for  the  jury ;  and  it  was  only  in  the  event 
of  their  finding  that  question  in  one  way,  that  the  question 
of  the  service  for  which  the  vessel  was  intended  became 
immaterial. 

Further,  it  is  complained  that  the  Lord  Chief  Baron  di- 
rected the  jury  that  equipping,  fitting  out,  and  furnishing 
all  meant  the  same  as  arming.  This  we  now  understand 
him  to  say  he  did  not  do,  but  only  expressed  his  opinion 
that  they  did. 

It  is  clear,  however,  that  the  learned  Lord  Chief  Baron 
did  not  direct  the  attention  of  the  jury  to  the  point  whether 
there  was  an  equipment  (completed  or  attempted)  of  a 
character  doubtful  in  itself,  but  still  capable  of  being  used 
for  war,  which  was  to  their  satisfaction  established  to  be  an 
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equipment  for  war  by  the  evidence  of  the  intent  of  the        1863. 
parties.     And  this,  I  think,  should  have  been  left.  jT^^"^^ 

I  adopt  the  proposition  stated  by  the  counsel  for  the      Gbnsral 
Crown,  that  a  summing  up  which,  fairly  considered,  has  on       Sillxx. 
the  whole  a  tendency  to  mislead  a  jury  upon  a  question  of 
law,  on  which  they  ought  to  be  guided  by  the  opinion  of 
the  Judge  and  not  to  form  their  own  opinion,  is  open  to 
the  objection  of  misdirection. 

As  was  remarked  by  the  Attorney  General  in  his  able 
ai^ament,  the  learned  Lord  Chief  ^^ron  was  obliged  to 
deal  on  the  trial  with  a  difficult  subject,  and,  as  was  said  by 
the  Attorney  General,  it  is  not  wonderful  if  in  some  things 
his  Lordship  may  have  omitted  to  have  made  observations 
which  he  would  have  made,  or  may  have  made  observations 
which  he  would  not  have  made,  had  it  been  otherwise.  Yet 
1  am  not  prepared  to  say  that  I  find  in  the  summing-up  of 
the  Lord  Chief  fiaron,  delivered  as  it  was  under  these  cir- 
cumstances of  difficulty,  any  statement  of  law  which  is  in 
my  judgment  absolutely  erroneous.  But  it  does  seem  to 
me  that  the  explanation  given  of  an  extremely  difficult  and 
obscure  act  of  parliament  was  not  so  full  or  so  clear  as  a 
jury  ought  to  have  had  in  a  case  of  so  great  importance, 
and  certainly  not  so  full  as  the  jury  will  have  if  a  new  trial 
is  granted,  now  that  the  whole  subject  has  been  so  amply 
and  so  ably  discussed.  I  think  also  that  there  are  expres- 
sions in  the  summing-up  which  a  jury  would  probably  have 
misunderstood ;  so  that,  on  the  whole,  I  think  we  ought  to 
grant  a  new  trial  on  the  ground  of  misdirection,  including, 
as  I  do  in  that  term  inadequate  direction,  and  expressions 
calculated  to  mislead  the  jury. 

Taking  this  view,  I  need  not  revert  to  the  question 
whether  the  verdict  was  against  the  evidence ;  or  whether, 
supposing  it  to  be  so,  the  present  case  ought  to  be  assimi- 
lated to  a  penal  action,  in  which  case  the  rule  is  that  anew 
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trial  is  never  granted  solefy  on  the  ground  chat  the  verdict 
is  against  the  evidence.  I  expressly  refrain  from  offering 
any  opinion  whether  the  verdict  found  by  the  jury  in  this 
case  was  or  was  not  in  my  judgment  the  right  one.  Bat  I 
say  that  it  was  an  unsatisfactory  verdict,  because  it  may 
have  proceeded  upon  a  misapprehension  of  the  law  and  of 
the  questions  to  be  decided. 

It  is  a  satisfaction  to  me  to  find  that  my  Brother  PigM 
has  arrived^  in  the  result,  at  the  same  conclusion  with 
myself,  although  his  reasons  for  doing  so  may  not  be  entirely 
the  same  as  my  own.  It  is  also  a  satisfaction  to  me  to 
know  that  although  I  differ  from  the  Lord  Chief  Baron  and 
my  Brother  Bramwell  in  the  result,  there  are  many  broad 
points  of  agreement  between  u&  I  agree  with  them  in 
thinking  that  what  this  statute  forbids  is  an  equipment  for 
war.  I  agree  with  them  in  thinking  that  the  main  object 
of  the  statute  was  to  prevent  our  ports  being  made  stations 
of  hostilities.  Our  difference  appears  to  be  this,  that  they 
think  the  equipment  must  be  intended  to  be  completed  so 
that  the  vessel  when  it  leaves  our  port  shaU  be  in  a  condi- 
tion at  once  to  commit  hostilities ;  whilst  it  seems  to  me  that 
in  the  fair  and  reasonable  meaning  of  the  words  used, 
another  case  is  included,  viz.,  where  the  equipment  not 
being  complete  to  that  extent  is  yet  capable  of  being  used 
for  war,  and  the  intent  is  clear  that  it  is  to  be  used  for  war. 
I  say  that  the  fair  and  reasonable  meaning  of  the  words 
includes  that  case,  and  that  we  should  judicially  construe 
the  Act  to  include  it 

It  may  be  said  that  the  manner  in  which  I  have  con- 
sidered this  case,  by  a  minute  scrutiny  of  the  words  of  the 
Act,  is  a  mere  lawyer's  method  of  viewing  the  matter— that 
in  a  case  of  this  kind  it  is  our  duty  to  take  a  broader  view 
— to  take  into  our  consideration  the  principles  of  inter- 
national law,  the  duties  of  nation  to  nation,  and  even  the 
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opinions  of  great  statesmen  on  those  duties.  I^  for  my 
party  have  no  ambition  to  decide  cases  in  this  Court  in  any 
other  capacity  than  that  of  a  lawyer.  In  days  long  past 
judges,  I  thinky  often  invaded  what  we  now  consider  the 
sole  province  of  the  legislature.  They  interpreted  statutes 
to  include  cases  which  they  assumed  to  think  ought  to  have 
been  included;  thus  not  merely  constituting  themselves 
l^islators,  but  generally  also  legislators  ex  post  facto.  That 
I  think  will  never  be  done  again.  As  long  as  acts  of  par- 
liament are  drawn  as  they  are  now,  the  office  of  construing 
them  will  be  no  sinecure,  though  we  have  but  to  interpret 
the  law  and  not  to  make  it  If  it  is  for  the  interest  of  the 
nation  that  the  law  should  be  other  than  we  interpret  it, — 
if  our  construction  of  this  act  of  parliament  may  endanger 
the  peace  of  the  nation, — then  I  say  that  it  may  be  the  duty 
of  Parliament  to  enact  a  new  law ;  but  it  is  not  our  duty  to 
look  elsewhere  than  at  the  present  statute  for  an  interpreta- 
tion of  it 
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PiGOTT,  B.'^The  rule  for  a  new  trial  in  this  case  has 
been  drawn  up  on  seven  different  grounds.  We  have, 
however,  to  consider  them  as  practically  reduced  to  two, 
and  accordingly  the  arguments  were  directed  to  impeach 
the  general  verdict  which  was  found  for  the  claimants  of 
the  ship,  the  *' Alexandra,"  firsts  upon  the  ground  that  the 
Lord  Chief  Baron  had  misdirected,  or  had  insufficiently 
directed  the  jury  in  point  of  law,  and,  secondly,  that  the 
verdict  was  against  the  weight  of  evidence. 

The  material  facts  disclosed  in  evidence  on  the  trial 
were,  that  the  vessel,  the  ^'Alexandra,'*  was  built  by 
Messrs.  Miller,  who  stated  that  she  was  for  Messrs.  Fraser, 
Trenholm  and  Co.,  agents  of  the  Southern  Confederacy ; 
that  she  was  launched  in  March,  and  at  the  time  of  the 
seizure,  on   the  6th  of  April,  the  defendants'  workmen 

pp  2 
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1868.       were   variously  engaged    in   fitting  her  with  stanchions 

^i^^^    fo"*  hammock  nettings;  that  her  three  masts  were  up,  and 

GxHiAAL     had  lightning  conductors  on  them ;  that  she  was  provided 

SiLLSM.      with  a  cooking  apparatus  sufficient  for  160  or  200  people ; 

that  her  build  was  apparently  for  a  gun-boat  with  low  bul- 

warksi  over  which  pivot  guns  could  play ;  and  her  hatches 

were  too  small  for  merchandise;  in  fiict,  that  she  was  not 

qualified  for  mercantile  purposes.    No  evidence  was  called 

for  the  defence.  The  contention  upon  the  trial,  as  upon  the 

argument  before  us,  was  that  upon  the  true  construction  of 

the  7th  section  of  the  statute,  the  Foreign  Enlistment  Act, 

the  evidence  disclosed  no  illegal  act  done  or  attempted  in 

reference  to  this  vessel  which  worked  its  forfeiture. 

The  Lord  Chief  Baron's  direction  to  the  jury  is  before 
us  at  full  length,  and  I  proceed  to  consider  the  objection  to 
its  sufficiency,  and  the  arguments  which  were  addressed  to 
the  Court  thereupon.   It  is  clear  that  the  construction  of 
a  statute  is  for  the  Judge,  and  there  are  no  doubt  many 
statutes  which  are  so  unambiguous  in  their  language  that  it 
is  quite  sufficient  to  read  the  words  to  the  jury  without 
explanation  or  comment     A  Judge  has  a  right  to  assume 
that  the  jury  whom  he  is  directing  are  persons  of  ordinary 
intelligence,  and  in  his  direction  to  them  to  treat  them  as 
such.     But  there  are  a  variety  of  statutes  of  quite  a  differ- 
ent character,  and  which  persons  of  intelligence  not  accus- 
tomed to  the  consideration  of  the  artificial  language  in  which 
Acts  of  Parliament  are  frequently  flramed,  require  to  have 
fully  and  carefully  explained.     In  such  cases  the  duty  lies 
upon  the  Judge  to  give  the  necessary  explanation,  and  to 
evolve  the  question  of  fact  which  the  jury  are  to  decide. 
The  statute  in  question  is,  in  my  opinion,  clearly  one  of  thitf 
class,  and  we  have  to  see  whether,  upon  the  whole,  the  jaiy 
were  sufficiently  directed  on  the  true  meaning  of  the  7th 
section  of  the  Enlistment  Act,  so  that  they  would  clearly 
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ondentand  the  issues  of  fiu;t  whi^h  they  had  to  try.     In 
order  to  determine  this  it  is  necessary  to  ascertain  the  con- 
struction which  the  7th  section  ought  to  bear,  and  I  propose      Osnbaal 
to  examine  the  arguments  which  were  addressed  to  the      Sillxk. 
Court  to  guide  us  in  our  decision. 

As  to  one  class  of  these  arguments,  I  felt  great  doubt 
whether  they  could  be  legitimately  addressed  to  us  for  the 
purpose  of  expounding  a  municipal  statute ;  and  certainly 
I  do  not  consider  myself  at  liberty  to  look  upon  them  in 
any  other  light,  except  as  matters  of  history  as  to  the  state 
of  our  law  at  the  date  of  this  statute.  I  allude  to  the 
debates  in  Parliament,  the  correspondence  of  English  and 
American  Ministers  of  State,  Mr.  Hamilton's  Rules  of 
1793,  and  the  writings  of  modem  historians. 

But  a  second  class  of  argument  was  founded  on  the  state  of 

international  obligations  as  between  neutral  and  belligerent 

nations,  and  which  it  was  argued  the  legislature,  by  the  7th 

section,  intended  to  enforce  upon  the  subjects  of  the  Crown, 

This  argument  necessarily  embraced  a  very  wide  field, 

and  no  doubt  those  obligations  are  the  foundation  of  this 

legislation,  but,  in  my  opinion,  they  are  pushed  too  far,  if 

ui^ged  as  the  necessary  limit  of  a  municipal  enactment    A 

belligerent  would  have  no  right  to  complain  of  a  neutral 

state  so  long  as  it  is  not  affected  by  hostile  acts,  or  until  aid 

be  in  some  way  actually  afforded  to  its  adversary ;  but  the 

neutral  state  as  between  itself  and  its  own  subjects  may 

find  it  expedient  so  to  legislate  that  between  the  attempt  to     • 

commit  acts  of  hostility  and  the  completion  of  them  by 

their  subjects,  an  opportunity  would  be  afforded  to  arrest 

BQch  completiqn ;  and  where  the  object  is  a  prevention  of 

mischief,  on  which  the  peace  of  the  countiy  is  supposed 

to  depend,  I  should  expect  a  priori  that  such  would  be  the 

course  adopted.   Be  this  as  it  may,  the  consideration  of  the 
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subject  can  for  the  present  purpose  be  serviceable  at  the 
utmost  where  the  language  employed  in  legislation  is  in 
itself  really  ambignous,  and  I  think  that  it  cannot  be  carried 
to  the  extent  of  creating  an  ambiguity  which  does  not  other- 
wise appear.  It  is  not  necessary  for  me  to  determine  whether 
this  branch  of  argument  is  otherwise  well  founded  by  a 
comparison  of  international  obligations  with  the  actual  pro- 
visions of  the  Act,  for  it  is  admitted  that,  to  some  extent, 
the  latter  go  beyond  them. 

A  third  head  of  argument  was  founded  by  both  sides 
on  the  language  and  provisions  of  the  American  statute. 
Doubtless  it  had  the  same  general  object,  is  framed  in  pari 
materid,  and  was  the  forerunner  of  our  statute.     In  these 
circumstances  I  see  no  objection  to  making  a  comparison  of 
the  language  of  the  two,  and  seeing  whether  by  their 
marked  agreement  or  variance  any  doubtful  meaning  of  the 
English    legislature   can   be  more    certainly  ascertained. 
And  in  the  same  way  the  authorities  of  the  American 
Courts  may  serve  to  guide,  though  not  to  govern,  our  judg- 
ments.    Now  with  reference  to  the  corresponding  section 
of  the  American  Act,  as  compared  with  the  7th  section  of 
the  English  statute,  it  is  impossible,  on  the  most  cursory 
glance,  not  to  perceive  that,   although  the  former  was 
(judging  by  the  similarity  of  language)  taken  as  the  model 
of  the  latter,  yet  that  our  legislature  has  made  very  mate- 
rial variations  from  it.     Of  these  the  very  prominent  ones 
are  the   use  in  the  English  statute  of  the  disjunctive  for 
the  conjunctive,  the  extending  of  the  prohibition  to  equip- 
ping transports  or  store  ships^  the  addition  of  the  words 
"  or  in  order,"  to  "  with  intent,"  and  the  omission  in  the 
forfeiture  clause  of  the  materials  for  building  the  ship, — 
alterations  which  can  only  have  been   made  with  some 
object  at  least. 
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As  regards  the  American  authorities^  the  case  of  7%« 
United  States  ▼•  Qumcy,  in  6th  Peters'  Reports,  is  most 
relied  on  by  the  Crown*  The  decision  must  be  admitted 
to  be  open  to  some  criticism.  There  was  in  that  case  cer- 
tainlj  evidence  of  hostile  preparations,  and  neither  of  the 
qaestions  answered  by  the  Court  is  exactly  in  point.  But 
it  does  nevertheless  appear  from  several  parts  of  the  judg- 
ment that  the  Court  would,  if  necessaiy,  have  gone  the 
length  of  holding,  as,  indeed,  they  say  in  terms, ''  that  the 
offence  consists  principally  in  the  intention  with  which  the 
preparations  were  made;"  and  again,  '^It  is  the  material 
pomt  on  which  the  l^ality  or  criminality  of  the  act  must 
torn,  and  decides  whether  the  adventure  is  of  a  commercial 
or  warlike  character.'*  From  this  and  other  passages  in 
the  judgment  I  infer  that  they  were  disposed  to  disregard 
altogether  the  nature  of  the  preparations. 

I  pass  now,  however,  to  the  head  of  alignment  addressed 
to  us  by  both  sides,  and  on  which,  in  my  opinion,  the 
judgment  of  the  Court  must  be  mainly  based,  viz.,  on  an 
examination  of  the  statute  itself,  its  object,  preamble,  and 
enacting  language;  and  I  own  that,  were  it  not  for  the 
great  difference  of  opinion  which  seems  to  exist,  I  should 
not  have  thought  it  so  difficult  to  construe  as  it  would 
thence  appear  to  be.  It  is  a  municipal  Act,  and  is  to  be 
construed  according  to  the  ordinary  import  of  the  language 
employed.  This  was  the  rule  of  construction  stated  by 
Baron  Parke  in  Lyde  v.  Barnard  (a).  The  rule  of  construc- 
tion is  also  clearly  stated  in  The  Sussex  Peerage  Case  (i),  by 
Chief  Justice  Tindal;  thus,  "  If  the  words  are  in  them- 
selves precise  and  unambiguous,  then  no  more  can  be 
necessary  than  to  expound  those  words  in  their  natural  and 
ordinary  sense ;  the  words  themselves  do  in  such  case  best 
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1863.       declare  the  intention  of  the  lawgiver."    And  I  confess  I 

^T^""^^^      approve,  as  applicable  to  this  statute  (as  to  the  character  of 

Gevkkal      which  I  agree  with  the  remarks  made  by  my  brother  Chanr 

SiLuv.       nellf  thongh  I  say  it  now  with  deference  after  the  Lord  Chief 

Baron's  observations,)  of  Lord  Coh^s  rule  in  Banhamfs 

Case(a\  where  he  says,  ''The  good  expositor  makes  every 

sentence  have  its  operation  to  suppress  all  the  mischiefs ; 

he  gives  effect  to  every  word  in  the  statute ;  he  does  not 

construe  it  so  that  anything  should  be  vain  and  superfluous 

nor  makes  exposition  against  express  words." 

Bearing  in  mind  these  rules  of  exposition,  I  find  that  the 
Foreign  Enlistment  Act  plainly  recites  the  mischief,  and 
the  cause  of  it  which  it  is  designed  to  prevent,  viz.,  ''  The 
fitting  out  and  equipping  and  arming  of  vessels  by  her 
Majesty's  subjects  without  her  Majesty's  licence,  for  warlike 
operations,  which  may  be  prejudicial  to  and  tend  to  en- 
danger the  peace  and  welfare  of  thb  kingdom."  This 
language  is  tolerably  plain,  and  1  pass  on  to  consider  the 
enacting  clause,  where  the  mode  of  prevention  is  stated. 

The  language  of  it  is  varied,  and  as  I  think  in  some 
respects  studiously  varied  from  that  of  the  preamble. 
There  is  introduced  into  it  the  additional  word  ''fiirnish;" 
the  copulative  ''and"  is  changed  into  the  disjunctive  "or,** 
to  connect  the  four  much  debated  words ;  instead  of  the 
expression  "  fitting  and  equipping  and  arming  of  vessels  for 
warlike  operations,"  which  is  the  language  of  the  preamble, 
the  expression  is  "equipping,  furnishing,  fitting  out,  or 
arming,  of  any  ship  or  vessel  with  intent  or  in  order  that 
such  ship  or  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince,  &c.,  as  a  transport  or  store  ship,  or  with 
intent  to  cruize  or  commit  hostilities,"  &c.  It  is  agreed  on 
all  hands  that  the  latter  words,  "with  intent,"  may  be  taken 

(a)  8  Rep.  117. 


573 


MICHAELMAS  TBRM,   27   VICT. 

as  omitted  here.     The  clause  is  also  directed  not  only       1868. 
against  the  principal  offences  stated  in  the  preamblcy  but     ^^^!^^^ 
also  against  any  attempt  to  commit  them^  and  also  against      Oerebal 
the  Kbowingly  aiding,  assisting,  or  being  concerned  in  them ;       Sillbm. 
offences  expressly,  of  course,  mentioned  for  the  purpose  of 
the  forfeiture.     The  enacting  clause,  therefore,  is  more  ex- 
tensive than  the  preamble,  but  I  take  it  to  be  a  clear  rule  of 
construction,  that  where  that  is  the  case  effect  must  never- 
theless be  given  to  the  lai^r  words  of  the  clause. 

It  would  be  unnecessarily  lengthening  my  judgment  if  I 
attempted  to  review  all  the  arguments  on  this  part  of  the 
case.  I  shall,  therefore,  confine  myself  to  noticing  some 
of  them,  in  the  course  of  stating  my  own  views.  And 
first,  I  do  not  think  that  the  legislature  have  used  any  apt 
words  to  prohibit  the  building  a  hull  of  a  vessel  as  contradis- 
tinguished from  equipping  it  for  sea,  and  for  other  purposes. 
It  seems  to  me  that  if  such  had  been  the  intention,  it  would 
have  been  done  plainly  by  the  use  of  the  word  *'  build " 
before  the  expressions  **  equip,**  &c.,  and  that  it  is  impossible 
for  a  Court  to  guess  that  such  might  have  been  the  mean-' 
iDg,  as  was  argued  by  the  Attoniey  General,  from  the  use 
of  so  doubtful  an  expression  as  that  of  *'  fit  out,"  rendered 
more  doubtful  for  such  a  purpose  by  its  collocation  in  the 
sentence,  not  standing  even  in  the  position  which  it  occu- 
pies in  the  American  statute,  namely,  first,  but  placed 
among  expressions  plainly  signifying  acts  done  on  a  vessel 
in  existence.  And  when  reference  is  made  to  the  forfeiture 
clause,  it  is  to  be  observed  that  neither  the  **  hull "  nor  the 
**  building  materials  "  are  enumerated  there ;  but,  as  before 
observed,  the  latter  words  which  were  to  be  found  in  the 
American  Act  appear  to  be  studiously  omitted,  and  no 
equivalent  ones  are  substituted.  The  subject  was  one  too 
prominent  to  have  escaped  the  observation  of  the  fraraers 
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of  the  statute,  and  I  am  led  therefore  to  infer  that  the 
I^islatore  had  reasons  for  not  interfering  with  the  ship- 
building trade,  as  such,  in  contradistinction  to  the  bnainess 
of  equipping  ships.  It  may  have  been  because  of  its  ex- 
tent and  importance,  or  the  legislature  may  have  hoped  to 
prevent  the  mischief  aimed  at  by  less  objectionable  means, 
or  (and  I  think  that  most  probable)  it  may  have  considered 
that  ample  time  would  be  aflPorded  between  the  completion 
of  the  hull  and  the  equipments  necessary  to  enable  it  to 
leave  the  port,  during  which  ils  destination  being  ascer- 
tained, if  illegal,  a  seizure  could  be  effected  Whether  I 
am  right  in  these  suggestions  or  not,  I  find  no  distinct  pro- 
hibition against  the  building  of  a  hull  or  vessel,  and  1  feel 
bound,  therefore,  to  say,  that  by  building  merely  no  for- 
feiture is  incurred.  But  I  am  of  opinion  that  any  act  of 
equipping,  furnishing,  or  fitting  out  done  to  the  hull  or 
vessel,  of  whatever  nature  or  character  that  act  may  be,  if 
done  with  the  prohibited  intent,  is  expressly  within  the 
plain  language  and  also  within  the  evident  spirit  of  the 
statute.  The  intent  I  take  to  mean  an  intent  of  the  prin- 
cipal (who  has  control  of  the  sHip)  having  directly  for  its 
object  the  employment  of  the  vessel  by  a  foreign  state,  and 
in  the  equipper  a  like  intent,  and  with  such  intent  a  con- 
tributory equipment  of  some  kind  necessary  to  such  employ- 
ment, and  it  is  evident  that  the  intents  need  not  be  derived 
solely  from  the  nature  of  the  equipments,  but  may  be 
proved  aliunde.  It  may  not  be  easy  to  define  in  all  cases 
the  exact  point  at  which  the  building  of  the  hull  ends  and 
the  act  of  equipping  or  fitting  out  begins,  but  that  in  each 
case  would  be  for  a  jury  to  decide. 

I  will  now  state  some  reasons  for  the  construction  st 
which  I  have  arrived.  I  feel  bound  where  the  legislature 
has  used  different  expressions  having  different  meanings, 
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and  has  coupled  them  unth  the  diqanctiTe  ''  or,**  not  to        1868. 
treat  them  as  if  they  were  coopled  with  the  copulative  "and,"     ^^^^ 
or  as  merely  redundant  expressions,  unless  I  am  compelled      OmszsAh 
by  the  context  to  do  so,  but  to  give  effect  to  each  of  them       Sium. 
so  far  as  they  will  admit  of  it,  unless  I  thereby  find  that 
manifest  injustice  or  absurdity  will  result.     I  do  not  find 
that  in  the  present  case,  and  I  therefore  do  suppose  that 
the  legislature  attached  different  meanings  to  the  several 
expressions.    I  further  think  it  impossible  to  believe  that 
the  word  "  and  "  in  the  American  statute  should  have  been 
so  pointedly  changed  to  ''or"  by  our  legislature  without 
some  object. 

It  was  argued  that  the  four  expressions  are  to  be  con- 
strued as  ejusdem  generis;  the  word  ''arm"  being  the  distinc- 
tive feature.  But,  in  my  judgment,  the  use  of  so  many  as 
four  different  words  can  hardly  have  been  meant  to  express 
precisely  the  same  thing;  and  it  is  obvious  that  the  words 
"equip,  furnish,"  and  "fit  out,"  are  used  in  the  section,  for 
some  purposes  at  least,  to  signify  something  different  firom 
the  word  "  arm."  For  instance,  as  applicable  to  a  trans- 
port or  store  ship,  they  are  so  used.  Then  these  words 
being  there  used,  as  they  must  be,  to  signify  peaceful 
equipments,  it  would  seem  a  very  forced  construction  to 
say  that  they  exclude  the  same  meaning  when  applied  to  a 
ship  intended  to  commit  hostilities,  although  that  ship 
equally  requires  peaceful  equipments  with  a  transport  or 
store  ship. 

But  it  was  urged,  and  more  particularly  by  Mr.  MelKsh, 
that  the  several  expressions  may  have  a  several  effect  given 
to  them,  only  that  their  meaning  should  be  restricted  to 
equipments  of  a  distinctive  character,  according  to  the 
nature  of  the  ship ;  and  therefore  that  a  ship  intended  for 
war  must  have  warlike  equipments. 
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1863.  I  think  that  this  construction  would  in  e£Pect  be  intro- 

ducing into  the  statute  words  that  are  not  to  be  found  there, 
General  which  is  quite  as  objectionable  as  striking  out  words  which 
SiLLEM.  are  there,  or  it  would  be  changing  the  collocation  of  the 
language  for  the  purpose  of  forcing  its  meaning ;  for  it  is 
not  said  in  the  statute  that  those  equipments  alone  are 
unlawful  which  shall  make  the  ship  fit  in  all  respects  for  its 
purpose^  whether  as  a  store  ship  or  to  commit  hostilities ; 
but  those  equipments  are  unlawful  which  are  supplied 
with  intent  that  the  ship  shall  be  employed  in  the  ser- 
vice of  a  foreign  state,  and  then  the  several  services 
in  which  it  shall  not  be  so  employed  are  enumerated, 
the  service  of  committing  hostilities  being  only  one  of 
them. 

Again  it  is  admitted  by  the  claimants'  counsel   that  a 
complete  equipment  is  not  necessary  to  the  violation  of  the 
statute,  but  that  a  partial  one  is  suflScient,  if  of  the  distinc- 
tive kind ;  and  further,  that  as  regards  a  war  ship  any  war- 
like equipment,  even  short  of  arming,  is  forbidden.     The 
consequence  would  be  that  you  may  not  put  one  gun  car- 
riage or  gun  on  board  without  a  violation  of  the  statute, 
and  yet  by  such  partial  warlike  equipment  the  ship  would 
be  no  more  in  a  position  to  commit  hostilities  than  she 
would  if  she  was  only  peacefully  equipped.     But  it  seems 
to  me  that  a  strange  result  would  be  produced  if  we  were 
to  hold  that  the  statute  intended  to  prohibit  only  warlike 
equipments  in  a  ship  of  war,  founded  on  the  words  *'  equip 
with  intent  to  commit  hostilities,"  which  was  Sir  Huffh 
Cairns*  argument ;  for  that  reasoning  would  drive  us  to  say 
that  only  such  warlike  equipments  are  forbidden  as  would 
enable   the  ship  to  commit  hostilities,  as  was  argued  in 
Quinct/^s  case.     The  consequence  would  be  that  this  vessel 
might  have  its  pivot  guns  on  board,  and  yet  no  offence 
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be  committed  against  the  statute,  because  without  the  can^       1868. 
Don  balls  and  powder  her  equipment  would  still  be  useless      ^"^^""^ 
for  actually  committing  hostilities ;  so  that  if  the  intention      Gsmbkal 
reallj  were  to  go  out  of  port  equipped  with  a  full  armament,       Sillih. 
bat  not  to  receive  her  ammunition  on  board  until  she  was 
out  of  the  English  waters,  the  7th  section  would  still  not 
be  violated. 

Again,  with  reference  to  the  necessity  of  distinctive 
equipments,  I  have  not  heard  that  there  are  any  such  appli- 
cable to  a  store  ship,  except  the  ordinary  peaceful  ones 
which  a  merchant  ship  requires.  And  if  the  argument  of 
distinctive  equipments  will  not  hold  as  to  all  the  several 
ships  pointed  out  by  the  statute,  I  do  not  think  that  I  have 
a  right  to  apply  it  arbitrarily  to  one  class,  viz.,  to  ships 
equipped  with  intent  to  commit  hostilities. 

As  regards  the  meaning  of  the  several  expressions,  and 
the  necessity  for  the  use  of  them  in  the  statute,  it  may  be 
that  the  word  **  equip"  in  its  largest  sense  would  alone  have 
sufficed ;  but  probably  an  interpretation  clause  would  have 
been  requisite,  as  it  certainly  means  different  things  when 
applied  to  different  subject  matters.  In  Falconer's  Marine 
Dictionary  it  is  defined  as  '*  a  term  frequently  applied  to 
the  business  of  fitting  a  ship  for  sea  or  arming  her  for  war,*' 
and  I  think,  therefore,  the  other  expressions  may  be  re- 
garded as  in  the  nature  of  words  of  interpretation  of  the 
possibly  ambiguous  expression  *^  equip,*'  and  meaning  the 
same  as  if  the  words  had  been  a  prohibition  of  equipment, 
including  ships'  furniture  of  all  kinds,  and  arms.  But  be- 
cause the  word  **  arm"  is  added  to  the  others  in  order  fully 
to  express  a  complete  description  of  the  equipments  peaceful 
and  warlike  of  a  war  vessel,  I  feel  it  impossible  to  say  that 
I  ought  so  to  construe  the  section  as  to  deprive  the  other 
expressions,  to  which  it  is  superadded,  of  their  ordinary 
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18^.        meaning.     I  do  not  therefore  in  the  result  find  any  reason 
r^"""^      for  this  distinctive  construction.   In  my  view  tiie  prohibited 
OmE&AL      intent  is  the  main  ingredient^  and  any  act  of  equipping 
SiLUM.       done  in  furtherance  of  that  intent^  will  constitute  the  whole 
ofience ;  for  assuming  the  same  intent  to  be  present  in  two 
persons,  I  do  not  see  the  difference  between  the  agent  who 
did  put  on  board  this  ship  the  cooking  apparatus  sufficient 
for  150  or  2Q0  men  and  fitted  the  stanchions,  and  the  man 
who  might  have  put  on  board  a  pivot  gun  to  have  played 
over  the  low  bulwarks  when  ammunition  should  be  sup- 
plied by  some  one  afterwards.     Both  would  be  acting  with 
a  common  object,  ahd  the  part  contributed  by  each  would 
equally  conduce  to  the  fulfilment  of  it. 

Before  I  could  come  to  the  conclusion  contended  for  by 
the  claimants,  in  the  absence  of  plainer  words  to  that  effect, 
I  must  believe  that  the  legislature,  when  enacting  a  for- 
feiture and  power  to  arrest  a  vessel,  meant  to  deprive  itself 
of  all  reasonable  opportunity  for  exercising  that  power,  and 
that  too  when  the  avowed  object  is  to  prevent  the  vessel 
leaving  the  English  port,  and  not  merely  to  punish  offenders 
by  indictment  afterwards.  Upon  this  restricted  construc- 
tion it  is  practically  plain  that  the  statute  would  be  set  at 
defiance  in  one  of  two  ways,  either  as  was  done  by  the 
^*  Alabama,"  whose  armaments  went  out  in  another  ship,  or 
by  completing  the  peaceful  equipments  first,  and  then  putting 
on  board  the  guns  as  the  last  act  in  port,  probably  occupy- 
ing a  few  hours  at  most,  and  giving  no  opportunity  of 
seizure  and  prevention.  In  fine,  I  see  no  more  reason  for 
saying  that  the  ship  must,  in  order  to  violate  the  statute,  be 
so  equipped  in  our  ports  with  arms  as  to  be  ready  to  commit 
hostilities  on  leaving  them,  than  for  saying  that  she  must 
be  sufficiently  manned  also,  without  which  she  would  cer- 
tainly not  be  in  such  a  condition.    I  cannot  so  restrict  the 
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Statute  by  construction  without  feeling  that  I  should  vir- 
tually repeal  it. 

Id  arriving  at  my  construction  I  do  not  feel  pressed  by 
Sir  Hugh  Cairns^  argument  of  inconsistency  in  drawing  so 
sharp  a  line  between  the  building  and  the  equipping,  for 
the  same  might  be  said  of  the  distinction  which  does  exist 
between  selling  an  armed  vessel  to  a  belligerent  and  arming 
one  with  the  requisite  intent  under  an  order  of  the  same 
purchaser ;  the  line  is  equally  sharp,  and  the  only  difference 
is  in  the  place  where  it  is  to  be  drawn.  Indeed  this  argu- 
ment is  rather  to  be  addressed  to  the  lawgiver  than  to  the 
expounder,  if  there  be  inconsistency  in  the  legislation. 
Admitting,  as  I  do,  that  there  is  inconsistency  in  the  state 
of  this  law  as  to  what  is  lawful  and  what  is  not,  I  believe 
nevertheless  that  the  lesser  amount  of  inconsistency  is  in- 
curred by  adhering  to  the  ordinary  meaning  of  the  language 
employed  as  I  have  above  construed  it. 

Upon  this  view  of  the  statute  in  my  opinion  the  proper 
direcUon  to  the  jury  would  have  been  that  they  should  first 
look  to  see  whether  the  equippers  had  had  the  intention 
which  I  have  above  mentioned,  together  also  with  the 
intent  of  the  principal  as  explained  by  my  brother  Channdl; 
and,  secondly,  whether  with  such  intent  they  had  done  any 
act  towards  equipping,  furnishing,  or  fitting  out  the  ship, 
beyond  the  mere  work  of  building  the  hull  of  the  vessel,  or 
had  attempted  or  endeavoured  so  to  do ;  and  I  agree  with 
the  definition  of  the  attempt  which  my  brethren  have  given. 
But  looking  at  the  whole  of  the  direction  of  the  Lord  Chief 
Baron  (which  I  need  not  criticise  at  length  after  ray  brother 
ChannelVs  judgment),  although  his  Lordship  does  appear  to 
have  left  the  question  of  equipping,  furnishing,  or  fitting  out 
to  the  jury  in  the  alternative,  yet  I  think  there  are  other 
passages  of  the  summing  up  which  are  inconsistent,  and 
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which  would  have  a  tendency  to  mislead  them.  I  need  not 
recapitulate  them,  as  my  brother  Channel!  has  done  so  at 
full  length,  and  I  therefore  conclude  by  saying  that  I  think 
that  the  jury  should  have  been  dbtinctly  told  that  the  intent 
as  before  defined  being  established  to  their  satisfaction^  any 
act  of  equipping  in  furtherance  of  such  intention  would  be 
unlawful  within  the  meaning  of  the  statute. 

I  am  also  further  of  opinion  that,  even  if  my  construction 
of  the  statute  be  incorrect,  and  if  it  ought  to  be  construed 
as  Mr.  Meltish  contended,  that  is,  as  prohibiting  only  equip- 
ments of  a  distinctive  character,  yet  that  upon  the  evidence 
above  stated  there  was  aufficient  upon  which  to  direct  the 
jury  that  the  claimants  had  supplied  distinctive  equipments 
within  that  meaning  of  the  Act.  The  evidence  to  which  I 
allude  is  the  proof  of  the  fitting  stanchions  for  hammock 
racks  and  the  cooking  apparatus  for  a  crew  of  150  or  200 
people  to  a  war  vessel.  I  do  not  find  that  such  direction 
was  given,  and  1  am  therefore  of  opinion  that,  upon  the 
ground  of  an  insufficient  direction,  there  ought  to  be  a  new 
trial 

On  the  other  ground,  that  the  verdict  was  against  the 
evidence,  I  agree  with  my  brother  Channell,  that  it  is  un- 
necessary for  me  to  decide  it,  as  I  think  that  the  rule 
should  be  made  absolute  on  the  ground  of  insufficient 
direction. 


The  Court  being  equally  divided  in  opinion  as  to  whether 

the  rule  ought  to  be  made  absolute,  Pigott,  B.,  withdrew  his 

judgment,  and  the  rule  was  discharged. 

Rule  discharged. 
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Feh.  (V 

1  HE  Crown  haying  appealed  to  the  Exchequer  Chamber  Bj  the  26th 
against  the  decision  of  the  Court  of  Exchequer  in  discharging  the  Queen's 
the  rule  for  a  new  trials  the  appeal  cam^  on  for  argument  in  ^efs  Act, 
the  following  Hilarj  Vacation  {a)  (Feb.  6).  f  2?, ^it^h^ 

be  lawihl  for 
the  Lord  Chief 

Sir  Hugh  Cairns  (Karslake,  Mellish  and  Kemplay  with  ^^^  ^^ 

"  ■       M      mf^  ^Q  QP  more 

him),  for  the  defendants. — The  Court  has  no  jurisdiction  to  Barons  of  the 

•*  Conrt  of  Ex- 

hear  this  appeal.  When  the  Court  of  Exchequer  dischai^ged  chequer  from 

the  rule  nisi  for  a  new  trial,  the  proceedings  in  that  Court  to  make  all 

were  at  an  end,  with  the  exception  of  the  ministerial  act  of  "^ers  as  to 

entering  up  the  judgment     Before  the  Common  Law  Pro-  ^[l^^d 

cedure  Act,  1854,  there  could  be  no  appeal ;  and  there  can  5*^?^^  ^^ 

be  none  under  that  Act,  because  it  applies  only  to  personal  the  revenue 

actions  commenced  bv  writ  of  summons.     But  on  the  4th  Court,  andas  to 

"  the  aUovrance 

of  November,  1863,  and  before  the  rule  nisi  was  granted,  of  costs,  and 

some  rules  (A)  were  promulgated  by  the  Court  of  Exchequer,  tual  execution 

which  it  is  said  give  a  right  of  appeal.     Those  rules  profess  ^^  ^"^  ^^^q. 

to  be  made  under  the  26th  section  (c)  of  the  Queen's  Re-  ^jjts'thtr^^^^ 

membrancer's  Act,  22  &  23  Vict.  c.  21,  and  to  extend,  to  as  may  seem 

'  '  'to  them 

the  revenue  side  of  the  Court  of  Exchequer,  the  provisions  necessary 

^  ^  and  proper; 

of  the  Common  Law  Procedure  Act,  1854,  with  respect  to  and  also  from 

time  to  time, 
by  any  such 
mles  or  orders,  to  extend,  apply,  or  adapt  any  of  the  proTisions  of  the  '  Common  Law 
Procedure  Act,  1852/  and  the  *  Common  Law  Procedure  Act,  1854^'  and  any  of  the  rules 
of  pleading  and  practice  on  the  plea  side  of  the  said  Court  to  the  revenue  siae  of  the  said 
Courts  as  may  seem  to  them  expedient  for  making  the  process,  practice,  and  mode  of  pleading 
on  the  revenue  side  of  the  said  Court  as  nearly  as  may  be  uniform  with  the  process,  practice, 
and  mode  of  pleading  on  the  plea  side  of  such  Court" — Heldf  in  the  Exchequer  Chamber,  that 
the  above  enactment  did  not  confer  a  power  by  rule  or  order  to  extend,  apply,  or  adapt  to 
the  revenue  side  of  the  Court  of  Exchequer  the  provisions  of  the  Common  Law  Procedure 
Act,  1864,  as  to  appeal :  Per  Cockbunit  C.  J.,  Crompton^  J.,  BlaMurfif  J.,  and  MtUoTy  J. — 
DissentientiboB  ErU^  C.  J.,  Williams,  J.,  and  WiUeSf  J. 

(a)   Before  Coehbum^  C.  J.,      and  MeUor^  J. 
Erie,  C.  J.,  WUUams,  J.,  Cramps  (b)  Ante,  p.  429. 

tan,  J.,  Wilies,  J^  Blacldfum,  J.,  (c)  Post,  p.  584,  note. 
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18C3.        appeal. — (He  then  stated  the  rules.)—  Itmaybe  observed  that 
^"^"^ — '      the  3rd  rule,  which  is  in  terms  the  same  as  the  36th  section 

Attornet 

Gkrbbal      of  the  Common  Law  Procedure  Act,  1854,  says: — The 
p. 

SiLLEH.  Court  of  Error,  the  Exchequer  Chamber,  and  the  House  of 
Lords,  shall  be  Courts  of  appeal  for  this  purpose.**  But  the 
term,  "  The  Court  of  Error,"  in  the  rule  has  no  meaning ; 
in  the  Common  Law  Procedure  Act  it  is  intelligible  and 
necessary,  because  that  Act  applies  not  only  to  the  superior 
Courts  of  law  at  Westminster,  but  to  the  Courts  of  Lancaster 
and  Durham,  and  might,  by  order  in.  council,  be  made 
applicable  to  other  inferior  Courts  of  record.  If  the  Court 
of  Exchequer  has  power  by  a  general  order  to  create  new 
Courts  of  appeal,  to  give  new  rights  to  suitors,  and  confer  on 
the  House  of  Lords  and  this  Court  the  powers  professed  to 
be  conferred  by  these  rules,  they  can  only  do  it  under  the 
authority  of  parliament.  The  22  &  23  Vict,  c  21  is  inti- 
tuled, **  An  Act  to  regulate  the  office  of  Queen's  Remem- 
brancer, and  to  amend  the  practice  and  procedure  on  the 
revenue  side  of  the  Court  of  Exchequer.**  It  recites, 
amongst  other  things,  that  'Mt  is  expedient  further  to  regulate 
the  said  office,  and  to  make  other  provisions  in  relation 
thereto,  and  to  the  procedure  on  the  revenue  side  of  the 
Court**  No  doubt  the  preamble  cannot  restrain  the  enact- 
ing clauses  if  they  contain  provisions  more  extensive  than 
the  preamble;  but  if  there  are  no  such  provisions,  the 
purpose  of  the  Act  is  declared  by  the  preamble.  Tbe*first 
eight  sections  have  no  bearing  on  the  present  question.  The 
9  th  section  extends  the  222nd  section  of  the  Common  Law 
Procedure  Act,  1852,  to  proceedings  on  the  revenue  side 
of  the  Court  of  Exchequer.  The  10th  section  enables 
the  parties  in  any  proceeding  on  the  revenue  side  of  the 
Court  of  Exchequer,  by  consent,  to  state  a  special  case  for 
the  opinion  of  the  Court  without  pleadings,  and  upon 
judgment  thereon  to  bring  error,  and  it  directs  what  the 
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Coart  of  error  shall  do  with  reference  to  that  case.  That 
section  is  virtaally  an  incorporation  of  the  46th  section  of 
the  CommoQ  Law  Procedare  Act,  18529  and  the  32nd 
section  of  the  Common  Law  Procedare  Act,  1854.  The 
1 1th  section  provides  for  the  costs  of  the  special  case.  The 
12th  section  gives  a  right  of  appeal  fix>m  the  decision  of 
the  Court  of  Exchequer  in  cases  of  appeal  to  that  Court 
onder  the  provisions  of  the  Succession  Duty  Act,  1853. 
The  13th  section  points  out  the  Courts  of  appeal.  The 
14th  section  requires  notice  of  appeal  within  four  days  after 
the  decision.  The  15th  section  provides  for  appeal  in  sum- 
mary proceedings  for  succession  or  legacy  duty.  The  16th 
and  17th  sections  are  not  material  to  the  present  question. 
Then  follow  provisions  as  to  error  in  its  strict  and  proper 
sense,  in  which  the  proceedings  were  formerly  commenced 
by  writ  of  error;  and  the  provisions  in  that  respect  of  the 
Common  Law  Procedure  Act,  1852,  have  been  adopted 
and  applied  by  parliament  to  the  revenue  side  of  the  Court 
of  Exchequer.  The  18  th  section  prescribes  the  time 
within  which  error  must  be  brought  That  section  corre- 
sponds with  the  146th  and  147  th  sections  of  the  Common 
Law  Procedure  Act,  1852.  The  19th  section  abolishes  the 
writ  of  error.  That  section  corresponds  with  the  148th 
section  of  the  Common  Law  Procedure  Act,  1852,  with  a 
special  interpolation  authorizing  the  Barons  of  the  Ex- 
chequer to  make  a  rule  as  to  giving  bail  or  security.  The 
20th  section  enables  either  party  to  tender  a  bill  of  excep- 
tions on  the  trial  of  any  issues  on  the  revenue  side  of  the 
Court  Therefore  parliament  has  adopted  every  provision  in 
the  Common  Law  Procedure  Act,  1852,  with  regard  to  error 
properly  so  called,  but  has  omitted  those  provisions  in  the 
Common  Law  Procedure  Act,  1854,  which  relate  to  appeal 
in  the  event  of  a  rule  for  a  new  trial  being  refused,  or 
discharged,  or  made  absolute.     It  is  evident,  therefore,  that 
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parliament  has  considered  it  right  that  the  provisions  as  to 
error,  properly  so  called,  should  be  extended  to  the  revenue 
side  of  the  Court  of  Exchequer,  and  has  moreover 
indicated  that  it  could  not  be  done  without  its  authority. 
The  26lh  section  (a)  is  divided  into  two  parts.  The 
first  authorizes  the  Lord  Chief  Baron  and  two  or  more 
Barons,  '^from  time  to  time  to  make  all  such  rules  and 
orders  as  to  the  process,  practice,  and  mode  of  pleading  on  the 
revenue  side  of  the  Court,  and  as  to  the  allowance  of  costs,  and 
for  the  effectual  execution  of  the  Act,  and  the  intention  and 
objects  thereof,  as  may  seem  to  them  necessary  and  proper.** 
That  is  a  power  to  make  rules  and  orders  as  to  the  process, 
practice,  and  mode  of  pleading  in  a  particular  branch  of  the 
jurisdiction  of  the  Court ;  but  assuming  that  it  extended  to 
the  whole,  what  would  be  its  meaning  ?  The  Barons  may 
regulate  in  any  way  they  think  fit  the  internal  arrangement 
of  their  Court  They  are  absolute  as  to  process,  practice, 
and  mode  of  pleading;  but  they  cannot  create  new  Courts, 
or  give  to  suitors  rights  external  to  their  Court  They 
cannot  say,  *'  we  ordain  that  the  Privy  Council,  the  Ex- 
chequer Chamber,  or  the  House  of  Lords  shall  be  Courts 
of  appeal  from  our  Court,  and  that  suitors  shaU  have  a  right 


(a)  Sect  26.— "It  shall  be  law- 
ful for  the  Lord  Chief  Baron  and 
two  or  more  Barons  of  the  Court 
of  Exchequer  from  time  to  time 
to  make  all  such  rules  and  orders 
as  to  the  process,  practice,  and 
mode  of  pleading  on  the  revenue 
side  of  the  Court,  and  as  to  the 
allowance  of  costs,  and  for  the 
effectual  execution  of  this  Act, 
and  the  intention  and  objects 
thereof,  as  maj  seem  to  them 
necessary  and  proper;  and  also 
from  time  to  time  bj  any  such 
rule  or  order  to  extend,  apply,  or 


adapt  any  of  the'proTisiona  of  the 
"Common  Law  Procedure  Act, 
1852,*  and  the  **  Common  Law 
Procedure  Act,  1854,**  and  any  of 
the  rules  of  pleading  and  practice 
on  the  plea  side  of  the  said  Court 
to  the  revenue  side^of  the  said 
Court,  as  may  seem  to  them  ex- 
pedient for  making  the  process, 
practice,  and  mode  of  pleading 
on  the  revenue  side  of  the  said 
Court  as  nearly  as  may  be  uniform 
with  the  process,  practice,|[and 
mode  of  pleading  on  the  plea  side 
of  such  Court.** 
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to  resort  to  those  tribanals ;   and  we  require  them  1  j  hear        1868. 
appeals.''    They  cannot  prescribe  what  mode  of  proccedinffs      ^^"'"^^ 
ikose  tribunals  shall  adopt,  nor  whether  they  shall  or  shall      Gk^ebal 
not  award  costs.     Their  jurisdiction  is  territorial:  within       Sillbm. 
their  own  Court  they  are  supreme ;  beyond  it,  powerless. 
When  they  have  performed  their  duty  as  Barons  of  the 
Exchequer  by  pronouncing  judgment  in  the  case  as  before 
them,  they  are  functi  officio.     Could  it  be  said  that  under 
a  power  for  the  County  Court  Judges  to  make  rules  as  to 
the  process,  practice,  and  mode  of  pleading  in  those  Courts, 
they  could  order  that  the  suitors  should  have  a  right  of 
appeal  to  the  Court  of  Queen's  Bench,  Exchequer  Chamber, 
or  the  House  of  Lords.     Then  do  the  words  **for  the 
effectual   execution   of  this    Act,   and   the  intention   and 
objects  thereof,"  make  any  difference  ?     Clearly  not.     The 
Barons  of  the  Exchequer  may  make  rules  as  to  bail  in  error, 
because  the  22  &  23  Vict.  c.  21  has  authorized  proceedings 
in  error;  but  they  cannot  make  rules  as  to  where  error 
shall   be   brought.      Then   the   second   part   of  the   26th 
section  (a)  says : — "  And  also  from  time  to  time,  by  any  such 
rule  or  order,  extend,  apply,  or  adapt  any  of  the  provisions 
of  the  Common  Law  Procedure  Act,  1852,  and  the  Common 
I^w  Procedure  Act,  1854,  and  any  of  the  rules  and  practice 
on  the  plea  side  of  the  said  Court  to  the  revenue  side  of  the 
said  Court*'    Stopping  there,  and  supposing  the  enactment 
applied,  not  merely  to  the  revenue  side,  but  to  the  whole 
jurisdiction  of  the  Court,  what  would  be  its  meaning?     It 
would  be  a  power  to  extend,  apply  and  adapt  those  parti- 
cular provisions  which,  when  extended,  applied  and  adapted, 
would  become  part  of  the  process,  practice  and  pleading  of 
the  Court  of  Exchequer,  not  of  the  Exchequer  Chamber,  or 
House  of  Lords.     All  doubt  is  removed  by  the  words  which 
follow : — **  As  may  seem  to  them  expedient  for  making  the 

(a)  Ante,  p.  584,  note. 
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process,  practice,  and  mode  of  pleading  on  the  revenue  side 
of  the  said  Court  as  nearly  as  may  be  uniform  with  the 
process,  practice,  and  mode  of  pleading  on  the  plea  side  of  the 
said  Court."  The  roles  promulgated  on  the  22nd  of  June, 
1860  (a),  afford  an  illustration  of  the  meaning  of  the  section. 
These  rules,  which  embrace  every  step  in  a  suit  on  the 
revenue  side  of  the  Exchequer,  the  writ,  information,  pleas 
trial,  verdict  and  judgment^  are  framed  with  extreme  attention 
to  the  power  and  jurisdiction  of  the  Court.  But  to  give  a 
new  right  of  appeal  to  a  suitor  against  whom  judgment  has 
been  pronounced,  and  to  deprive  the  successful  suitor  of  his 
immediate  right  to  the  fruits  of  his  judgment,  is  no  part  of 
the  process  practice,  or  mode  of  pleading  of  the  Court. 


The  Attorney  General (T/ie  Solicitor  General,  The  Queen^s 
Advocate,  Locke  and  T,  Jones  with  him),  for  the  Crown. — 
The  Court  of  Exchequer  had  power  to  make  these  rules. 
The  first  branch  of  the  26th  section  of  the  22  &  23  Vict, 
c.  21  authorizes  the  Court  to  make  rules  as  to  the  '^  process, 
practice,  and  mode  of  pleading  on  the  revenue  side  of  the 
Court."  The  second  branch  of  the  section  gives  a  new  and 
different  power,  vi2.,  **  to  extend,  apply,  or  adapt  any  of  the 
provisions  of  the  Common  Law  Procedure  Act,  185*2,  and 
the  Common  Law  Procedure  Act,  1854/  to  the  revenue 
aide  of  the  Court.  Parliament  has  authorized  the  Court, 
not  to  legislate  by  way  of  giving  jurisdiction  to  or  creating 
Courts  of  appeal,  but  to  extend,  apply,  or  adapt  any  of  the 
provisions  of  certain  acts  of  parliament  already  passed  ;  and 
the  question  is  whether  that  which  the  Court  has  done  is 
or  is  not  an  extension,  application,  or  adaptation  of  some  of 
the  provisions  of  those  Acts  to  the  revenue  side  of  the  Ex- 
chequer. The  argument  for  the  defendants  is  based  on  the 
assumption  that  procedure  in  error  is  no  part  of  the  process, 

(a)  6  H.  &  N.  L 
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practice,  or  mode  of  pleading  on  the  revenue  side  of  the 
Court;  but  it  is  evident)  from  the  language  of  the  26th 
section  of  the  22  &  23  Vict.  c.  21,  that  it  was  meant  to  be 
included.  The  expression,  '*  process,  practice,  and  mode  of 
pleading,"  is  the  formula  used  bj  parliament  to  introduce 
the  entire  enactments  of  the  Common  Law  Procedure  Act, 
1852.  That  Act  is  intituled  ''An  Act  to  amend  the  pro- 
cess, practice,  and  mode  of  pleading  in  the  superior  Courts 
of  common  law  at  Westminster.**  The  preamble  recites  that 
**  the  process,  practice,  and  mode  of  pleading  in  the  superior 
Courts  of  common  law  at  Westminster  may  be  rendered  more 
simple  and  speedy.**  Therefore  the  whole  of  the  clauses  in 
that  Act  are  declared  by  the  preamble  to  be  enacted  for  the 
purpose  of  rendering  more  simple  and  speedy  the  ''  process, 
practice,  and  mode  of  pleading  in  the  superior  Courts  of 
common  law  at  Westminster,**  an  expression  intended  to 
include  proceedings  in  error,  even  though  carried  up  to  the 
House  of  Lords,  which  undoubtedly  is  not  a  superior  Court 
of  common  law  at  Westminster.  The  148lh  section  says 
that  a  writ  of  error  shall  not  be  used,  and  that  the  proceed- 
ings in  error  shall  be  a  step  in  the  cause.  [Erie,  J. — A 
writ  of  error  was  formerly  a  new  action.]  The  149th  sec- 
tion prescribes  the  mode  in  which  proceedings  in  error  are 
to  be  commenced.  By  the  1 52nd  section,  instead  of  the 
assignment  of  and  joinder  in  error,  a  suggestion  may  be 
entered  on  the  judgment  roll  to  the  efiPect  that  error  is 
alleged  by  the  one  party  and  denied  by  the  other.  By  the 
155th  section,  upon  such  suggestion  being  entered  the 
cause  may  be  set  down  for  argument  in  the  Court  of  error, 
and  the  judgment  roll  shall  be  brought  by  the  Master  into 
the  Court  of  Exchequer  Chamber ;  or  if  the  proceedings  in 
error  be  before  the  High  Court  of  Parliament,  then  before 
the  High  Court  of  Parliament ;  aud  the  Court  of  error  may 
thereupon   review   the   pruceedings^  and  give   judgment 
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1863.  thereon,  which  shall  be  entered  on  the  original  record ;  and 
^^^"^^  such  further  proceedinirs  as  may  be  necessary  thereon  shall 
Gbkeraz.  be  awarded  bj  the  Court  in  which  the  original  judgment 
&IUJEX.  was  given.  The  156th  section  empowers  Courts  of 
error  in  certain  cases  to  quash  the  proceedings  in  error. 
The  ld7th  section  requires  Courts  of  error  to  give  such 
judgment  and  award  such  process  as  the  Court  from  which 
error  is  brought  ought  to  have  done.  Therefore  the  manner 
in  which  the  case  is  to  be  brought  into  the  Court  of  error, 
whether  the  Exchequer  Chamber  or  House  of  Lords,  the 
manner  in  which  the  Court  of  error  is  to  give  judgment, 
the  effect  of  that  judgment  and  the  power  which  the  Court 
of  error  is  to  exercise  over  the  proceedings,  are  treated  as 
part  of  the  code  of  procedure  introduced  for  the  purpose  of 
amending  the  process,  practice,  and  mode  of  pleading  in  the 
superior  Courts  of  common  law  at  Westminster. 

Again,  with  respect  to  the  22  &  23  Vict.  c.  21.  The 
19th  section  of  that  Act  is  not  a  mere  adaptation  of  the 
148th  section  of  the  Common  Law  Procedure  Act,  1852, 
but  an  independent  and  substantive  enactment.  It  makes 
no  reference  to  the  Common  Law  Procedure  Act,  1852; 
and  but  for  the  rules  of  the  Court  of  Exchequer  the  clauses 
referred  to  would  not  apply  to  a  proceeding  in  error  under 
the  19th  section.  That  section  distinctly  recognises  pro- 
ceedings in  error  on  the  revenue  side  of  the  Court  as  a  step 
in  the  cause,  and  when  the  26th  section  {a)  declares  that 
the  provisions  of  the  Common  Law  Procedure  Act  may  be 
extended  to  the  revenue  side  of  the  Court,  it  means  to  all 
proceedings  in  a  cause  depending  on  that  side  of  the  Court, 
and  a  proceeding  in  error  is  expressly  declared  by  the  19tb 
section  to  be  one.  \CockhuTU  C.  J. — The  19th  section 
does  not  apply  to  a  proceeding  by  way  of  appeal.]  But  it 
throws  light  on  the  construction  of  the  26th  section,  because, 

(a)  Anil,  p.  584. 
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in  the  analogous  case  of  error  properly  so  called,  the  1863. 
22  &  23  Vict.  c.  21  did  not  embody  all  the  provisions  of  ^-"^-^^ 
the  Common  Law  Procedure  Act,  1852,  but  left  the  Court  General 
of  Exchequer  to  apply  them  under  the  power  conferred  by  Sillbm. 
the  26th  section.  Accordingly  the  Court  of  Exchequer,  in 
pursuance  of  the  provisions  contained  in  that  section,  made 
the  rules  of  the  22nd  of  June  1860  (a).  The  97th  rule 
prescribes  the  mode  of  commencing  proceedings  in  error. 
The  98th  relates  to  stay  of  execution  and  bail.  The  99th 
prescribes  the  mode  of  pleading  in  error ;  and  the  100th 
the  mode  in  which  the  roll  is  to  be  made  up.  By  the 
lOIst  the  Court  ordered  that  the  provisions  contained 
in  the  154tb,  155th,  156th,  and  157th  sections  of  the 
Common  Law  Procedure  Act,  1852,  where  applicable,  shall 
extend  and  be  applied  in  like  cases  on  the  revenue  side  of 
the  Court.  The  103rd  rule  extends  and  applies  the  sec- 
tions 159  to  166  of  that  Act.  It  would  have  been  a  casus 
omissus  if  the  Court  of  Exchequer  had  no  power  under  the 
26th  section  to  apply  to  the  revenue  side  of  the  Court  the 
provisions  as  to  error  in  the  Common  Law  Procedure  Acts; 
and  by  the  rules  in  question  they  have  no  more  declared 
what  the  Exchequer  Chamber  or  House  of  Lords  shall  do 
in  case  of  appeal  than,  by  the  former  rules,  they  have 
declared  what  those  Courts  shall  do  in  proceedings  in  error. 
The  power  conferred  by  the  26th  section  is  to  declare  what 
provisions  of  the  Common  Law  Procedure  Acts  shall  be 
applicable  to  the  revenue  side  of  the  Court  of  Exchequer, 
and  the  Court  has  declared  that  certain  sections  of  those 
Acts  which  relate  to  proceedings  in  Courts  of  error  shall  be 
applicable.  It  is  a  fallacy  to  say  that  the  Court  of  Exche- 
quer has  taken  upon  itself  to  legislate,  it  has  merely  exer- 
cised a  power  conferred  by  parliament.  The  S5th  section 
of  the  Common  Law  Procedure  Act,  1854,  is  the  leading 

(a)  6  H.  &  N.  i. 
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one  OD  which  this  matter  arises,  and  every  condition  which 
gives  the  appellant  a  locus  standi  is  fulfilled  in  the  Court  of 
Exchequer,  so  that  that  Court  has  jurisdiction  over  the 
appeal  as  part  of  the  process  of  that  Court.  The  rational 
interpretation  of  the  26th  section  is,  that  it  enables  the  Court 
of  Exchequer,  if  it  thinks  fit,  to  apply  any  of  the  provisions 
of  the  Common  Law  Procedure  Acts,  1852  and  1854,  to 
the  revenue  side  of  the  Court  of  Exchequer.  The  aqju- 
ment  for  the  defendants  would  render  the  latter  part  of  that 
section  superfluous.  Why  is  the  power  given  if  it  cannot 
be  exercised  except  for  an  object  which  may  he  accomplished 
by  making  rules  or  orders  under  the  former  part  of  the 
section  ?  There  is  an  obvious  difference  between  the  power 
to  make  rules  and  orders  and  the  power  to  apply  certain 
provisions  of  an  act  of  parliament.  Rules  and  orders  operate 
by  the  authority  of  the  Court,  but  the  provisions  of  an 
act  of  parliament,  when  applied,  operate  by  the  autho- 
rity of  parliament.  By  the  20th  section  of  the  22  &  23 
Vict  c.  21  either  party  may  tender  a  bill  of  exceptions 
on  the  trial  of  any  issue  on  the  revenue  side  of  the 
Court;  and  the  appeal  given  by  the  35th  section  of  the 
Common  Law  Procedure  Act,  1854,  is  only  another 
mode  of  arriving  at  the  same  result.  The  legislature  in 
express  terms  gave  a  right  to  appeal  in  revenue  cases  by 
bill  of  exceptions,  but  left  it  to  the  discretion  of  the  Court 
of  Exchequer  to  determine  whether  the  alternative  mode  of 
procedure  by  way  of  appeal  could  be  conveniently  applied 
to  those  cases.  If  the  22  &  23  Vict.  c.  21  had  contained 
these  words,  '*A11  the  provisions  of  the  Common  Law 
Procedure  Act,  1854,  shall  be  applied  to  the  revenue  side 
of  the  Court  of  Exchequer  ;**  would  not  the  clauses  relating 
to  appeal  have  been  as  applicable  as  any  others?  The  only 
difference  is  that  the  legislature  has  empowered  the  Court 
from  time  to  time  by  rule  or  order  to  apply  them.    They 
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are  applied  to  proceedings  commencedi  and  causes  pending       1803. 
OD  the  revenue  side  of  the  Court  of  Exchequer,  and  the      ^^^-^ 
right  of  appeal  given  bj  the  35th  section  of  the  Common      Oembrai. 
Law  Procedure  Act,  1854,  and  the  provisions  of  the  37th9       ISillbm. 
38th  and  39th  sections  operate  upon  the  record  for  all 
purposes  while  it  is  in  the  Court  of  Exchequer ;  and  what 
afterwards  takes  place  in  the  Court  of  error  is  a  mere 
sequence.     The  record,  though  carried  up  to  the  Court  of 
error,  never  ceases  to  be  a  record  of  the  Court  of  Exche* 
quer.    This  view  is  fortiSed  by  the  concluding  words  of 
the  26tk  section  of  the  22  &  23  Vict.  c.  21,  '<  as  may  seem 
tu  them  expedient  for  making  the  process,  practice,  and 
mode  of  pleading''  (which  means  procedure)  *'  on  the  revenue 
side  of  the  Court  as  nearly  as  may  be  uniform  with  the 
process,  practice,  and  mode  of  pleading  on  the  plea  side  of 
the  Court."    The  legislature,  having  applied  the  procedure 
by  way  of  appeal  to  the  plea  side  of  the  Court  of  Exche- 
quer, empowered  the  Court,  if  it  thought  fit,  to  make  the 
procedure  on  the  revenue  side  of  the  Court  uniform  with 
that  on  the  plea  side. 

Sir  Huffh  Cairns,  in  reply. — The  creation  of  a  new  right 
of  appeal  and  a  new  Court  to  hear  it  is  not  **  process*'  of  the 
Court  from  which  the  appeal  comes.  Because  the  preamble 
of  the  Common  I^aw  Procedure  Act,  1852,  states  that  its 
object  is  '*  to  amend  the*'  process,  practice,  and  mode  of 
pleading  in  the  superior  Courts  of  common  law  at  West- 
minster, and  the  Act  contains  provisions  relating  to  error, 
and  the  mode  in  which  the  Courts  of  Exchequer  Chamber 
and  House  of  Lords  shall  thereupon  proceed,  it  is  assumed 
that  the  provisions  respecting  those  Courts  are  part  of  the 
"  process,  practice,  and  mode  of  pleading  of  the  superior 
Courts."  But  although  the  motive  for  legislating  was  to 
amend  the  process,  practice,  and  mode  of  pleading  in  the 


692 


EXCIIEQUBB    RErORTS. 


1863. 

Attornxt 
Gknebal 

V. 

SiLLSM. 


superior  Courts,  the  legislature  would  naturally  determine 
what  was  to  be  done  with  causes  commenced  in  those  Courts 
when  they  reached  the  Exchequer  Chamber  or  House  of 
Lords,   The  Common  Law  Procedure  Act,  1852,  dealt  ooly 
with  error,  properly  so  called.   It  did  not  create  any  new  right 
of  appeal,  but  amended  the  existing  law,  by  which  a  suitor, 
as  a  matter  of  right,  could,  by  writ  of  error,  bring  the  record 
before  a  Court  of  error.     That  is  wholly  inapplicable  to  the 
new  right  of  appeal  created  by  the  Common  Law  Procedure 
Act,  1854.     The  155th  section  of  the  (common  Law  Pro- 
cedure Act,  1852,  makes  a  distinction  between  proceed- 
ings in  the  Court  of  error  and  in   the  Court  below,  and 
treats  them  as  independent  Courts.     The  148th  section,  by 
which  the  proceeding  to  error  is  made  a  step  in  the  cause, 
and  which  was  extended  to  the  revenue  side  of  the  Court 
by  the   19th  section  of   the  22  &  23  Vict  c.  21,  does 
not  apply  to  proceedings  by  way  of  appeal.     With  respect 
to  proceedings  in  error,  the  19th  section  confers  a  special 
power  on  the  Court  of  Exchequer  to  make  rules  or  orders 
as  to  the  terms  and  conditions  of  bail  and  security.     Again, 
if  any  di£Sculty  should  arise  as  to  the  modus  operandi 
in  the  proceedings  in  error,  a  special  power  is  conferred  by 
the  26th  section  to  make  rules  and  orders  for  the  eiFectual 
execution  of  the  Act,  and  the  intention  and  object,  thereof. 
The  argument  deriyed  from  the  35th  section  of  the  Common 
Law  Procedure  Act,  1854,  is  not  tenable.  It  does  not  follow, 
because  certain  occurrences  in  the  Court  below  are  condi- 
tions precedent  to  a  right  of  appeal,  therefore  the  Court 
below  has  jurisdiction  over  the  appeal  as  part  of  its  process. 
The  power  given  by  the  26lh  section  is  to  apply  the  provi- 
sions of  the  Common  Law  Procedure  Acts,  not  to  informa- 
tions filed  in  the  Court  of  Exchequer,  but  to  the  revenue 
side  of  that  Court ;  and  it  cannot  attach  to  informations 
rights  and  liabilities  wholly  unconnected  with  the  process 
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and  practice  of  that  Court,  and  within  the  juriadiction  of 
other  Coarts.  It  is  said  that  parliament  meant  to  leave  it 
in  the  discretion  of  the  Court  of  Exchequer  to  determine 
whether  the  right  of  appeal  should  be  applied  to  revenue 
causes ;  but,  if  so,  any  rules  made  bj  the  Court  on  this  sub- 
ject would  be  fluctuating  and  changeable ;  for  the  power  to 
make  rules  is  to  be  exercised  from  time  to  time.  Parlia- 
ment,  after  laying  down  the  cardinal  principles,  has  left  it 
to  a  majority  of  the  Court  to  work  out  the  details.  If  it  is 
left  to  their  discretion,  when,  how  far,  and  in  what  manner 
they  will  introduce  the  provisions  of  the  Common  Law  Pro- 
cedure Act,  1854,  as  to  appeal,  they  might  apply  them  by 
degrees  and  in  part,  and  they  might  direct  that  an  appeal 
should  at  once  lie  to  the  House  of  Lords,  passing  over  the 
Exchequer  Chamber.  Again,  one  day  they  might  make  the 
rules,  and  another  day  abrogate  them,  and  say  there  shall  be 
no  appeal.  But,  assuming  that  the  power  is  to  be  exercised 
once  for  all,  can  it  be  supposed  that  parliament  would  de- 
legate its  authority  to  the  Court  and  enable  it  to  legislate 
for  itself  and  its  suitors  in  a  proceeding  of  a  more  extensive 
nature  than  a  bill  of  exceptions.  If  parliament,  after  giving 
specific  power  to  proceed  in  error  in  certain  cases,  had 
gone  on  to  say  that  such  .provisions  of  the  Common  Law 
Procedure  Acts  shall  be  applied  as  will  make  the  process, 
practice,  and  mode  of  pleading  on  the  revenue  side  of  the 
Court  uniform  with  that  on  the  plea  side,  that  would  be  an 
extension  of  those  proceedings  only  which  regulate  the 
process,  practice,  and  mode  of  pleading,  and  would  not  give 
a  right  of  appeal.  It  is  said  that  this  is  still  a  revenue  cause 
in  the  Court  of  Exchequer,  but  the  10th  section  of  the 
22  &  23  Vict.  c.  21  draws  a  marked  distinction  between 
the  two  Courts.  Moreover  the  cause  is  now  entitled 
''In  the  Exchequer  Chamber."  Any  consideration  with 
respect  to  the  record  does  not  affect  the  case.  The  order 
of  the  Court  discharging  the  rule  for  a  new  trial  is  not 
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1803.  noticed  on  the  record.  If  the  rules  and  orders  authorized 
^-~^^  to  be  made  by  the  first  part  of  the  26th  section  of  the 
GcMBKAL  22  &  23  Vict  c  21  are  confined  to  *' process,  practice*  and 
SiLLEM.  mode  of  pleading,**  the  same  construction  must  be  put  on 
the  latter  part  of  the  section,  by  which  authority  is  given  to 
extend,  apply,  or  adapt  the  provisions  of  the  Common  Law 
Procedure  Acts.  Under  a  power  to  make  rules  as  to  pro- 
cess, practice,  and  mode  of  pleading,  it  is  doubtful  whether 
the  (!!ourt  could  apply,  extend,  and  adapt  the  provisions  of 
an  act  of  parliament.  It  is  also  doubtful  whether  under 
such  a  power  they  could  have  created  and  issued  a  writ  of 
injunction  as  part  of  the  process,  practice,  and  mode  of 
pleading  of  the  Court  An  appeal  is  no  part  of  the  process, 
practice,  or  mode  of  pleading  of  the  Court  As  revenue 
causes  are  proceedings  in  rem^  and  conclusive  not  only  on 
the  parties  but  on  all  persons,  there  may  be  good  reason  for 
requiring  that  they  should  be  reviewed,  if  at  all,  by  pro- 
ceedings in  error  upon  a  formal  record,  and  not  by  way  of 
appeal 

7%e  Attorney  General  claimed  the  right  to  the  last  reply, 
by  virtue  of  his  office. 

CocKBUBN,  C.  J. — In  the  case  of  0*Cannett  v.  Regina  {a\ 
it  was  laid  down  that  it  was  not  a  necessary  incident  to  cases 
in  which  the  Crown  was  defendant  in  error,  that  the  counsel 
for  the  Crown  was  to  have  the  last  word.  It  is,  however, 
open  to  us  in  the  exercise  of  our  discretion  to  hear  you, 
but  it  must  not  be  considered  as  establishing  a  precedent 

The  Attorney  General^  in  reply. — ^There  is  a  distinction 
between  rules  made  by  the  Court  of  Exchequer  concerning 
matters  within  its  province,  and  rules  made  in  execution  of 
a  statutory  power.  In  the  former  case  the  Court  may  revoke 

(<i)  11  CI.  &F.  185.231. 
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them,  but  parliament  has  authorised  the  Court  to  apply  the 
provisions  of  certain  acts  of  parliament  to  the  revenue  side  of 
the  Court  When  that  is  done  their  function  ceases,  for  the 
provisions  operate  by  virtue  of  the  statute  which  created  the 
power.  The  words  are,  to  '*  extend,  apply  and  adapt,**  not 
recalL  The  Court  has  simply  the  power  of  saying  whether 
the  provisions  shall  be  extended  to  the  revenue  side  of  the 
Court.  The  right  of  appeal  is  merely  the  same  in  another 
form  as  that  given  by  a  bill  of  exceptions.  The  35th  sec- 
tion of  the  Common  Law  Procedure  Act,  1854,  is  strictly 
limited  to  a  motion  for  a  new  trial  on  the  ground  that  the 
Judge  has  not  ruled  according  to  law,  which  is  clearly  the 
subject  of  a  bill  of  exceptions.  The  34th  section  gives  an 
appeal  where  a  point  has  been  reserved  at  the  trial.  An 
appeal  being  a  more  convenient  and  effectual  mode  of 
procedure  than  a  bill  of  exceptions,  the  I^islature  may  well 
have  con6ded  to  the  Court  of  Exchequer  the  duty  of 
considering  whether  there  was  anything  which  rendered 
it  inapplicable  to  revenue  cases.  In  the  end  there  would 
be  a  record ;  and,  therefore,  for  the  purposes  of  proceedings 
in  rem,  an  appeal  would  ultimately  make  no  difference  and 
would  be  as  beneficial  to  the  subject  as  to  the  Crown. 

Cur.  adv.  vult. 
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The  learned  Judges  having  differed  in  opinion,  on  the 
8th  of  February,  1864,  delivered  their  judgments  seriatim. 


MelIiOB,  J. — After  a  careful  consideration  of  the  argu- 
ments which  were  urged  by  the  Attorney  General  in  this 
case,  and  with  every  desire  to  support  the  validity  of  the 
rules  made  by  the  Court  of  Exchequer  on  the  4th  of 
November  last,  under  the  provisions  of  the  22  &  23  Vict. 
c.  21,  intituled  *' An  Act  to  regulate  the  office  of  Queen's 
Remembrancer,  and  to  amend  the  .practice  and  procedure 
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ISra.  on  the  rerenae  side  of  the  Court  of  Ezcheqaer,"  I  am 
compelled  to  come  to  the  conclosion  that  the  rules  1, 2  and  3, 
under  t^e  authority  of  which  the  presefat  appeal  is  broogfaty 
are  not  warranted  by  that  statute,  and  that  the  claimants  are 
entitled  to  succeed  upon  the  objections  which  were  made  by 
Sir  Hugh  Cairns  to  our  proceeding  with  the  cause. 

In  order  to  sustain  the  right  to  appeal,  tbe  Attorney 
General  was  driven  to  contend  that  the  legislature,  in  pro- 
viding for  the  amendment  of  the  *'  practice  and  procedure" 
on  tlie  revenue  side  of  the  Court  of  Exchequer,  had  inci- 
dentally delegated  to  the  Lord  Chief  Baron  and  two  or  more 
Barons  the  power  to  determine  whether  or  not  an  appeal 
should  lie  from  a  judgment  of  their  own  Court,  in  certain 
cases,  to  the  Court  of  Exchequer  Chamber  and  the  House 
of  Lords.  The  suggestion  is  of  a  power  so  unusual,  that  it 
appears  to  me  to  require  a  clear  and  unambiguous  expression 
of  the  intention  of  the  legislature  that  such  should  be  the 
case,  in  order  to  support  it 

In  tbe  Common  Law  Procedure  Act  of  1852,  the  legis- 
lature, after  making  many  express  alterations  and  amend- 
ments in  the  process,  practice  and  mode  of  pleading  in  the 
superior  Courts  of  law,  did,  by  section  223,  confer  upon 
the  Judges,  or  any  eight  or  more  of  them,  of  whom  the 
chiefs  of  each  of  the  said  Courts  should  be  three,  power 
from  time  to  time  to  make  all  such  general  rules  and  orders 
for  the  effectual  execution  of  the  said  Act,  and  of  the 
intention  and  object  thereof,  &c.,  '^as  in  their  judgment 
might  be  necessary  and  proper;"  but  it  gave  no  larger 
power  than  was  necessary  in  order  to  enable  the  Judges 
to  make  such  rules  and  ordera  as  were  incidental  to  the 
complete  carrying  into  effect  of  the  alterations  and  amend- 
ments made  by  the  l^slature  itself.  The  Common  Law 
Procedure  Act  of  1854,  which  was  for  ^*the  further  amend- 
ment of  the  process,  practice,  and  mode  of  pleading  in,  and 
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enlaiging  the  jurisdiction  of  the  superior  Courts  of  Common 
Lawy"  was  framed  upon  similar  principles ;  and  by  section 
32  it  expressly  gave  to  litigants  the  right  to  bring  error  on  a 
special  case  in  the  same  manner  as  on  a  special  verdict ;  and 
by  section  34,  in  case  of  rules  to  enter  a  verdict,  or  for  a 
nonsuit  upon  a  point  reserved  at  the  trial,  it  gave  the  power 
to  appeal  against  the  judgment  of  the  Court  in  refusing, 
discharging,  or  making  absolute  such  a  rule.  And  by  sec- 
tion 35,  in  cases  of  misdirection,  it  conferred  a  similar  right 
of  appeal  from  the  judgment  of  the  Court  in  the  event  of 
one  judge  dissenting,  or  the  Court  in  its  discretion  granting 
permission  to  appeal ;  and  by  section  36  it  enacted  that  the 
Court  of  error,  the  Exchequer  Chamber,  and  the  House  of 
Lords  should  be  Courts  of  appeal  for  the  purposes  of  that 
Act.  By  the  97th  section  it  gave  power  to  the  Judges, 
under  the  like  conditions  as  in  the  Procedure  Act  of 
1852,  to  make  general  rules  and  orders  for  the  effectual 
ex€H:ution  of  the  Act.  I  have  referred  to  several  sections  of 
the  Common  Law  Procedure  Act  of  1854,  because  they 
contain  the  provisions  which  the  Court  of  Exchequer  has  by 
the  rules  of  the  4th  of  November  assumed  to  extend,  apply, 
and  adapt  in  order  to  provide  a  remedy  by  way  of  appeal  to 
the  particular  circumstances  of  the  present  case. 

Upon  the  passing  of  the  Common  Law  Procedure  Act  of 
1852,  the  Judges  did  make  general  rules,  regidating  the 
pleading  and  practice  of  the  superior  Courts  of  common 
law,  in  conformity  with  the  power  conferred  upon  them  by 
that  Act  In  the  Act  of  the  22  &  23  Vict.  c.  21,  now  under 
consideration,  the  legislature  appears  to  me  to  have  provided 
for  certain  cardinal  alterations  in  the  practice  and  procedure 
on  the  revenue  side  of  the  Court  of  Exchequer,  and  to  have 
given  new,  but  special  and  limited,  rights  of  appeal  to 
litigants,  and  as  was  done  in  the  Common  Law  Procedure 
Acts,  to  have  left  the  details  necessary  to  carry  them  into 

VOL.  II. — H.  dc  C.  R  R  EXCH* 
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eflPect  to  the  diflcretion  of  the  Judges  of  the  Court  of 
Exchequer.  By  section  10,  the  Act  enables  litigants,  by 
consent  and  by  order  of  a  Judge,  to  state  any  question  of 
law  in  a  special  case,  for  the  opinion  of  the  Court,  without 
pleadings;  and  upon  a  judgment  thereon,  error  may  be 
brought  as  on  a  judgment  on  a  special  verdict,  unless  the 
parties  agree  to  the  contrary ;  and  it  provides  that  the  pro- 
ceedings for  bringing  such  special  case  before  the  Court  of 
error  shall  be  the  same  as  in  the  case  of  a  special  verdict, 
except  that  the  Court  of  error  is  to  be  required  to  draw 
inferences  of  fact  which  the  Court  below  ought  to  have 
drawn. 

By  section  1 1  the  costs  of  the  proceeding  are  regulated. 
By  section  12  an  appeal  is  given  to  a  Court  of  error  from  a 
decision  of  the  Court  of  Exchequer  in  appeals  under  the 
provisions  of  the  Succession  Duty  Act,  1853 ;  and  by  section 
13  it  is  expressly  enacted  that  such  appeal  shall  lie  to  the 
Court  of  error  in  the  Exchequer  Chamber,  -and  that  the 
decision  of  the  said  Court  of  error  shall  be  subject  to  appeal 
to  the  House  of  Lords.  By  section  15  further  provision  is 
made  for  bringing  error  on  special  cases,  to  be  stated  with 
reference  to  legacy  duty;  and  by  section  16  the  powers  of 
the  1  Wm.  4,  c.  22,  and  sections  46,  47,  48,  and  49  of  the 
Common  Law  Procedure  Act,  1854,  are  expressly  incor- 
porated into  that  Act.  By  section  19  it  is  expressly 
provided  that  a  writ  of  error  shall  not  be  necessary,  and 
that  the  proceeding  to  error  shall  be  a  step  in  the  cause. 
By  section  20  power  is  expressly  given  to  either  party  to 
tender  a  bill  of  ei^eptions  on  the  trial  of  any  issue ;  and 
section  21  provides  for  the  costs  of  all  suits,  informations 
and  other  proceedings.  By  these  sections  a  power  to  state 
a  special  case,  a  power  of  appeal  in  certain  cases,  and  a 
power  to  each  party  to  tender  a  bill  of  exceptions  on  the 
trial,  are  carefully  and  specially  provided  for;  but  no 
appeal  is  given  against  the  judgment  of  the  Court  on 
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graotiogy  refusing,  making  absolote,  or  discharging  a  rule        1863. 
for  a  new  trial,  or  to  enter  a  nonsuit  or  a  verdict  upon      y-^^^-^ 
a  point  reserved  at  the  trial.  Gkneral 

There  may  be,  and  probably  are,  considerations  which  Siuxx. 
might  render  such  a  power  inexpedient  in  revenue  suits, 
and  it  can  scarcely  be  imagined  that  the  propriety  of  giving 
such  a  power  escaped  the  consideration  of  the  legislature 
when  the  special  provisions  above  referred  to  were  framed. 
The  omission  of  such  a  power  whilst  other  provisions  are 
made  for  appeal  and  writs  of  error,  leads  me  to  the  conclu- 
sion that  this  larger  power  of  appeal  was  intentionally 
omitted  from  the  Act.  The  answer  attempted  to  be  given 
to  this  view  is,  that  the  right  of  appeal  is  matter  of  practice, 
confounding^  as  it  appears  to  me,  the  distinction  between 
the  right  and  the  rules  which  regulate  the  right,  and  it 
b  contended  that  by  section  26  power  is  given  to  the 
**  Lord  Chief  Baron  and  two  or  more  Barons,'*  not  only 
to  make  rules  and  orders  as  to  the  process,  practice,  and 
mode  of  pleading  on  the  revenue  side  of  the  Court  for 
the  eflTectual  execution  of  the  Act,  but  also  ^*from  time  to 
time  by  any  such  rule  or  order  to  extend,  apply,  or  adapt 
any  of  the  provisions  of  the  Common  J^aw  Procedure  Acts 
of  1852  and  1854,  and  any  of  the  rules  of  pleading  and 
practice  on  the  plea  side  to  the  revenue  side  of  the  said 
Court,  as  may  seem  to  them  expedient  far  makiiig  tlie 
process,  practice,  and  mode  of  pleading  on  the  revenue  side 
of  the  Court  as  nearly  as  may  be  uniform  with  the  process, 
practice,  and  mode  of  pleading  on  the  plea  side  of  the 
said  Court.**  It  is  argued  that  this  clause  gives  an  absolute 
discretion  to  *<the  Lord  Chief  Baron  and  two  or  more 
Barons"  to  incorporate  with  the  Act  under  consideration 
any  provision  of  the  two  Common  Law  Procedure  Acts  of 
1852  and  1854,  whether  it  gives  new  remedies  to  the  sub- 
ject, or  enlarges  the  jurisdiction  of  the  Courts,  or  gives  a 
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new  authority  to  the  Court  of  error  in  the  Exchequer 
Chamber  and  to  the  House  of  Lords,  or  only  alters  or 
amends  the  process,  practice,  and  mode  of  pleading  in  the 
superior  Courts  of  Common  Law. 

Surely  it  is  more  reasonable  to  consider  that  a  power 
which  is  to  be  exercised  *'fr(nn  time  to  time^  is  more  appli- 
cable  to  the  extension,  application,  and  adaptation  of  such 
provisions  of  the  Common  Law  Procedure  Acts  as  refer  to 
process,  practice,  and  pleading  in  their  ordinary  sense,  and 
which  may  well  be  altered  and  amended  ''from  time  to  time,* 
than  to  provisions  which  confer  new  remedies  and  enlarged 
juriidietum.  This  is  made  more  apparent  when  it  is  con- 
sidered that  the  reference  to  the  provisions  of  the  Common 
Law  Procedure  Acts  is  immediately  followed  by  the  words 
**  and  rules  of  pleading  and  practice  on  the  plea  side  oP' 
the  said  Court  as  may  seem  to  them  expedient  for  making 
the  process,  practice,  and  mode  of  pleading  on  the  revenue 
side  of  the  said  Court  as  nearly  as  may  be  uniform  with 
the  process,  practice,  and  mode  of  pleading  on  the  plea 
side  of  the  said  Court.  I  can  readily  understand  that  the 
legislature  may  have  entrusted  **  to  the  Lord  Chief  Baron 
and  two  or  more  Barons"  power  to  make  rules  and  orders, 
and  to  apply  and  adapt  such  provisions  of  the  Common 
Law  Procedure  Acts,  and  such  rules  of  pleading  and  prac- 
tice as  affect  ''process,  practice,  and  the  mode  of  pleading," 
so  as  to  carry  into  effectual  operation  the  alterations  in  the 
practice  and  procedure  of  the  revenue  side  of  the  Court  of 
Exchequer  introduced  by  the  Act.  But  I  cannot  under- 
stand the  policy  of  intrusting  to  the  Lord  Chief  Baron, 
and  two  or  more  Barons  of  that  Court,  the  power  to  deter* 
mine  whether  or  not  the  Court  of  error  in  the  Exchequer 
Chamber  and  the  House  of  Lords  shall  have  jurisdiction 
to  entertain  an  appeal  against  a  judgment  of  the  Court  of 
Exchequer  in  granting,  or  refusing,  or  discharging  a  rule 
for  a  new  trial.     The  limited  power  to  make  lylea  and 
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orden  conferred  upon  the  Judges  by  the  Common  Law        1868. 
Procedure  Acta  required  for  its  exercise  a  quorum  of  eight,     ^^"^ 
of  which  the  three  chiefr  of  the  Courts  were  to  be  mem-      Gsmbbal 
bers;    but,  according  to  the  argument  of  the  Attorney       Sillsm. 
General,  the  present  Act  has  conferred  this  most  unusual 
and  unprecedented  authority  to  legislate  for  the  Court  of 
error  and  the  House  of  Lords  upon  a  bare  majority  of  the 
Barons  of  the  Exchequer.    I  cannot  adopt  that  view ;  and 
inasmuch  as  I  cannot  consider  the  rules  of  the  4th  of 
November    as  warranted  by  the  statute  22nd  and  23rd 
Victoria,  I  come  to  the  conclusion  that  we  hare  no  juris- 
diction to  proceed  with  the  appeal,  and  that  it  must  there- 
fore be  dismissed.    If  I  am  wrong  in  the  opinion  which 
I  have  formed,  and  the  rules  are  really  authorized  by  the 
statute,  the  House  of  Lords  will,  by  virtue  of  the  very  rules 
in  question,  have  power  to  give  the  judgment  which  we 
ought  to  have  given. 

Blackbubn,  J. — In  this  case  the  defendants,  in  a  case  on 
the  revenue  side  of  the  Court  of  Exchequer,  have  obtained 
a  verdict  at  the  trial ;  a  rule  to  set  aside  that  verdict  and 
grant  a  new  trial  on  the  grounds  of  misdirection,  has  been 
obtained  in  the  Court  of  Exchequer,  and,  after  ai^ument, 
dischaiged.  The  Attorney  General  has  come  to  this  Court, 
treating  it  as  a  Court  of  appeal  from  the  Court  of  Exchequer 
on  this  matter,  with  the  object  that  we  should  inquire  into 
the  grounds  of  the  decision,  and,  if  satisfied  that  the  Court 
of  Exchequer  ought  to  have  made  the  rule  absolute,  that  we 
should  now  do  so,  and  set  aside  the  verdict  obtained  for  the 
defendants.  Thedefendants  have  objected  to  our  jurisdiction 
to  entertain  the  cause,  contending  that  we  are  not  a  Court 
of  appeal  from  the  Exchequer  on  this  matter,  that  the  deci- 
sion of  the  Court  of  Exchequer  is  final,  and  that  they  have 
a  right,  in  point  of  law,  to  retain  their  verdict  undisturbed. 

I  am,  I  think,  as  a  Judge,  bound  to  form  my  opinion  on 
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this  as  a  matter  of  law,  and  to  deliver  judgment  according 
to  what  I  think,  without  inquiring  whether  the  result,  as 
affecting  this  particular  case,  is  satisfiu^tory  or  not ;  and  after 
considering  the  case  carefully  I  have  come  to  the  conduaion 
that  the  defendants  are  right  on  this  point,  and  that  we  have 
no  power  to  interfere  with  the  verdict. 

The  whole  question  depends  upon  the  construction  of  the 
22  &  23  Vict.  c.  21.  That  Act  does  not  itself  give  the 
power  of  appeal ;  but  it  contains  a  section,  the  26th,  which 
gives  power  to  the  **  Lord  Chief  Baron,  and  any  two  or  more 
Barons  of  the  Court  of  Exchequer,  from  time  to  time,  to 
make  all  such  rules  and  orders  as  to  the  process,  practice, 
and  mode  of  pleading  on  the  revenue  side  of  the  Court, 
and  as  to  the  allowance  of  costs,  and  for  the  effectual  execu- 
tion of  this  Act,  and  the  intention  and  objects  thereof,  as 
may  seem  to  them  necessary  and  proper ;  and  also  from 
time  to  time,  by  any  such  rule  or  order,  to  extend,  apply, 
or  adapt  any  of  the  provisions  of  the  Common  Law  Proce- 
dure Act,  1852,  and  the  (/ommon  Law  Procedure  Act, 
1854,  and  any  of  the  ryles  and  practice  on  the  plea  side  of 
the  said  Court,  to  the  revenue  side  of  the  said  Court,  as 
may  seem  to  them  expedient  for  making  the  process,  prac- 
tice, and  mode  of  pleading  on  the  revenue  side  of  the  said 
Court,  as  nearly  as  may  be,  uniform  with  the  process,  practice, 
and  mode  of  pleading  on  the  plea  side  of  such  Court** 

In  intended  pursuance  of  this  power,  roles  have  been 
made  in  last  Michaelmas  Term,  of  which  the  following 
seem  to  roe  material.  By  the  2nd  rule  an  appeal  is  allowed 
in  such  cases  as  the  present.  By  the  3rd,  the  Exchequer 
Chamber  and  the  House  of  Lords  are  constituted  Courts 
of  Appeal  for  that  purpose.  By  the  7th,  it  is  prescribed 
that  the  Court  of  appeal  shall  give  such  judgment  as  ought 
to  have  been  given  in  the  Court  below ;  and  by  the  8th, 
the  Court  of  appeal  shall  have  power  to  adjudge  payment 
of  costs,  and  to  order  restitution,  and  they  shall  have  the 
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same  powers  99  the  Coart  of  error  in  respect  of  awarding        1868. 
process  and  otherwise.  ^^ 

If  the  Chief  Baron  and  Barons  of  the  Exchequer  had  G»»m^ 
power  given  them  by  the  statute  to  make  enactments  to  the  Siuui. 
effect  just  stated,  then,  no  doubt*  the  appeal  lies,  and  we 
ought  to  hear  it.  Each  of  the  rules  I  have  above  quoted  is 
a  transcript  of  a  provision  in  the  Common  Law  Procedure 
Act  of  1854;  by  sections  35,  36,  41,  and  42  of  which  Act 
these  powers  are  given  to  the  House  of  Lords  and  the  Court 
of  Exchequer  Chamber  in  all  civil  suits  between  subject 
and  subject,  including  those  that  originate  on  the  plea  side 
of  the  Exchequer,  as  well  as  those  originating  in  the  Queen's 
Bench,  Common  Pleas,  Common  Pleas  of  Lancaster,  and 
the  other  Courts  of  record  to  which  the  Common  Law 
Procedure  Act,  1854,  applies ;  and  if  the  true  construction 
of  the  22  &  23  Vict,  c  21,  s.  26,  is  that  the  Lord  Chief 
Baron  and  two  or  more  Barons  can  apply  any  of  the  pro- 
visions of  the  Common  Law  Procedure  Act,  1854,  to  all 
suits  which  originated  on  the  revenue  side  of  the  Court  of 
Exchequer  at  all  stages,  after  the  litigation  has  passed  out 
of  the  Court  of  Exchequer,  as  well  as  whilst  still  in  the 
Court  of  Exchequer,  no  doubt  that  power  has  been  exer- 
cised. Certainly  a  power  so  extensive  as  this  is  not  one 
which  one  would  expect  to  find  given  to  the  Judges  of  any 
Court.  The  regulation  of  the  process,  practice,  and  mode 
of  pleading  in  any  Court  involves  a  great  many  questions 
of  detail,  and  therefore  may  properly  be  delegated  by  the 
legislature  to  some  one ;  and  when  it  is  delegated  at  all,  the 
power  is  naturally  confided  to  the  Judges  of  that  Court. 
But  it  seems  highly  improbable  that  the  legislature  should 
intend  to  delegate  to  any  one  a  discretionary  power  to 
determine  whether  the  Exchequer  Chamber  and  the  House 
of  Lords  should  or  should  not  have  a  new  jurisdiction 
which  they  had  not  before —to  prescribe  to  the  Exchequer 
Chamber  and  the  House  of  Lords  how  they  should  exercise 
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that  jurisdiction — ^and  to  give  to  the  Ezch^uer  Chamber 
and  the  House  of  Lords  new  powers  of  awarding  process  to 
enforce  this  jurisdiction.  Whether  these  things  should  be 
done  or  not  is  a  question  of  principle,  which  the  legislature 
ought  to  determine  for  itself.  Still  less  likely  is  it  that  they 
would  delegate  this  power  to  the  Judges  of  one  Court,  to 
be  exercised  from  time  to  time.  It  was  perfectly  competent 
for  the  legislature  to  do  so ;  but  before  construing  the  Act 
in  such  a  way  as  to  produce  this  startling  result,  we  ought 
to  see  the  intention  to  do  so  pretty  clearly  expressed.  Now 
section  26,  in  terms,  gives  power  to  the  Barons  to  apply 
the  provirions  of  the  two  Common  Law  Procedure  Acts  to 
the  process,  practice,  and  mode  of  pleading  on  the  revenue 
side  of  the  Court  of  Exchequer,  with  the  purpose  of  making 
it,  as  nearly  as  may  be,  uniform  with  the  process,  practice, 
and  mode  of  pleading  on  the  plea  side  of  the  Court  of 
Exchequer.  These  words  seem  to  me  to  shew  an  intention 
to  confine  the  power  to  the  process,  practice,  and  mode  of 
pleading  in  that  Court,  and  whilst  the  cause  is  before  that 
Court  I  do  pot  think  that  in  any  fair  and  ordinary  con- 
struction of  language  the  judgment  of  the  House  of  Lords, 
reversing  or  affirming  the  judgment  of  a  Court  below,  or 
the  award  of  process  by  the  House  for  the  purpose  of 
enforcing  their  judgment,  can  be  considered  part  of  the  pro- 
cess, or  practice,  or  mode  of  pleading  of  that  Court  below. 
I  think  that  it  would  be  a  great  strain  upon  the  words  to 
construe  them  so  as  to  include  such  matters  in  them  ;  and, 
as  I  have  already  said,  I  think  that  it  is  so  improbable  that 
the  legislature  meant  to  include  them  in  the  power  given  to 
the  Lord  Chief  Baron  and  the  Barons,  that  the  intention 
ought  to  be  clearly  shewn. 

Hitherto  I  have  only  referred  to  the  26th  section,  and 
reasoned  as  to  its  constniction  from  the  terms  of  that 
section  alone ;  but  when  we  look  at  the  whole  Act  of  the 
22  &  23  Vict.  c.  21,  and  construe  section  26  as  a  part  of 
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the  ^lole  statute,  I  think  that,  according  to  the  oidinanr 
rules  of  ooostmctioo  of  a  statute,  it  bcconies  dear  that  the 
I^;i8latiize  did  iK>t  intend  to  gire  the  power  of  appeal  in 
cases  on  the  revenue  sde  of  the  Ezdiequer. 

Before  the  Common  Jaw  Procedme  Act  of  1852,  a  writ 
of  error  might  issue  to  remore  the  record  of  a  canse  in  the 
Ezdiequer,  whether  it  was  on  the  plea  side  or  the  tevenne 
side  of  that  Court,  and  the  Court  of  error  might  examine  into 
any  errors  apparent  on  the  record,  but  nothing  ebe.  In  suits 
between  subject  and  subject,  a  further  power  had  been  given 
to  tender  a  bill  of  exceptions,  and  therebj  to  annex  to  the 
record  a  statement  of  the  direction  of  the  Judge  to  the  juiy, 
and  thereby  to  bring  any  allied  misdirection  before  the 
Court  of  error ;  but  that  power  had  not  been  given  in  suits  in 
which  the  Crown  was  a  party,  and  consequently  not  in  pro- 
ceedings on  the  revenue  side.  The  Act  of  1 852  made  many 
alterations  in  the  form  of  the  writs  of  summons  and  execu- 
tion, and  other  matters  properly  called  process,  and  also  in 
the  practice  and  also  in  the  mode  of  pleading ;  and  it  also 
contained  a  series  of  enactments,  beginning  with  section  146» 
as  to  error,  and  the  manner  in  which,  after  error  has  been 
brought^  the  proceedings  are  to  be  conducted  in  the  Court 
of  error.  The  Attorney  General  argued  that  because  the 
preamble  of  the  Act  of  1852  recited  that  it  was  expedient 
that  the  process,  practice,  and  mode  of  pleading  of  the 
superior  Courts  should  be  rendered  more  simple  and 
speedy,  therefore  the  enactments  relating  to  error  in  that 
Act  must  relate  to  process,  practice,  or  mode  of  pleading. 
I  think  Sir  Huffh  Cairns  gave  the  true  answer  when  he  said 
that  in  all  Acts  were  many  provisions  going  beyond  the 
scope  of  the  preamble,  which  merely  pointed  out  the  prin- 
cipal object  of  the  legislature.  The  Attorney  General  also 
argued  that  there  was  a  necessity  for  the  more  extensive 
construction  of  section  26,  in  order  to  carry  into  effect  the 
provisions  as  to  the  mode  of  proceeding  in  error.  I  think  this 
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1868.        18  i^ot  80.  In  the  22  &  23  Vict.  c.  22,  by  section  18  the  legisla- 

•u-^v-*-^      l^Ye  makes  an  enactment  eqaivalent  to  sections  146  and  147 
Attobnet  ^ 

Gbhe&xl      of  the  Common  Law  Procedure  Act  of  1852 ;  but  when  they 
SiLLEM.       come  to  section  148,  there  is  a  difference  made,  which  I 
think  is  very  important     By  the  Common  Law  Procedure 
Act,  1852,  section  148,  it  is  provided  that  **  a  writ  of  error 
shall  not.  be  necessary  or  used  in  any  cause,  and  the  pro- 
ceeding in  error  shall  be  a  step  in  the  cause,  and  shall  be 
taken  in  manner  hereinafter  mentioned/*    The  19th  section 
of  the  22  &  23  Vict,  is  in  the  same  precise  words  till  it 
comes  to  the  manner  in  which  error  shall  be  taken,  that  is, 
to  be  **  in  manner  and  subject  as^  (a  word  I  presume  in- 
serted by  a  clerical  error)  *<  to  such  terms  and  conditions  as 
to  giving  bail  or  security  as  may  be  directed  by  any  rule  or 
order  made  by  the  Barons  under  this  or  any  other  Act,''&c. 
It  seems  to  me  that  the  express  power  here  given  to  the 
Barons  to  regulate  by  rule  the  manner  in  which  error  shall 
be  taken,  not  only  puts  an  end  to  the  last  mentioned  argu- 
ment of  the  Attorney  General,  but  also  affords  a  strong 
argument  that  the  legislature  did  not  suppose  that  the 
power  to  do  so  was  included  in  the  power  given  by  sec- 
tion 26.     Again,  the  Common  Law  Procedure  Act  of  1854, 
by  section  32,  allowed  error  to  be  brought  upon  a  special 
case.     The  legislature,  in  the  22  &  23  Vict  c.  21,  sect  10, 
enacts  the  same  thing  in  so  many  words ;  and  in  section  20 
the  power  to  tender  a  bill  of  exceptions  is  expressly  given. 
We  find  the  legislature  providing  by  express  enactment 
for  error  on  a  special  case,  for  making  error  a  step  in  the 
cause,  and  for  a  bill  of  exceptions.     The  power  of  appeal 
was  created  by  the  Act  of  1854,  section  35,  and  those  follow- 
ing it ;  it  is  a  different  kind  of  proceeding  from  error,  and  it 
is  nowhere  expressly  mentioned  in  the  22  &  23  Vict.  c.  21. 
There  were  four  matters,  and,  so  far  as  I  know,  only 
four,  in  which  the  mode  of  questioning  in  a  Court  of  error 
the  decision  of  the  Exchequer  on  a  matter  arising  on  the 
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plea  side,  differed  from  the  mode  of  questioning  its  decinon  1863. 
on  a  matter  arising  on  the  revenae  side.  When  the  l^isla-  x'""^^^ 
tuie  expressly  enacts  that  three  of  those  shall  apply  to  the  Oevseai. 
revenae  side,  it  seems  to  me  to  afford  a  strong  argument  Sillbm. 
that  the  legislature  did  not  intend  the  fourth,  namely,  the 
power  of  appeal,  to  apply  to  them.  Expreuio  unius  est  ex- 
cbtsio  alieritu.  Surely  the  spirit  of  that  maxim  applies  here. 
It  was  said  by  the  Attorney  General,  when  pressed  by  this 
aigament,  that  it  might  be  that  the  legislature  thought  it 
quite  certain  that  error  on  a  special  case  was  expedient,  and 
therefore  enacted  expressly  that  it  should  be,  but  that  they 
were  not  sure  whether  the  power  of  appeal  would  be  expe« 
dient,  and  so  delegated  to  the  Lord  Chief  Baron  and  the 
Barons  the  power  to  determine  that  for  them.  Such  humility 
on  the  part  of  the  legislature  as  this,  amounting  to  an  admis- 
sion of  their  incompetency  to  determine  a  point,  not  of  detail 
bat  of  principle,  is  conceivable ;  but  I  cannot  think  it  so 
probable  as  to  justify  me  in  straining  the  words  of  section  26 
oat  of  their  ordinary  sense,  for  the  purpose  of  making  them 
express  such  humility.  It  seems  to  me  that  a  far  more 
natural  solution  is  afforded  by  what  my  brother  Bramwell 
stated  in  the  Court  below  {a\  that  **  the  officers  of  the 
revenue  thought  that  the  power  of  appeal  was  inexpedient." 
It  has  been  assumed  rather  hastily,  both  in  the  Court 
of  Exchequer  and  in  this  Court,  that  this  was  an  un- 
reasonable thought,  and  that  when  it  was  determined  that 
a  bill  of  exceptions  might  be  tendered,  it  ought  to  have 
followed,  as  of  course,  that  an  appeal  should  be  given.  But 
it  is  to  be  recollected  that  revenue  cases  are  confined  to  the 
Court  of  Exchequer,  and  that  consequently  the  members 
of  that  Court  acquire  an  experience  not  possessed  by  the 

(a)  On  the  motion  of  the  At-  Procedure  Acts,  1852,  1854,  and 
tomey  General,  on  the  4th  Nov.  the  rules  of  pleading  and  practice 
1863,  to  apply  the  Common  Law     to  the  revenue  Bide  of  the  Court. 
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Judges  of  the  other  Courts ;  but  the  trials  at  nisi  prias  on 
circuit  are  now  before  any  Judges.  It  might,  therefore,  be 
reasonably  expected  that  the  comparatively  inexperienced 
judge  would  readily  reserve  points  for  the  more  competent 
tribunal ;  and  it  might  be  thought,  that  if  an  appeal  were 
given  wherever  a  point  was  reserved,  there  would  be  delay 
and  vexatious  litigation,  to  the  detriment  of  the  revenue. 
Consistently  with  this,  it  might  be  thought  that  a  bill  of 
exceptions  would  seldom  be  tendered,  except  on  some  point 
on  which  the  opinion  of  the  Court  of  Exchequer  was  already 
known,  and  which  was  of  importance.  I  do  not  say  that 
these  suggestions  are  good,  but  only  that  they  are  plausible 
enough  to  make  it  &r  from  improbable  that  the  officers  of 
the  revenue  had  influence  enough  to  cause  the  bill  to  be 
prepared  with  the  deliberate  intention  not  to  give  the  power 
of  appeal.  However  this  may  be,  I  think,  for  the  reasons  I 
have  given,  that  the  true  legal  construction  of  the  Act  is, 
not  to  give  that  power. 

Entertaining  this  view  of  the  law,  1  am  bound  (with  what- 
ever regret  as  to  this  particular  case)  to  say,  that  I  think 
that  this  Court  ought  not  to  hear  the  appeal.  I  think, 
however,  that  we  ought  not  to  do  anything  which  can  in 
the  least  impede  the  taking  of  this  appeal  to  the  House  of 
Lords.  I  think  our  judgment  should  be  that  the  appeal  be 
dismissed.  If  the  Attorney  General  is  right  in  saying  that 
we  are  bound  to  give  the  judgment  which  the  Court  of 
Exchequer  ought  to  have  given,  the  judgment  I  propose 
would  be  erroneous,  and  on  appeal  the  House  of  Lords 
would  set  it  right,  (as  on  that  supposition,  the  House  would 
be  bound  to  do,)  and  pronounce  the  judgment  which  this 
Court  ought  to  have  pronounced. 


WiLLKs,  J. — I  am  of  opinion  that  an  appeal  well  lies  in 
this  case,  and  that  the  present  appeal  ought  not  to  be 
dismissed.     Of  course,  for  the  purpose  of  founding  any 
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pnxreeding  by  way  of  appeal  against  the  jadgment  of  one        1863. 
of  the  superior  Courts  of  law  at  Westminster,  it  is  neces-      ^-^>r--^ 

^  ^  ^   ^  Avtonvnx 

sary  to  produce  statutory  authority ;  and  I  am  of  opinion  Gsnebal 
that  there  is  statutory  authority  for  this  appeal  in  the  Sillbm. 
26th  section  of  the  22  &  23  Vict.  c.  21,  and  for  the 
action  which  the  Barons  of  the  Court  of  Exchequer  have 
taken  upon  that  section  by  making  the  rule  extending 
the  power  of  appeal  granted  between  subject  and  subject 
io  the  Common  Law  Procedure  Act  of  1854,  to  cases  on 
the  revenue  side  of  the  Court  of  Exchequer  as  between  the 
Crown  aud  the  subject  Of  course  this  question  depends 
altogether  upon  the  construction  of  that  26th  section ;  and 
many  objections  have  been  taken  to  applying  it  to  the  sup- 
port of  the  rule  made  in  the  Court  of  Exchequer  in  the 
present  case. 

With  respect  to  the  objection  that  that  rule,  so  construed, 
would  be  a  delegation  of  legislative  authority,  I  think  that 
must  fail  in  the  mind  of  any  one  who  considers  the  numerous 
iostances  of  a  similar  delegation  within  the  experience  of 
us  alL  The  course  of  pleading,  for  instance,  in  the  Courts 
which  I  may  call  Courts  of  first  instance,  was  always  con- 
sidered to  be  as  much  a  part  of  the  law  of  the  land  as  any 
substantive  rule  for  determining  a  right  of  property  or  any 
other  right ;  and  it  was  always  held  that  such  a  law  could 
not  be  changed  without  the  authority  of  Parliament,  and 
yet  the  noble  and  learned  framer  of  the  Act  known  as 
Parke's  Act,  the  3  &  4  Wm.  4,  c.  42,  conferred  upon  the 
Judges  the  power  in  effect  of  l^islating  with  respect  to 
such  a  portion  of  the  law  of  the  land.  It  is  true  that  the 
power  given  in  that  Act  was  subject  to  the  rules  being  laid 
for  a  certain  period  before  Parliament.  But  inasmuch  as 
Parliament,  without  the  Crown,  could  not  make  a  law, — 
inasmuch  as  Parliament  constitutionally  could  not  give  its 
assent  to  an  Act  of  Parliament  simply  by  having  the  paper 
upon  which  the  Bill  was  written  or  printed  laid  before  it 
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Gktbaal      ment  were  present,  in  effect  the  power  of  legislating  was 
SiLUDf.       given  to  the  Judges  with  respect  to  such  portion  of  the  law. 
I  conceive  that  the  right  of  appeal  is  no  more  important  a 
part  of  the  law  (and,  indeed,  it  is  less  important  because 
it  is  resorted  to  in  rare  cases),  than  the  form  of  proceedings 
which  take  place  every  day  in  the  superior  Courts,  and  by 
means  of  which  the  rights  of  subjects  are  ascertained  and 
enforced.     Now  after  referring  to  such  an  instance  as  that, 
one  id  almost  ashamed  to  refer  to  the  numerous  cases  in 
which  towns  and  other  local  communities  are  allowed  to 
determine  by  the  voice  of  a  majority  whether  certain  acts 
of  parliament  for  local  government  shall  or  shall  not  have 
power  within  the  limits  in  which  the  inhabitants  reside,  and 
to  make  amends  for  referring  to  such  an  instance,  I  shall 
content  myself,  for  a  proof  that  the  delegation  of  legislative 
power  is  no  objection,  with  referring  to  the  228th  section  of 
the  Common  Law  Procedure  Act  of  1852,  by  which  her 
Majesty  in  Council  was  authorized  to  direct  that  all  or  any 
part  of  that  act  of  parliament,  making  very  great  changes 
indeed  in  the  law,  should  apply  to  all  or  any  Court  or  Courts 
of  record  in  England  or  Wales,  and   that  without   any 
authority  of  the  House  of  Lords  or  the  House  of  Commons. 
So  much  with  respect  to  the  delegation  of  legislati?e 
power.  I  shall  now  turn  to  the  section  itself,  and  endeavour 
to  ascertain  whether  that  section  does  delegate  to  the  Barons 
of  the  Exchequer  the  power  of  making  such  a  rule  as  they 
have  made  in  the  present  case.     I  am  of  opinion  that  it 
does.     Assuming  that  there  is  nothing  in  the  objection  that 
parliament  cannot  delegate  its  authority  to  this  extent  (in 
which  I  think  it  is  proved  that  there  is  nothing,  having  in 
view  the  instances  of  the  exertion  of  such  a  power  to  which 
I  have  referred),  is  there  a  delegation  of  such  a  power  as  has 
been  exercised  in  the  present  case?    At  this  stage  of  the 
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argam^Dt  I  am  entitled  to  assume,  as  was  put  by  the 
Attorney  General  in  his  aigument,  that  instead  of  dele- 
gating the  power  to  the  Court  of  Exchequer,  and  the 
Court  of  Exchequer  exercising  such  power,  the  legislature 
had  made  this  enactment  themselves ;  and  then  all  I  have 
further  to  do  is-  to  see  whether  the  26th  section  is  laige 
enough  to  cover  the  extent  of  the  rule  made  by  the  Court 
of  Exchequer  in  terms,  assuming  such  a  rule  to  have  been 
made  in  the  form  of  an  enactment  by  the  legislature  itself. 
Now,  for  the  purpose  of  testing  that,  I  must  strike  out  the 
word  ^any,"  ''any  of  the  provisions  of  the  Common  Law 
Procedure  Act,  1852,  and  the  Common  Law  Procedure  Act, 
1854,"  and  I  must  read  ''such  of  the  provisions  of  the 
Common  Law  Procedure  Act,  1852,"  and  so  on,  and  I 
must  strike  out  "as  may  seem  to  them  expedient;" — 
because  I  am  now  assuming  that  it  appears  to  the  legis- 
lature to  be  proper — as  are  proper  for  making  the  process, 
practice,  and  mode  of  pleading  on  the  revenue  side 
of  the  Court  of  Exchequer  the  same  as  that  on  the  plea 
side.  Then,  if  the  enactment  be  "  to  extend,  apply,  and 
adapt  such  of  the  provisions  of  the  Common  Law  Procedure 
Act  of  1854,"  which  is  the  Act  with  which  we  are  dealing, 
as  are  proper  for  making  the  process,  practice,  and  mode  of 
pleading  on  the  revenue  side  of  the  said  Court  as  nearly  as 
may  be  uniform  with  the  practice,  process,  and  mode  of 
pleading  on  the  plea  side  of  such  Court, — to  deal  with 
such  an  enactment,  all  you  have  to  do  is  to  ascertain 
whether  the  process,  practice,  and  mode  of  pleading  on  the 
revenue  side  of  the  Court  do  include  proceedings  by  way 
of  appeal  on  that  side  of  that  Court.  I  own  that  upon  the 
best  consideration  which  I  can  give  to  the  matter  I  am  of 
opinion  that  they  do,  not  only  from  one's  experience  with 
respect  to  the  practice  of  the  Court,  which  has  always  been 
considered  to  include  error  and  now  appeal,  but  also  upon 
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the  terms  and  out  of  the  enactments  of  this  Act  itself. 
First  of  all  with  regard  to  the  experience  of  as  all  with 
respect  to  practice^for  of  course  the  mode  of  pleading  is  out 
of  the  question ;  and  I  pass  over  process,  becfluse  it  has  a 
technical  meaning,  such  as  has  been  put  upon  it  in  Comyn^s 
Digest,  title  **  Process.**  It  relates  to  writs,  either  original 
or  judicial  writs  of  mesne  process,  or  writs  of  execution ; 
and  I,  therefore,  do  not  place  any  reliance  upon  the  use  of 
the  word  "process;"  but  coming  to  "praciice," — ** practice*' 
is  not  a  term  of  art.  ''  Practice*'  is  a  word  applying  to  all 
the  proceedings  by  which  a  cause  is  brought  to  judgment 
and  execution ;  and  it  is  impossible  to  dispose  of  the  subject 
of  the  practice  of  the  Court  without  disposing  of  all  the  steps 
which  may  be  taken  before  the  judgment  of  the  Court 
is  carried  into  execution.  And  accordingly,  looking  at 
the  question  as  a  popular  or  as  a  professional  one,  if  I 
take  up  any  of  the  recognised  books  of  practice  of  these 
Courts,  I  find  that  one  of  the  heads  in  such  a  work  will  be 
the  head  of  **  error."  Error  will  be  considered,  and  now, 
since  the  recent  alterations,  appeal  will  be  considered; 
otherwise  such  a  word  would  be,  as  it  were,  maimed  of  an 
arm  or  a  leg.  A  member  of  the  practice  of  the  Court  is 
the  proceeding  by  which  the  judgment  of  the  Court  may  be 
stayed,  and  the  execution  of  the  Court  put  off  until  it  is 
determined  whether  the  judgment  pronounced  by  the  Court 
is  right  or  not.  The  understanding  to  be  gathered  from 
works  with  respect  to  practice  is  this,  that  a  proceeding  by 
way  of  error  or  appeal  is  part  of  the  practice  on  the  side  of 
the  Court  in  which  the  process  originates.  I  think  it  neces- 
sarily must  be  so  now,  because  we  are  all  aware  that  as  a  rule 
no  Court  poasesses  any  jurisdiction  over  the  subjects  of  the 
Queen  without  the  writ  of  the  Queen.  Neither  this  Court 
nor  the  Court  of  Exchequer  has  any  power  to  proceed, 
unless  upon  the  express  authority  of  an  act  of  parliament. 
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without  the  process  of  the  Qaeen;  and  accordingly  the        1868. 
jurisdiction  of  Courts  of  error,  before  which  appeals  were      ^-^v-**^ 
formerly  brought  ezcUisivelyy  was  initiated  by  the  Queen's      Gsnbbal 
writ  of  error  out  of  Chancery.    That  is  abolished,  and  the       Sillxk. 
only  process  under  which  the  Court  acts  now,  from  the 
banning  to  the  end  of  any  proceeding,  is  a  process 
which  is  sued  out  in  the  Court  of  first  instance,  the  exe- 
cution or  the  stay  of  execution  of  which  process  is  the 
object,  of  course,  of  every  proceeding  in  error  in  any  cause. 
In  modem  times,  an  appeal  has  been  substituted,  as  being 
found  more  convenient  than  a  writ  of  error.    The  appeal 
takes  the  place  of  the  writ  of  error,  and  indeed,  more 
peculiarly,  << appeal**  is  a  proceeding  in  the  Court  below, 
upon  whichever  side  the  process  is  commenced     There 
is  no  record  in  the  Court  of  appeal;   the  appeal  is  a 
mere    information    without    any  formal    process   to   the 
Court  which  is  substituted  for  the  first  Court,  of  what 
has  taken  place  there,  with  a  view  to  have  a  decision 
without  being  hampered  by  the  technical  forms  which 
afiect  the  proceeding  in  error.     So  much  with  respect  to 
the  meaning  of  the  word  **  practice,**  as  understood  in  the 
profession. 

With  respect  to  the  Act  itself,  I  apprehend  that,  as  was 
suggested  on  Saturday  by  my  brother  WUUams,  this  26th 
section  is  firamed  with  express  reference  to  the  amendments 
in  the  law  introduced  by  the  Common  Law  Procedure 
Acts.  As  already  pointed  out,  the  first  Common  Law 
Procedure  Act  was  founded  upon  the  report  of  a  commission 
to  improve  the  process,  practice  and  mode  of  proceeding  in 
the  Courts  of  common  law  at  Westminster.  The  recital  of 
the  Act  is  that  such  was  its  object,  and  its  only  object;  and 
that  Act  includes  proceedings  in  error.  The  second  and 
third  Common  Law  Procedure  Acts  followed.  The  second 
Act  is  headed,  **  An  Act  for  the  further  amendment  of  the 
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process^  practice  and  mode  of  pleading  in,  and  enlarging  the 
jurisdiction/'    I  need  hardly  observe  that  that  latter  clause 
applied  only  to  the  attempt  which  was  made,  and  made  to 
a  great  extent  unsucce8s(ully»  by  the  framers  of  those  two 
statutes,  to  extend  to  the  common  law  Courts  an  equitable 
jurisdiction,  and  that  it  had  nothing  whatever  to  do  with 
tbe  proceedings  in  error  or  appeal.    In  truth,  appeal  was 
not  an  extension  of  jurisdiction,  but  only  the  substitution  of  a 
more  convenient  mode  of  obtaining  the  opinion  of  a  superior 
Court.    And  unless  the  legislature  is  to  be  considered  as 
having  stultified  itself  in  the  first  Common  Law  Procedure 
Act,  by  reciting  an  improvement  in  the  practice  of  the 
Courts,  and  then  proceeding  to  make  various  enactments 
with  respect  <»  to  error,  not  only  afiecting  the  Courts  of  first 
instance,  but  affecting  the  Courts  of  error  also,  and  touching 
even  the  powers  and  jurisdiction  of  the  House  of  Lords,  I 
am  at  a  loss  to  see  why  **  practice''  in  the  26tb  section  should 
not  be  construed  to  extend  to  the  mode  of  taking  the  opinion 
of  the  Court  of  error  on  appeal  before  the  execution  issues 
from  the  Court  in  which  the  proceedings  commenced.   And 
I  apprehend  that  that  is  quite  as  much  a  part  of  the  practice 
of  the  Court  of  first  instance  as  is,  in  the  case  of  these 
revenue  proceedings,  the  trial  of  the  issues  arising  on  a 
record  out  of  the  Court  of  Exchequer  in  the  Court  of  nbi 
prius  at  the  assizes,  which  we  all  know  is  a  Court  whose 
jurisdiction  is  created  in  as  diflferent  a  manner,  and  is  in 
itself  in  every  way  as  distinct  from  the  Court  at  Westminster 
as  is  the  Court  of  Exchequer  Chamber,  or  the  Court  of 
appeal. 

It  is  said,  however,  that  this  construction  is  excluded  by 
certain  clauses  of  tbe  Act ;  and  it  is  said  that  it  is  excluded  by 
the  fact  of  the  legislature  having  given  in  certain  cases  a  right 
of  error  and  appeal,  and  having  omitted  the  case  in  question, 
and  by  the  supposed  absurdity  of  the  legislature  intending 
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to  give  a  right  of  appeal  io  a  case  which  it  has  not  expressly       1868. 
meationed.     I  apprehend,  with  the  greatest  deference  to      ^'"''^'"'*^ 
those  who  are  of  that  opinion  (and  nobody  has  better  learned      Gbhshal 
how  necessary  and  how  just  that  deference  is  than  myself),      Sillem. 
that  that  argument  may  be  retorted  with  double  force  upon 
those  who  assert  that  the  right  of  appeal  in  this  particular  case 
is  excluded  by  a  right  of  appeal  being  given  in  the  cases 
mentioned  in  the  Act,    Because  not  only  will  this  be  found 
to  be  a  case  of  appeal,  gusdem  generis^  but  it  will  be  found 
that  the  cases  in  which  appeal  is  granted  by  the  legislature, 
first  of  all,  are  cases  in  which  the  special  interference  of  the 
legislature  was  necessary ;  because  under  the  26th  section 
such  a  power  could  not  have  been  given ;  and,  secondly, 
that  at  least  one  of  those  cases  of  appeal  is  a  peculiar  one, 
and  belonging  to  the  revenue  jurisdiction  only.     Now  I 
may  at  once  refer,  in  support  of  that  suggestion,  to  the  15th 
section.     That  section  gives  an  appeal  in  a  case  in  which 
an  appeal  was  never  known  before ; — not  even  known  in 
those  Courts  to  which  the  Act  of  1854  in  terms  applied, 
because  it  gave  an  appeal  upon  a  rule.    It  is  unnecessary 
that  I  should  say  more  than  that,  or  go  into  any  discus- 
sion of  the  form  of  proceeding  under  which  the  Court  of 
Exchequer  has  revenue  jurisdiction  upon  a  rule.    It  is  a 
summary  process  without  a  writ,  and  it  is  enough  to  say 
that  it  is  a  case  in  which  no  appeal  had  ever  previously 
been  allowed;  and  therefore  an  appeal  was  granted,  and 
granted  distinctly  in  a  case  which  goes  far  beyond  any  that 
was  contemplated  in  the  Act  of  1854.     I  rather  collect 
from  that  that  the  legislature  thonght  that  appeal  was  a 
remedy  which  should  be  extended  and  enlaiiged.    With 
regard  to  the  other  cases  in  which  an  appeal  might  lie  under 
the  Common  Law  Procedure  Act,  the  first  of  them  is  to  be 
found  provided  for  in  the  22  &  23  Vict.  c.  21,  s.  10,  where 
I  observe  that  the  Attorney  General  is  included  under  the 
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general  expresBion  of  ^  the  parties.''  That  gives  an  appeal 
upon  a  special  case  agreed  to  between  the  parties  including 
the  Attorney  General,  on  behalf  of  the  Crown*  In  such 
a  case  no  intervention  of  the  Conrt  was  necessary.  The 
Crown  is  sufficiendy  protected  by  the  Attorney  Greneral 
having  the  power  of  preventing  such  an  appeal  by  refusing 
to  give  his  consent  to  the  special  case  upon  which  it  might 
be  brought.  The  17  th  section  is  a  very  remarkable  one, 
as  it  appears  to  me,  because  before  that  statute,  up  to  the 
Act  of  the  2  &  3  of  the  Queen,  c  22,  no  cause  out  of  the 
Exchequer  could  have  been  tried  at  nisi  prius  without  a 
commission.  That  Act  abolished  a  commission  in  all  cases 
between  subject  and  subject  This  Act,  by  the  17th  secdon, 
reduces  the  Crown  to  the  same  condition  as  the  subject  in 
that  respect ;  and  it  allows  the  justices  of  assize  a  disUnct 
Court  from  the  Court  of  Exchequer  to  tiy  revenue  cases 
without  any  commission.  The  19th  section  is  one  which 
requires  a  remark.  It  is  the  section  abolishing  a  writ  of 
error;  and  then  it  goes  on  to  enact  that  *^  the  proceeding  in 
error  shall  be  a  step  in  the  cause,  and  shall  be  taken  in 
manner  and  subject  as  to  such  terms  and  conditions  as  to 
giving  bail  or  security  as  may  be  directed  by  any  rule  or 
order  made  by  the  Barons."  Why?  Because  the  provisions 
of  the  Common  Law  Procedure  Act,  following  the  statutes 
of  Jac.  1  and  Car.  2,  were  not  applicable  to  the  case  of  the 
Attorney  General;  because  it  was  thought,  no  doubt,  an 
absurdity  that  the  Attorney  General  should  enter  into  a 
recognizance,  or  that  any  security  should  be  given  by  him ; 
and  accordingly  it  was  necessary  that  there  should  be  rules 
by  which  the  law  applicable  to  parties  should  be  modified ; 
and  that  to  me  seems  quite  a  sufficient  reason  why  this  pro- 
vision as  to  the  abolbhing  of  a  writ  of  error  should  be 
specially  introduced  into  the  Act.  And,  moreover,  I  think, 
with  reference  to  the  27th  section,  that  such  a  section  as 
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the  19th  was  necessary,  because  it  enacts  that  *'new  or        1863. 

altered  writs  and  forms  of  proceedinir''  shall  be  framed  by      ^"^^"^"^^ 

■^  °  ,  Attornbt 

die  Barons,  but  it  does  not  give  the  Barons  a  power  which      Oemk&al 
would  include  the  abolishing  of  the  Queen's  writ  of  error.       Sillem. 
The  introduction  of  the  19th  section  appears  to  me  to  be 
fully  explained  in  that  way. 

Then  comes  the  section  with  respect  to  a  bill  of  excep- 
tions ;  and  that,  of  course,  was  necessary,  because  the  right 
to  a  bill  of  exceptions  b  founded  upon  the  Statute  of  West- 
minster the  Second,  and  not  upon  the  first  or  second  Com- 
mon  Law  Procedure  Act,  and  therefore  an  express  section 
was  necessary.  This  being  so  explained,  I  apprehend  that 
the  introduction  of  such  an  enactment  by  the  legislature 
strongly  fortifies  the  position  which  I  take,  because  it  shews 
that  the  legislature  intended  to  put  the  Crown  in  the  same 
condition  as  the  subject  in  every  respect  in  which  that 
course  could  be  taken. 

But  now  comes  the  question  of  an  appeal  upon  a  rule 
for  a  new  trial,  which  may  be  without  the  leave  of  the 
Court  when  it  is  divided,  and  without  the  leave  of  the 
Attorney  General.  Why  should  that  discretion  be  vested 
in  the  Barons  of  the  Court  of  Exchequer,  and  why  should 
it  be  for  them  to  say  that  appeal  should  lie  in  such  a  case  ? 
1  own  that  I  see  no  difficulty  in  answering  that  question, 
because  I  conceive  that  the  appeal  upon  a  special  case  after 
the  argument  of  a  new  trial  is  only  a  more  convenient 
mode  of  raising  a  question  which  could  have  been  raised 
upon  a  bill  of  exceptions.  Am  I  right  in  saying  that  you 
could  raise  under  a  bill  of  exceptions  the  sort  of  question 
which  is  desired,  so  far  as  I  can  judge  from  the  proceed- 
ing, to  be  raised  here  ?  I  am  of  opinion  that  you  can. 
It  is  said  ordinarily  that  yon  cannot,  except  to  non-direc- 
tion ;  that  is  to  say,  to  the  Judge  not  having  directed  upon 
a  particular  point.     That  is  so,  ordinarily,  no  doubt,  and  if 
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il  were  not  so^  a  Judge  could  nerer  select  the  point  which 
he  perceiTes  to  be  the  only  real  one  in  dii^ate,  and  hssrc 
that  alone  to  the  jaiy,  diaembarrMsing  their  minds  of  that 
which  has  become  immaterial  for  them  to  oonnder,  because 
it  has  either  expressly  or  tacitly  been  admitted.     Such  was 
the  ruling  of  the  House  of  Lords  in  a  case  which  is  cited  so 
frequently,  the  case  of  Anderson  t.  Fitzgerald  (4  House  of 
Lords,  484).     But  it  would  be  quite  a  mistake  to  suppose 
that  if  a  Judge,  having  omitted  to  state  a  proposition  which 
ought  to  be  stated  in  the  aCBrmatire  or  in  the  negative, 
states  or  omits  to  state  a  point  of  law  to  the  jury,  so  as 
that  they  may  be  misled  as  to  facts  of  the  case,  which  it 
was  material  for  them  to  consider,  and  counsel  calls  the 
attention  of  the  Court  to  that  omission,  and  the  judge 
declines  to  correct  the  impression  which  has  been  produced 
by  the  omission  and  by  his  silence  upon  the  subject, — ^it 
would  be  a  mistake,  I  repeat,  to  say  that  a  bill  of  exceptions 
may  not  be  tendered.    In  order  to  tender  a  bill  of  excep-. 
tions  upon  an  omission,  the  counsel  must  call  the  atten- 
tion of  the  Court  to  it,  and  it  must  be  the  omission  of 
a  direction  in  point  of  law  which  induces  the  jury  to  look  to 
facts  which  they  ought  to  consider  as  irrelevant,  or  to  omit 
from  their  minds  facts  which  they  ought  to  consider  im* 
portant     And  such  was  the  opinion  of  the  Judges  in  the 
recent  case  of  M'Mahon  v.  Leonard,  (6  House  of  Lords, 
970).     Mr.  Justice  Wtffhtman,  in  delivering  the  opinion  of 
the  Judges  in  that  case  in  the  House  of  Lords  (at  page  996), 
so  laid  down  the  law,  with  the  assent  of  all  the  Judges  who 
were  then  present;  and  I  repeat,  therefore,  that  those  points 
which  may  be  taken  at  the  trial  by  a  bill  of  exceptions,  if 
the  exceptions  are  properly  framed,  may  be  taken,  and  none 
other  that  I  know  of,  upon  the  argument  of  such  an  appeal. 
If  the  statute  with  respect  to  bills  of  exceptions  had  directed, 
as  we  know  it  does  in  one  part  of  the  kingdom^  that  the 
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ezceptioQs  should  first  be  argued  before  the  Court  of  first 
instance,  and  should  afterwards  go  to  the  Exchequer 
Chamber,  this  would  be  uothing  more  than,  in  substance, 
changing  a  proceeding  by  bill  of  exceptions,  which  is  full  of 
expense  and  technicality,  into  a  simpler  and  more  beneficial 
proceeding  by  way  of  appeal  against  the  ruling  of  the  Court 
open  a  point  which  might  have  been  raised  at  nisi  prius 
upon  a  bill  of  exceptions. 

The  Court  of  Exchequer  seems  to  me,  therefore,  in 
making  this  rule,  to  have  been  authorized  by  the  26th 
section,  and  to  have  kept  strictly  within  its  provisions ;  and 
the  rule  appears  to  me  to  be  a  rule  with  regard  to  the 
practice  of  the  Court,  and  not  exceeding  the  jurisdiction 
of  the  revenue  side  which  the  legislature  intended  to  confer 
upon  the  Court  of  Exchequer,  to  which  exclusively  are 
confided  those  complicated  and  unusual  cases,  proceedings 
in  rem,— raising  questions  that  would  not  arise  between 
subject  and  subject  in  the  other  Courts.  I  think  this  appeal 
is  competent,  and  that  we  ought  to  proceed. 
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Cbompton,  J. — The  question  before  us  in  this  case  is, 
whether  the  Chief  Baron  and  three  Barons  of  the  Court  of 
Exchequer  had  authority,  by  a  general  rule  made  by  them 
under  the  26th  section  of  the  Queen's  Remembrancer's 
Act,  to  give  to  parties  litigant  on  the  revenue  side  of  the 
Exchequer  an  appeal  against  the  decision  of  the  Court  upon 
a  rule  for  a  new  trial  upon  matter  of  law  arising  at  the  trial. 
It  was  not  contended  on  the  part  of  the  Crown  that  any 
such  appeal  existed  independently  of  that  statute ;  nor  was 
it,  nor  could  it  be^  pretended  that  such  right  of  appeal  was 
directly  given  to  the  parties  by  that  statute,  which  regulates 
proceedings  in  error,  and  gives  in  distinct  and  express  terms 
the  right  of  appeal  in  several  cases  where  the  legislature 
thinks  it  ought  to  exist.     The  Attorney  General  was,  there- 


620  SZGHEQUEIl  REFOKTB. 

1868.        fo'^*  obliged  to  insist  upon  a  supposed  delegation  to  the 
Barons  of  the  power  of  creating  such  appeal  by  virtue  of  the 
26th  section  of  the  Act.     No  doubt  the  legislature  might, 
had  it  so  pleased,  have  given  such  a  power  of  creating  such 
appeal  to  this  Court,  and  ultimately  to  the  House  of  Ixirds ; 
but  it  certainly  would  be  a  new  and  imusual  course  of  legis- 
lation, in  creating  a  new  statutory  appeal     Parliament  has 
finequently  delegated  powers  of  making  rules  as  to  pleading 
and  practice,  and  has  authorized  persons  interested  in  parti- 
cular localities  to  adopt  the  provisions  of  particular  acts  of 
parliament ;  but,  as  far  as  I  know,  this  is  the  first  time  that  a 
power  of  creating  an  appeal  has  been  entrusted,  if  it  has  been 
entrusted,  to  the  Court  from  whose  decision  the  appeal  is  to 
be;  and  the  general  rule  that  an  appeal,  the  creature  of  a 
statute,  must  be  very  distinctly  and   unequivocally  given, 
seems  to  me  to  apply  still  more  strongly  to  the  supposed 
power  of  creating  such  appeal.  I  cannot  think  that  the  power 
of  creating  such  an  appeal  is  given  to  the  Barons  by  the  26th 
section.   In  the  earlier  parts  of  the  Act,  provision  is  distinctly 
and  expressly  made  for  creating  appeals  in  some  cases,  and  for 
regulations  as  to  the  matters  of  error  and  appeal,  where  the 
'  legislature  thought  that  such  appeals  should  be  made,  and 
that  such  regulations  were  desirable ;  and  in  giving  such 
appeals,  and  making  such  regulations,  and  in  introducing 
such  provisions  of  the  Procedure  Acts,  and  in  making  them 
applicable  to  cases  on  the  revenue  side  of  the  Exchequer, 
they  seem  carefully  to  have  abstained  from  giving  the  right 
of  appeal  from  decisions  of  the  Court  on  motion,  although 
such  right  of  appeal  is  given  expressly  by  the  Procedure 
Act  of  1854  in  civil  cases  in  the  same  set  of  clauses  from 
which  they  selected  some  for  giving  rights  of  appeal  in 
other  cases.     The  legislature  may  possibly  have  thought  it 
better  not  to  give  so  much  facility  to  appeals  in  cases  for  the 
breach  of  customs  and  excise  laws  as  might  operate  as  a 


MIGHAKLICAfl  TBRMj    27   VICT.  621 

temptadoD  to  parties  to  bring  forward  appeab,  in  many       1868. 
cases  for  the  purpose  of  delay  luid  Tezation,  especially  when     2^'^^''^^ 
the  Coart  peculiarly  conversant  with  revenoe  mattem  had      Obkeral 
decided  upon  them.    They  certainly  appear  to  have  ab-      Si&um. 
stained,  probably  upon  some  such  ground,  from  inserting 
proTisions  for  such  an  appeal  where  we  should  have  expected 
them  to  be  found,  if  so  intended ;  and  this  makes  me  think 
it  the  less  likely  that  they  would  delegate  the  power  of 
creating  such  appeal  to  the  Barons. 

It  was  contended  that  the  legislature,  by  the  use  of  the 
words  *' process,  practice  and  mode  of  pleading**  in  the 
26di  section,  must  be  taken  to  include  the  right  to  appeal, 
as  those  words  are  used  in  the  preamble  and  in  other  parts 
of  the  Procedure  Acts,  and  that  as  the  later  Procedure  Act 
contains  provisions  for  appeals  on  motions,  the  words  in 
question  must  be  taken  to  have  a  statutory  meaning,  and  to 
include  therein  such  right  to  appeal,  and  that  such  right  is 
either  process,  practice,  or  mode  of  pleading,  when  used  in 
the  subsequent  Act  I  agree,  however,  with  Sir  Hugh 
Cairns,  that  it  would  be  a  very  unsafe  construction  to  infer 
from  the  preamble  or  recital  of  a  statute  that  it  contains  all 
which  the  statute  refers  to,  and  that  it  contains  nothing 
more  than  what  may  be  said  to  be  included  in  the  recital 
or  preamble.  As  observed  by  Sir  Huffh  Catms^  it  may 
contain  all  that  is  in  the  recital  and  preamble,  and 
something  more,  as  a  right  to  a  new  statutory  appeal. 
It  seems  to  me  that  the  26th  section  refers  to  pro- 
cess, practice,  and  mode  of  pleading  in  the  ordinary  sense 
of  those  words,  and  that  they  cannot  fairly  be  construed  as 
intended  to  include  the  right  of  appeal,  especially  in  a 
statute  where  various  rights  of  appeal  are  given  before  by 
express  words.  The  words  following  the  first  branch  of  the 
section  give  power  **  from  time  to  time  by  any  such  rule  or 
order  to  extend,  apply,  or  adapt  any  of  the  provisions  of  the 
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1868.       Procedure  Acts,  and  any  of  the  rales  of  pleading  and  prac- 
^'^'^^r^^      tice  on  the  plea  side  of  the  Court,  to  the  revenue  side  of  the 
asHBRAL      Court ;"  but  this  general  power  is  qualified  by  words  plainly 
SiuxK.       applicable  to  the  whole  of  the  preceding  powers  as  to  adapt- 
ing the  provisions  of  the  Procedure  Act.    Those  words  are : 
"  as  qiay  seem  to  them  expedient  for  making  the  process, 
practice,  and  mode  of  pleading  on  the  revenue  side  of  the 
said  Court  as  nearly  as  may  be  uniform  with  the  process, 
practice,  and  mode  of  pleading  on  the  plea  side  of  such 
Court." 

The  whole  section  seems  to  me  clearly  intended  to  give 
powers  to  make  rules  respecting  process,  practice,  and 
pleading.  It  is  analogous  to  the  provision  in  many  cases 
for  Courts  to  make  rules  as  to  their  own  process,  practice, 
and  pleading.  It  refers  to  the  rules  of  pleading  and  prac- 
tice, and,  as  I  think,  to  the  provisions  of  the  Procedure  Act, 
so  far  as  relates  to  process,  practice,  and  pleading.  The  words 
*^from  time  to  time"  appear  to  apply  to  cases  like  those 
where  the  Courts  are  empowered  to  make  rales  for  the 
purposes  of  pleadings,  amendments,  time  for  pleading, 
writs,  processes,  and  the  like,  and  not  to  be  so  applicable  to 
the  case  of  giving  a  new  right  of  appeal, — which,  I  agree 
with  the  Attorney  General,  could  hardly  be  intended  to  be 
given  one  day,  and  taken  away  or  altered  on  another, 
as  might  well  be  the  case  with  mere  rules  of  practice  or 
pleading,  which  might  be  found  inconvenient  and  altered 
again. 

Another  argument  urged  upon  us  was,  that  as  the  bill  of 
exceptions  was  given  by  the  Act,  the  appeal  on  motion  was 
only  a  new  kind  of  practice  and  mode  of  obtaining  the  same 
result.  I  cannot  think  that  the  giving  a  bill  of  exceptions 
to  correct  a  mistake  made  at  the  trial  by  a  single  Judge, 
who  may  by  the  Act  in  question  be  the  Judge  of  another 
Court,  is  at  all  the  same  thing  as  giving  an  appeal  against 
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the  decision  oo  modon  of  the  Court  particularly  convenant       1808. 
with  mattera  of  revenue;  and  though  in   many  casea  a      ^^-^-^ 
queatioo  of  law  might  be  raised  in  both  methods,  they  would      OniaAi. 
be  raised  with  very  diflerent  incidents  to  the  parties.     The       Sillbm. 
bill  of  exceptions  which  could  formerly  be  used  only  on 
writ  of  error,  and  since  the  Procedure  Acts  can  only  be  used 
on  suggestion  of  error,  is  an  expensive  and  troublesome 
remedy  seldom  resorted  to,  except  on  important  and  fitting 
occasions;  and  it  may  well  be  that  the  legislature  has  given 
that  remedy,  and  purposely  abstained  from  encouraging 
appeals  in  the  smaller  matters  of  the  breach  of  the  excise 
and  customs  laws,  which  so  frequently  come  before  the  Court 
of  Exchequer.     There  certainly  has  been  some  ground  for 
complaining  of  the  number  of  appeals  which  have  been 
brought  under  the  provisions  of  the  Procedure  Act  from 
decisions  upon  motions  in  the  common  law  Courts ;  and, 
from  what  passed  in  the  Court  below,  thejre  seems  to  have 
been  some  fear  of  the  consequences  of  extending  this  pro- 
vision to  proceedings  on  the  revenue  side.     It  is  sufficient, 
in  my  mind,  as  to  this  argument,  to  say  that  the  bill  of 
exceptions  and  the  new  appeal  from  decisions  on  motions 
is  not  the  same  remedy ;  nor  can  the  one,  I  think,  be  fairly 
treated  as  process  or  practice  by  which  to  carry  out  the 
other. 

I  think  that  the  words  process,  practice,  and  pleading,  in 
the  26th  section,  cannot,  without  great  straining,  be  con- 
strued as  delegating  the  power  of  creating  a  right  to  appeaL 
The  right  of  appeal  can  hardly  be  **  process  or  pleading ;"  and 
as  to  the  word  '*  practice,"  I  cannot  help  thinking  that  there 
is  a  great  difference  between  the  machinery  of  the  appeal 
and  the  right  of  appeal.  The  former  might  with  less  diffi* 
culty  be  called  **  practice,"  but  I  have  great  diflSculty  in 
seeing  how  the  giving  a  right  to  appeal  is  "  practice." 

The  power  given  to  eight  Judges  to  make  pleading  and 
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1863.       practice  rules  in  ordinary  actions  could  never  have  been 

^^^^      imagined  to  give  any  power  of  creating  an  appeal ;  and  it 

GsNEJiAi.      seems  to  me,  from  the  reference  in  the  Queen's  Remem- 

SzLLXK.       brancer's  Act,  section  26,  to  those  prior  rules,  and  from  the 

qualifications  limiting  the  power  of  adopting  the  provisions 

of  the  former  Acts  to  the  purposes  of  practice,  pleading, 

and  process,  and  from  the  other  reasons  I  have  referred  to, 

that  I  cannot  say  that  the  legislature  has,  by  the  26th  section, 

delegated  to  the  Barons  any  such  power  as  that  contended  for. 

I  think,  therefore,  that  there  is  no  right  to  appeal  from 

the  decision  on  motions  of  the  Court  of  Exchequer  in  cases 

on  the  revenue  side  of  that  Court,  and  consequently  that 

we  have  no  jurisdiction  to  interfere  with  the  decision  of  the 

Court  of  Exchequer  in  the  present  case. 

I  agree  with  my  brothers  Blackburn  and  Mellor  that  if 
we  are  wrong  our  error  may  be  set  right  by  the  House  of 
Lords,  who,  if  tlyy  are  bound  by  the  rule  of  Court  of  the 
Barons,  are  directed  by  the  same  rule  to  give  the  judgment 
that  we  ought  to  have  given. 

Williams,  J. — I  am  of  opinion  that  we  ought  to  hear  this 
appeal ;  because  I  think  the  Barons  of  the  Exchequer  had 
power,  under  the  statute  22  &  23  Vict.  c.  21,  s.  26,  to  make 
the  order,  which  they  have  made,  extending  to  the  revenue 
side  of  their  Court,  the  provisions  contained  in  the  35th  and 
36th  sections  of  the  Common  Law  Procedure  Act,  1854. 
The  26th  section  of  the  former  of  these  statutes  autho- 
"  rizes  the  Barons  by  their  order  ^' tor  extend  and  apply  or 
adapt  any  of  the  provisions  of  the  Common  Law  Procedure 
Acts,  &c.,  to  the  revenue  side  of  the  said  Court,  as  may 
seem  to  them  expedient  for  making  the  process,  practice, 
and  mode  of  pleading  on  the  revenue  side  of  the  said  Court 
as  nearly  as  may  be  uniform  with  the  process,  practice,  and 
mode  of  pleading  on  the  plea  side  of  such  Court** 
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it  cannot  be  controverted  that  if  this  section  confers  on 
the  Barons  a  general  power  to  extend  such  of  the  provisions 
of  the  Common  Law  Procedure  Acts,  as  they  think  proper,  to 
the  revenue  side  of  the  Court,  all  question  ceases.  But  it 
is  argued  that  the  language  of  the  section  confines  the  ex- 
tension to  such  provisions  of  the  Common  Law  Procedure 
Acts  as  relate  to  prodeedings  in  the  Court  of  Exchequer 
itself,  and  does  not  allow  of  the  application  of  such  of  those 
provisions  as  relate  to  appeals  to  the  Exchequer  Chamber 
and  the  House  of  Lords,  which  it  is  said  are  foreign  to  the 
Court  of  Exchequer,  and  are  not  part  of  its  **  process,  prac- 
tice, or  mode  of  pleading." 

But  it  should  be  observed  that  the  proceedings  in  error, 
generally  speaking,  are  not  regulated  by  any  rules  of  the 
Courts  of  error  themselves ;  but  by  the  *'  RegultB  Crenerdks^ 
of  the  superior  Courts  at  Westminster  out  of  which  the 
proceedings  in  error  come.  And  this  appears  to  shew  that 
proceedings  in  Courts  of  error  by  way  of  appeal  may  well 
be  regarded  as  part  of  the  practice  of  those  Courts  respec* 
tively.  It  may  further  be  remarked  that  the  phrase  **  pro- 
cess, practice,  and  mode  of  pleading*'  is  a  familiar  phrase, 
which  the  legislature  appears  to  have  purposely  used  as  one 
of  well  known  signification.  It  was,  I  believe,  first  em- 
ployed when  the  Commissioners  were  appointed  to  inquire 
into  the  **  process,  practice,  and  pleading  of  the  superior 
Courts  of  law  at  Westminster;*'  and  afterwards  in  the 
preamble  of  the  Common  Law  Procedure  Act,  1852 ;  and 
again  in  the  title  of  the  Common  Law  Procedure  Act, 
1854 ;  and  lastly  in  the  title  and  preamble  of  the  Common 
Law  Procedure  Act,  1860.  But  in  accomplishing  the  great 
work  of  rendering  more  simple  and  speedy  '*  the  process, 
practice,  and  mode  of  pleading  in  the  superior  Courts  at 
Westminster,**  it  was  not  thought  to  be  going  beyond  that 
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porpofie  to  reform  and  simplify  the  '*  proceedings  in  Courts 
of  error/' 

None  of  the  wholesome  enactment^  however,  contained 
in  these  statutes  extended  to  the  revenue  side  of  the  Court 
of  Exchequer  until  the  passing  of  the  statute  the  22  &  23 
Vict,  c  21,  now  in  question.  And  looking  at  the  clauses 
in  this  statute  which  were  introduced  for  that  purpoee,  it 
appears  to  me  plain  that  they  were  framed  with  reference 
to  the  anomalous  character  of  suits  and  proceedings  in  that 
branch  of  the  Court  Their  nature  is  so  peculiar  that  the 
legislature  appears  to  have  deemed  it  inexpedient  to  enact 
generally  that  the  Common  Law  Procedure  Acts  shall 
apply  to  the  revenue  side  as  well  as  the  plea  side.  Accord- 
ingly, some  of  their  reforms,  which  are  unquestionably 
beneficial,  are  at  once  applied.  For  example,  by  section 
9,  the  general  power  of  amendment  given  by  the  222nd 
section  of  the  Common  Law  Procedture  Act  is  expressly 
extended  to  the  revenue  side.  Again,  by  section  10,  the 
improvements  as  to  the  stating  of  special  cases^  and  bringing 
error  thereon,  are  also  expressly  applied  at  once.  Again, 
by  sections  18,  19,  and  20,  certain  other  of  the  provisions 
of  the  Common  Law  Procedure  Act,  as  to  the  propriety  of 
the  application  of  which  no  doubt  could  be  entertained, 
are  at  once  and  absolutely  extended  to  the  revenue  side ; 
but  as  to  the  rest,  the  statute  leaves  it  to  the  discretion  of 
the  Barons,  as  being  best  able  to  judge  of  the  expediency 
to  extend  to  the  revenue  side  so  many  of  the  provisions  of 
the  Common  Law  Procedure  Acts  as  they  thinic  right,  in 
order  to  carry  intoefiect  the  declared  purpose  of  uniformity. 

It  has  been  objected  that,  if  the  statute  meant  to  give  the 
right  of  appeal,  it  would  have  said  so  expressly ;  but  this 
would  be  to  deprive  the  Barons  of  the  discretion  which,  in 
my  opinion,  the  statute  meant  to  confer  on  them,  as  to 
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adopting  this  provision  of  the  Common  Law  Procedure        1868. 
Act  Nor  should  we,  in  hearing  this  appeal,  violate  the  rule     axtorhet 
that  an  appeal  never  lies  unless  it  is  given  by  statute,      O^vkeal 
because  it  is  so  given  if  the  statute  in  question  authorizes       Sillem. 
the  Barons  to  extend  the  enactment  which  confers  the  right; 
and  being  of  opinion,  for  the  reasons  I  have  given,  that 
proceedings  in  error  and  by  way  of  appeal  are  part  of  the 
practice  of  the  Court  below,  within  the  meaning  of  that 
statute,  I  think  the  legislature  confers  the  right  of  appeal 
ID  this  case. 

Ert^e,  C.  J. — Upon  this  motion  to  dismiss  the  appeal, 
the  question  has  been,  whether  the  Barons  of  the  Exchequer 
had  jurisdiction  to  order  that  the  following  provisions  of  the 
Common  Law  Procedure  Act,  1854,  should  be  applied  to 
the  revenue  side  of  the  Court  of  Exchequer ;  namely,  that 
an  appeal,  with  its  ordinary  incidents,  should  lie  to  the  Ex- 
chequer Chamber  and  the  House  of  T#ords,  where  a  rule 
for  a  new  trial  on  the  ground  of  misdirection  by  a  Judge 
has  been  discharged.  In  my  opinion  the  answer  to  this 
question  should  be  in  the  aflSrmative;  that  there  was 
jurisdiction,  on  the  ground  that  the  Queen's  Remembran* 
cer's  Act,  the  22  &  23  Vict.  c.  21,  s.  26,  gave  to  them  the 
power  to  make  that  orden 

In  support  of  this  opinion,  I  proceed  to  consider  that 
statute,  together  with  the  state  of  the  law  which  led  to  its 
passing.  And  first  I  would  premise  that  procedure  in  a  suit 
includes  the  whole  course  of  practice,  from  the  issuing  of 
the  first  process  by  which  the  suitors  are  brought  before 
the  Court  to  the  execution  of  the  last  process  on  the  final 
judgment ;  and  throughout  the  Common  Law  Procedure 
Acts  and  this  Act  **  procedure"  is  used  as  equivalent  to 
**  process,  practice,  and  mode  of  pleading,"  Procedure  in 
civil  suits  in  the  superior  (^ourts  of  common  law  received 
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memorable  improvement  by  the  Common  Law  Procedure 
Acts,  1852  and  1854.  Those  Acts  are  declared,  in  the 
preamble  of  the  first  and  the  title  of  the  second,  to  be  for 
the  amendment  of  process,  practice,  and  mode  of  pleading 
in  the  superior  Courts.  Those  Acts  provide  that  each  suit, 
from  the  iasaing  of  the  first  to  the  execution  of  the  last  pro- 
cess, should  be  taken  to  be  one  entirety.  They  contain  pro- 
visions for  the  practice  to  be  followed  in  obtaining  redress  for 
erroneous  judgments  by  appeal  to  the  Exchequer  Chamber 
and  the  House  of  Lords,  the  writ  of  error  beingabolished,and 
proceedings  in  error  being  declared  to  be  steps  in  the  cause 
by  the  Common  Law  Procedure  Act,  1852,  section  148. 
Appeal  is  very  essential  for  maintaining  the  right  adminis- 
tration of  law,  and  careful  provisions  are  made  to  give  the 
use  and  prevent  the  abuse  of  the  right  of  appeal  According 
to  those  provisions  the  appeal  is  effected  by  the  act  of  the 
suitor  in  the  Court  of  first  instance,  delivering  a  memo- 
randum to  the  oflBcer  of  the  Court  without  writ  or  other 
authority,  and  the  right  to  deliver  that  memorandum  is 
vested  in  him  in  his  capacity  of  suitor,  derived  fix>m  the 
first  process  in  the  suit  That  memorandum,  so  delivered, 
if  the  rules  of  practice  are  complied  with,  compels  the 
officer  of  the  Court  below  to  bring  the  record  into  this 
Court  and  into  the  House  of  Lords,  and  may  compel  each 
of  those  higher  Courts  to  hear  his  appeal  against  the  judg- 
ment entered  on  the  roll  of  the  Court  below,  so  brought  by 
that  officer  into  the  higher  Courts;  and  he  is  to  record 
thereon  the  judgment  of  those  higher  Courts,  and  then  to 
take  back  that  judgment  to  the  Court  below,  as  the  judgment 
in  that  suit  to  be  executed  by  that  Court,  according  to  the 
practice  thereof.  The  provisions  are  ample  for  the  practical 
guidance  of  the  suitor  in  carrying  his  appeal  through  each 
Court,  and  they  are  clear  to  shew  that  each  Court  of  appeal 
has  no  other  functions  than  to  fix  the  timef  for  hearing  the 
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case;  neither  Court  can  interfere  with  the  record,  or  do 
any  effective  act  but  hear  and  determine  on  the  judgment 
to  be  pronounced.  The  whole  of  these  provisions  in  the 
Common  Law  Procedure  Acts  are  constantly  described  as 
relating  to  "  process^  practice  and  mode  of  pleading,**  and 
they  extended  to  the  plea  side  of  the  Court  of  Exchequer, 
but  not  to  the  revenue  side  of  that  Court.  And  this  brings 
me  to  the  passing  of  the  statute  above  mentioned,  the 
22  &  23  Vict.  c.  21,  under  which  the  Barons  claimed  to 
make  this  order.  I  assume  that  the  procedure  on  the 
revenue  side  of  the  Exchequer  was  adapted  to  usages  now 
obsolete,  and  so  was  in  need  of  being  amended ;  also  that 
the  legislature  intended  to  adopt  this  amended  procedure  of 
the  Common  Law  Procedure  Acts,  as  being  consonant  to 
the  interests  of  truth  and  justice,  reserving  no  privileges  to 
the  Crown  as  a  suitor  against  a  subject  inconsistent  with 
those  interests.  I  would  also  refer  to  the  rule  that  the 
rights  of  the  Crown  cannot  be  taken  away  without  clear 
words  of  enactment,  as  explaining  the  insertion  of  some  of 
the  sections  in  this  Act. 

But  to  come  to  the  statute  itself.  The  preamble  recites 
the  expediency  of  making  provision  in  relation  to  the  pro- 
cedure on  the  revenue  side  of  the  Court;  then  several 
sections,  adapting  the  spirit  of  the  Common  Law  Procedure 
Acts  to  matters  of  revenue,  contain  provisions  suited  to  the 
intended  change  of  procedure.  Those  which  seem  to  me 
relevant  to  the  matter  now  in  hand  are  as  follow.  Section  9 
gives  full  power  to  amend  all  defects  of  form.  Section  10, 
to  state  a  special  case,  and  bring  error  thereon.  Sections 
12  and  13,  in  case  of  appeal  to  the  Exchequer  from  the 
assessment  of  the  Commissioners  relating  to  succession 
duty,  give  power  to  appeal  from  the  Exchequer  to  the  two 
higher  Courts.  Section  15,  in  case  of  a  suit  for  succession 
duty,  enables  the  Court  to  refer  the  matter  to  a  Master,  and 
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1868.  to  take  his  report  as  a  special  case,  and  error  to  be  brongbt 
^^^^  thereon.  Section  17  empowers  the  Judges  of  Assize  to  try 
GxNXRAL  issues  on  the  revenue  side  as  on  the  plea  side.  Section  19 
SiLLSM.  makes  proceedings  in  error  to  be  a  step  in  the  cause, 
without  writ  of  error,  to  be  taken  in  manner  as  may  be 
directed  by  any  order  made  by  the  Barons  under  this  or 
any  other  Act.  Section  20  gives  power  to  tender  a  bill  of 
exceptions  on  trial  of  issues  from  the  revenue  side;  and 
section  21,  to  give  costs  for  and  against  the  Crown.  We 
then  come  to  section  26,  which  gives  large  powers  for 
making  orders.  It  contains  two  distinct  clauses;  by  the 
first  clause  the  Barons  are  empowered  from  time  to  time  to 
make  all  such  orders  as  to  ''  process,  practice  and  mode  of 
proceeding  on  the  revenue  side,  and  for  the  effectual 
execution  of  this  Act,  and  the  intention  and  objects  thereof, 
as  may  seem  to  them  necessary  and  proper ;''  and  by  the 
second  clause,  '*  also  from  time  to  time  bv  such  order  to 
extend,  apply,  or  adapt  any  of  the  provisions  of  the  Common 
Law  Procedure  Act,  1852,  and  of  the  Common  Law  Pro- 
cedure Act,  1854,  and  any  of  the  rules  of  pleading  and 
practice  on  the  plea  side  of  the  Court,  to  the  revenue  side, 
as  may  seem  expedient  for  making  the  process,  practice  and 
mode  of  pleading  on  the  revenue  side  as  nearly  as  may  be 
uniform  with  the  process,  practice,  and  mode  of  pleading  on 
the  plea  side  of  the  Court."  I  have  referred  to  several 
sections  creating  specific  appeals.  For  all  of  these  appeals, 
both  to  the  Exchequer  Chamber  and  to  the  House  of  Lords, 
the  Barons  must  make  order  under  section  26,  when  making 
orders  as  to  process,  practice,  and  mode  of  pleading  on  the 
revenue  side ;  for  if  they  did  not  do  so,  the  effectual 
execution  of  the  Act  would  be  prevented.  Section  19, 
relating  to  proceedings  in  error,  seems  to  me  to  refer  ex- 
pressly for  the  practice  in  those  proceedings  to  the  orders 
to  be  made  bv  the  Barons  under  section  26.     It  refers  to 
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orders  to  be  made  under  this  Act ;  and  section  26  is  the        1S63. 
section  which  empowers  them  to  make  the  required  orders.      ^'^"''''^^^ 
If  this  view  of  the  effect  of  the  statute  be  correct,  it  is      Gmbkal 

V, 

certain  that  the  power  of  the  Barons  to  make  orders  as  to       Siuuc. 
the  process,  practice  and  mode  of  pleading  on  the  revenue 
side  was  not  confined««\o  the  Court  of  Exchequer,  but 
extended  to  the  Courts  of  error,  into  which  suits  should  be 
brought  from  the  revenue  side  of  the  Court  of  Exchequer. 

It  may  also  be  worth  noting  that,  under  section  26,  the 
Barons  must  make  orders  for  the  practice  on  the  appeals 
under  sections  10  and  12  above  referred  to,  as  tlie  appeal  is 
created  bj  the  name  **  appeal,"  and  no  specific  procedure  is 
created.  The  first  clause  of  section  26  gives  very  ample 
powers ;  but  the  2nd  clause  is  that  which  is  more  imme- 
diately applicable  to  the  order  in  question.  It  empowers 
the  Barons,  inter  alia,  to  apply  any  of  the  provisions  of  the 
Common  Law  Procedure  Act,  1854^  to  the  revenue  side,  as 
may  seem  expedient  for  making  the  procedure  on  the 
revenue  side  as  nearly  as  may  be  uniform  with  the  procedure 
on  the  plea  side.  The  order  in  question  applies  section 
35,  which  is  one  of  the  provisions  of  the  Common  Law 
Procedure  Act  of  1854,  to  the  procedure  on  the  revenue 
side.  The  Barons  are  directed  to  make  that  procedure 
uniform  with  the  procedure  on  the  plea  side.  Section  35 
is  part  of  the  procedure  which  is  in  use  on  the  plea  side ; 
and  the  Barons,  therefore,  are  not  only  empowered,  but 
required,  to  make  an  order  for  applying  it,  if  they  are  to 
make  the  procedure  on  the  two  sides  uniform,  and  if  they 
think  it  expedient.  The  order  of  the  Barons  seems  to  me, 
therefore,  to  be  supported  by  the  words  of  section  26, 
and  to  accord  with  the  intention  to  be  collected  firom  the 
context. 

The  objections  on  which  Sir  Huffh  Cairns  relied  to  prove 
want  of  jurisdiction  depend  on  the  construction  of  section 
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26 :  and  if  the  construction  above  stated  is  right,  it  follows 
that  his  objections  fail  Against  that  construction  he  pressed 
two  principal  arguments^  as  I  understood  him ;  first,  that 
the  order  which  the  Barons  were  empowered  to  make  was 
intended  to  operate  only  on  proceedings  while  in  their 
own  Court,  and  had  no  effect  upon  the  Courts  above ;  and 
secondly,  that  the  said  order,  if  valid,  subjected  suits  to  a 
ground  of  appeal  which  did  not  exist  before.  As  to  the 
first  ground,  I  have  already  given  my  reasons  for  saying 
that  procedure  on  the  revenue  side  includes  not  only  pro- 
ceedings in  the  Court  of  first  instance,  but  also  those  in  the 
sequel  of  Courts  through  which  the  same  suit  may  be 
carried  by  the  suitor,  and  that  power  was  given  to  the  Barons 
over  the  whole  of  the  procedure.  The  statute,  in  my 
opinion,  delegated  to  them  an  authority  to  make  orders; 
and  all  orders  made  within  that  authority  have  the  same 
effect  as  the  statute.  It  may  well  be  that  the  legislature 
thought  that  the  Barons  of  the  Exchequer  were  best  quali* 
fied  to  decide  how  far  the  collection  of  the  revenue  could 
be  reconciled  with  the  new  rights  proposed  to  be  granted — 
rights  which  might  be  subject  to  abuse  by  dishonest  debtors 
sued  by  the  Crown.  But  my  reasons  for  dissenting  from 
this  argument  have  been  suflSciently  explained. 

With  regard  to  the  second  objection,  that  the  order,  if 
valid,  would  subject  suits  to  a  ground  of  appeal  which  did 
not  exist  before,  my  answer  is  a  denial  of  the  fact.  In  my 
opinion,  the  order  of  the  Barons  did  not  create  any  new 
ground  of  appeal;  the  order  applies  section  35  of  the  Act 
of  1854  to  the  revenue  side ;  and  thereby,  when  a  motion 
is  made  for  a  new  trial  on  the  ground  that  the  Judge  has 
not  ruled  according  to  law,  that  isj  has  misdirected,  a  party 
may  have  the  decision  on  that  motion  reviewed  in  a  Court 
of  appeal.  Before  1854,  in  case  of  misdirection  by  a  Judge, 
a  party  aggrieved  might  seek  redress  either  by  tendering  a 
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bill  of  ezceptions^  or  by  moving  in  banco  for  a  new  trial. 
Each  remedy  had  its  defects.  The  bill  of  exceptions,  though 
a  most  salutary  check  against  mistakes  by  Judges,  was 
subject  in  practice  to  much  expense,  delay,  complication, 
and  other  defects.  The  motion  for  a  new  trial  had  the 
defect  of  being  final  without  appeal ;  and  as  the  Court, 
according  to  usage,  accepted  the  statement  made  by  the 
Judge  of  the  course  he  had  taken  at  the  trial,  the  suitor 
was  often  dissatisfied  with  the  result.  Section  35  intro- 
duced a  sahitary  amendment  of  the  practice,  which  was  to 
be  at  the  suitor's  option  in  case  of  misdirection,  by  enabling 
him  to  appeal  from  the  decision  of  the  Court  of  first  instance 
upon  a  motion  for  misdirection.  By  this  amendment  a  bill 
of  exceptions  can  only  be  needed  when  the  suitor  has  a 
distrust  of  the  Judge  or  of  his  Court.  If  there  is  mutual 
confidence  the  point  can  be  reserved  subject  to  appeal,  and 
the  suitor  has  facility  for  obtaining  the  judgment  of  each  of 
the  three  Courts  in  their  order.  But  on  a  bill  of  exceptions, 
the  opinion  of  the  Court  in  which  the  action  is  brought 
is  not  taken,  and  the  proceeding  is  encumbered  with  the 
difficulties  before  referred  to. 

The  22  &  23  Vict  c.  21  enabled  the  party  to  tender  a 
bill  of  exceptions  in  suits  on  the  revenue  side ;  it  thereby 
enabled  him  to  bring  any  complaint  of  misdirection  before 
a  Court  of  Appeal,  the  ground  of  appeal  being  misdirec- 
tion,  but  the  practice  to  be  followed  being  bill  of  excep- 
tions. The  order  in  question  left  the  ground  of  appeal 
precisely  the  same  as  it  would  have  been  under  a  bill  of 
exceptions,  but  altered  the  practice  to  be  followed  in  seeking 
redress.  If  the  pany,  instead  of  tendering  a  bill  of  excep- 
tions, moves  for  a  new  trial,  he  may  bring  the  question  of 
misdirection  before  the  Court  of  Appeal  under  the  order  of 
the  Barons.  But  it  is  still  the  same  misdirection  which 
might  have  been  the  subject  of  Exception.     The  course  for 
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redress  under  a  bill  of  exceptions  would  have  been  more 
circuitous ;  but  still  misdirection,  and  nothing  but  the  mis^ 
direction  which  might  have  been  an  exception,  can  be  the 
ground  of  appeal  under  the  order  in  question.  Thus  it 
seems  to  me  to  be  true  that  the  order  relates  only  to  the 
practice  to  be  followed  in  appealing  on  account  of  misdi- 
rectioui  and  leaves  the  rights  of  the  parties  uuder  the  law 
in  respect  of  misdirection  as  they  were  before,  and  in  this 
sense  did  not  create  a  new  ground  of  appeal. 

For  these  reasons,  I  am  of  opinion  that  the  order  in 
question  is  valid,  and  that  this  Court  has  Jurisdiction  to 
hear  and  determine  this  appeal. 


CocKBURH,  C.  J. — After  the  best  consideration  I  can 
give  to  this  case,  the  only  conclusion  at  which  I  can  arrive 
is  that  we  have  no  jurisdiction  to  entertain  this  appeal 
The  question  depends  upon  whether  by  the  26th  section 
of  the  22nd  and  23rd  Victoria,  chapter  21,  <«  An  Act  to 
regulate  the  office  of  Queen's  Remembrancer,  and  to 
amend  the  practice  and  procedure  on  the  Revenue  side  of 
the  Court  of  Exchequer,''  power  is  given  to  the  latter 
Court  to  establish  tbe  proceeding  by  appeal  on  motions  for 
new  trial  in  revenue  causes,  and  to  give  an  appellate  juris- 
diction to  the  Court  of  Exchequer  Chamber.  The  section 
6rBt  provides  that  **  it  shall  be  lawful  for  the  Lord  Chief 
Baron  and  two  or  more  Barons  of  the  Court  of  Exchequer 
from  time  to  time  to  make  all  such  rules  and  orders  as  to 
the  process,  practice,  and  mode  of  pleading  on  the  revenue 
side  of  the  Court,  and  as  to  the  allowance  of  costs,  and  for 
the  effectual  execution  of  the  Act,  and  the  intention  and 
objects  thereof,  as  may  seem  to  them  necessary  and  proper." 
It  is  admitted  that  this  part  of  the  section  relates  only  to 
the  procedure  in  revenue  causes  so  long  as  a  cause  is 
pending  in  the  Court  of  Exchequer  itself.     But  the  section 


MICHAEL AAS  TERM^    27    VICT. 


635 


goes  on  to  give  power  to  the  Barons  **  from  time  to  time 
by  any  rule  or  order  to  extend,  apply,  or  adapt  any  of  the 
provisions  of  the  Common  Law  Procedure  Act,  1852,  and 
the  Common  Law  Procedure  Act,  1854,  and  any  of  the 
niles  of  pleading  and  practice  on  the  plea  side  of  the  said 
Court,  to  the  revenue  side  of  the  said  Court,  as  may  seem 
to  them  expedient  for  making  the  process,  practice,  and 
mode  of  pleading  on  the  revenue  side  of  the  said  Court  as 
nearly  as  may  be  uniform  with  the  process,  practice,  and 
mode  of  pleading  on  the  plea  side  of  the  said  Court" 
Hie  question  is,  whether  the  power  of  adapting  the  provi- 
sions of  the  Common  Law  Procedure  Acts  for  the  purpose 
of  assimilating  the  procedure  on  the  revenue  side  to  that 
on  the  plea  side  of  the  Court,  enables  the  Court  of  Exche- 
quer to  create  for  the  first  time  an  appellate  jurisdiction  in 
this  Court  in  causes  relating  to  the  revenue. 

It  is^  no  doubt,  true  that  the  proceeding  by  appeal  on 
motions  for  new  trial  is  one  of  the  provisions  of  the  Common 
Law  Procedure  Act  of  1854.  But  I  cannot  bring  myself 
to  think  that,  when  the  language  of  the  26th  section  of  the 
22  &  23  Vict.  c.  21  is  looked  to,  the  application  of  this 
provision  is  within  the  scope  of  the  authority  conferred  on 
the  Barons  of  the  Exchequer.  Still  less,  when  the  other 
enactments  of  this  statute  are  taken  into  account^  does  it 
seem  to  me  possible  to  adopt  that  view. 

It  is  admitted  that  the  words,  ''process,  practice,  and 
mode  of  pleading  on  the  revenue  side  of  the  Court,"  oc- 
curring in  the  first  branch  of  the  26th  section,  appljr  only 
to  the  procedure  of  the  Court  itself,  properly  so  called.  It 
is  not  contended,  in  support  of  the  jurisdiction,  that  under 
the  power  conferred  by  the  first  branch  of  the  section,  the 
Court  would  have  had  power  to  create  a  proceeding  by 
appeal  Why,  then,  should  the  words  be  read  differently 
when  occurring  in  the  second  branch  of  the  section  ?    Bc- 
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sides  which,  iDclependentlj  of  thb  argameot,  it  appears  to 
me  that  the  term  "  process,  practice,  and  mode  of  pleading 
on  the  revenue  side  of  the  Court,"  must  be  taken  to  have 
reference  to  the  procedure  of  the  Court  while  the  cause  is 
still  pending  within  it,  and  cannot  be  taken,  without  a  very 
forced  construction  of  the  language,  to  apply  to  the  creating 
of  an  appellate  jurisdiction,  or  to  the  procedure   to  be 
adopted  when  the  cause  has  quitted  the  sphere  and  pre- 
cincts of  the  inferior  Court,  and  has  passed  into  the  juris- 
diction of  the  appellate  tribunal.     It  is  true  the  process 
out  of  which  the  appeal  emanates  and  springs  is  that  of  the 
Court  below,  as  also  that  the  record  after  the  appeal  has 
been  disposed  of  returns  to  the  Court  out  of  which  it  came, 
in  order  that  effect  may  there  be  given  to  the  judgment.   It 
is  also  true  that  in  acts  of  parliament  relating  to  the  pro- 
cedure of  the  superior  Courts  of  common  law,  the  term 
**  process,  practice,  and  mode  of  pleading"  is  applied  to  the 
procedure  of  Courts  of  error  and  appeal.     But  who,  on  an 
appeal  in  a  civil  suit,  ever  thought  of  speaking  of  the 
practice  of  the  Court  of  Exchequer  Chamber  as  the  practice 
of  either  of  the  three  Courts  from  which  to  its  superior  juris- 
diction an  appeal  lies?   In  the  Court  of  Exchequer,  on  a 
rule  for  a  new  trial,  a  plurality  of  counsel  may  be  heard  on 
the  same  side.    In  the  Court  of  appeal  we  hear  but  one  on 
each  side.  This  is  because  our  proceedings  are  here  regulated 
by  the  practice  of  this  Court,  and  not  by  that  of  the  Court 
of  Exchequer.     Again,  the  time  within  which,  according 
to  the  Common  liaw  Procedure  Acts,  the  appeal  must  be 
brought,  the  form  in  which  it  shall  be  brought  before  the 
Court,  the  awarding  of  process  (as  to  which  power  is  ex- 
pressly given  to  the  Court  of  appeal),  all  these  are  matters 
of  practice,  as  to  which,  if  special  statutory  enactments  had 
not  been  made,  the  (3ourt  of  appeal  must  have  made  rules 
to  regulate  its  own  proceedings.     How  can  these  matters 
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be  said  to  appertain  to  the  procedure  on  the  revenue  side        1863. 
of  the  Court  of  Exchequer?  Yet  these  provisions  as  to  the      ^r-*-^ 
jurisdiction    and  procedure  of  this  Court,  the   Court  of     General 
Exchequer  has  taken  upon  itself  to  prescribe  and  settle       Sillxm, 
as  though  it  formed  part  of  its  own.     The  fundamental 
fallacy  of  the  whole  proceeding  appears  to  me  to  consist 
in   supposing   that,  because   a  cause  commences  on   the 
revenue  side  of  the  Court  of  Exchequer,  and  in  a  certain 
sense  may  be  said  to  be  a  cause  in  that  (yourt,  the  practice 
and  procedure  of  this  Court  is  therefore  to  be  a  part  of  the 
practice  and  procedure  of  the  Court  of  Exchequer.     The 
revenue  side  of  the  Court  of  Exchequer  is  a  separate  and 
distinct  Court;  this  Court  ofExchequer  Chamber  is  another. 
The  practice  and  procedure  of  the  one  is  not  that  of  the 
other ;  and  a  power  to  amend  the  practice  and  procedure 
of  the  one  is  not,  as  it  seems  to  roe,  a  power  to  amend  that 
of  the  other. 

But  can  it  be  supposed,  in  the  absence  of  clear  legislative 
enactment,  that  parliament  intended  to  confer  on  the  Court 
of  Exchequer  the  power  of  creating  or  withholding  an 
appeal  in  matters  of  revenue  at  its  pleasure  and  discretion  ? 
When,  in  the  history  of  juridical  legislation,  was  such  a 
thing  ever  heard  of  as  the  legislature  leaving  it  to  a  tribunal 
to  decide  whether  its  authority  should  be  subject  to  revision 
and  correction  on  appeal  ?  No  doubt;  in  order  to  prevent 
vexatious  and  frivolous  appeals,  the  right  to  appeal  may  be 
made  conditional  on  the  permission  of  the  Court;  but  no 
one  ever  heard  of  its  being  left  to  a  Court  to  decide 
whether  its  authority  should  be  generally  subject  to  an 
appellate  jurisdiction  or  not.  Statutory  power  has  been 
given  to  Courts  to  make  rules  and  regulations  as  to  pro- 
cedure, but  never  to  determine  whether  there  should  be 
a  superior  appellate  Court.  Is  it  conceivable  that  parlia- 
ment would,  in  a  matter  of  so  much  importance,  and  so 
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1868.        eminently  fitted  for  the  determination  of  the  legislature, 

^'^^^'^^      have  deleoated  its  functions  to  a  Court  of  law  ?    It  does 
Attorhst  ° 

0£Ms&AL  not  appear  to  me  enough  to  say  that  by  this  Act  the  pro- 
SiLLEx.  ceeding  by  bill  of  exceptions  is  allowed  in  revenue  cases, 
and  therefore  the  legislature  might  well  intend  to  give 
power  to  the  Court  of  Exchequer  to  superadd  the  pro- 
ceeding by  way  of  appeal.  The  obvious  answer  to  such  an 
ai^ument  is  that,  had  such  been. the  case,  nothing  would 

4 

have  been  more  easy  than  for  parliament  so  to  enact.     A 
few  short  lines,  and  the  matter  would  have  been  set  at  rest. 
But,  besides  this,  there  are  material  distinctions  between  the 
proceeding  by  bill  of  exceptions  and  that  by  appeal.     The 
proceeding  by  appeal,  consisting,  as  it  does,  of  three  stages, 
instead  of  two,  is  more  likely  to  be  resorted  to  for  the  pur- 
pose of  delay.     The  case  on  which  the  appeal  is  to  be 
brought  must  be  stated  between  the  parties,  or,  in  case  of 
disagreement,  must  be  settled  by  the  Court  or  a  Judge.     It 
may  not  have  been  deemed  advisable  to  place  the  Crown  in 
this  position.   I  am  warranted  in  thinking  that  the  adoption 
of  this  mode  of  proceeding  in  revenue  cases  was  deemed  of 
doubtful  expediency,  from  the  fact  that,  though  the  Act  of 
the  22  &  23  Vict.  c.  21  passed  as  far  back  as  1859,  it  was 
not  till  November  last,  that  is,  after  an  interval  of  four 
years,  that  the  Court  of  Exchequer,  in  consequence  of  the 
difficulty  which  arose'as  to  settling  the  bill  of  exceptions  in 
this  case,  had  recourse  to  this  26th  section,  and  made  the 
rule  of  the  4th  of  November,  1863,  in  order  to  get  rid  of 
the  embarrassment  in  which  it  found  itself  placed.     It  may 
be  that,  from  a  doubt  of  the  propriety  of  extending  the 
right  of  appeal  to  revenue  causes,  the  legislature  may  pur- 
posely have  stopped  short  of  introducing  an  appeal  clause 
into  the  Act  of  1859,  and  may  have  contented  itself  with 
affording  a  remedy  by  bill  of  exceptions,  as  being  of  a  more 
formal  character,  and  less  likely  to  be  resorted  to,  except  on 


MICHAELMAS  TBRM^    27    VICT. 


639 


very  substantial  grounds,  and  as  avoiding  the  inconvenience 
of  making  the  Crown  a  party  to  the  special  case  to  be  stated 
in  the  case  of  appeaL 

This  view  of  the  case  becomes  materially  confirmed  when 
it  is  obsenred  how  much  of  the  provisions  of  the  Common 
Law  Procedure  Acts  in  relation  to  proceedings  on  error 
has  been  introduced  by  specific  enactment  into  the  statute 
in  question.  In  the  9th,  10th,  18th  and  19th  sections  we 
have  the  provisions  of  those  Acts  relating  to  error  applied 
to  revenue  causes.  It  follows  that  either  parliament  did 
not  consider  the  adoption  of  these  provisions  as  within  the 
competency  of  the  Court  of  Exchequer  within  the  26th 
section,  or  did  not  think  proper  to  leave  legislation  on  such 
a  matter  to  the  Court  instead  of  providing  it  by  act  of 
parliament.  Why  then  should  a  different  course  have  been 
pursued  in  the  perfectly  analogous  case  of  proceeding  by 
appeal  ?  Again,  in  the  20th  section,  we  have  a  provision 
for  the  right  to  a  bill  of  exceptions.  If  the  legislature  had 
intended  to  give  the  proceeding  by  appeal  as  well,  why 
should  it  have  stopped  short  of  saying  so?  Still  more 
striking  are  the  provisions  of  the  12th  and  13th  sections, 
by  which,  in  cases  of  appeal  from  the  assessments  of  the 
Commissioners  of  Inland  Revenue  to  the  Court  of  Exche- 
quer under  the  Succession  Duty  Act  (proceedings  clearly 
on  the  revenue  side  of  the  Court),  an  appeal  is  given,  in 
the  very  terms  of  the  Common  Law  Procedure  Act,  to  the 
Court  of  error  in  the  Exchequer  Chamber,  and  from  this 
Court  to  the  House  of  Lonls.  Can  it  be  supposed  that  if 
the  legislature  had  intended  to  extend  the  right  to  appeal 
further,  it  would  have  confined  its  specific  application  to 
this  particular  instance?  According  to  the  well  known 
rule  of  construction,  must  not  the  express  enactment  in  the 
particular  case  be  taken  to  negative  the  intention  to  extend 
the  provision  generally  ?    If,  indeed,  there  were  no  provi- 
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sions  of  the  Common  Law  Procedure  Acts  which  were 
applicable  to  aAsimilating  the  procedure  of  the  two  sides  of 
the  Court  of  Exchequer,  except  the  provision  as  to  appeal, 
I  should  feel  greater  diflSculty  as  to  the  construction  of  the 
26th  section.  But  there  are  several  most  valuable  provisions 
which  would  fall  plainly  within  the  procedure  of  the  Court 
in  my  sense  of  the  term.  Among  these  may  be  enumerated 
the  provisions  as  to  evidence,  as  to  discovery  and  inspection, 
and  as  to  trial, — provisions  which  have  had  the  effect  of 
improving  the  administration  of  justice  in  the  Courts  of  law 
in  a  very  eminent  degree.  To  the  adoption  of  these  and 
similar  provisions  of  the  Common  Law  Procedure  Acts  the 
power  of  the  Court  of  Exchequer,  in  my  opinion^  alone 
extends.  To  push  it  further  would  be,  I  think,  to  make 
parliament  say  what  it  has  not  said,  and  do  what  it  has  not 
done — to  legislate,  in  short,  instead  of  expounding  the 
statute,  which  alone  is  within  our  province. 

I  regret  to  be  obliged  to  come  to  this  conclusion  ;  partly 
because  the  proceeding  by  bill  of  exception  appears  to  have 
been  given  up  on  the  belief  that  this  proceeding  could  be 
adopted ;  still  more  because,  if  the  view  I  have  taken  be 
correct,  the  opportunity  will  be  lost  of  settling  the  law  on  the 
very  important  question  of  the  construction  of  the  Act  of 
the  59  Geo.  3,  c.  69,  as  to  the  equipment  of  ships  for  the 
service  of  belligerents.  We  should,  however,  be  altogether 
departing  from  the  principles  on  which,  in  the  dischaige  of 
our  judicial  functions,  it  is  our  solemn  duty  to  act,  if  we 
allowed  ourselves  to  be  influenced  by  considerations  soch 
as  these.  We  must  interpret  the  act  of  parliament,  on 
which  alone  the  present  question  depends,  as  we  would  do 
any  other  statute,  and  as  though  the  discussion  and  decision 
of  a  great  question  of  national  importance  were  not  depend- 
ing on  our  judgment  on  this  preliminary  objection.  I 
cannot,  however,  but  observe,  in  conclusion,  that  in  all 
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probability  we  shall  neither  prejudice  the  parties,  nor  delay 
the  nhimate  decision  of  this  great  question,  by  dismissing 
this  appeal  Whatever  might  have  been  our  decision  on 
the  main  question  had  we  proceeded  to  hear  this  appeal^ 
this  case  would  no  doubt  have  been  taken  to  the  House  of 
Lords.  Doubtless  such  will  be  the  case  now;  and  if  the 
highest  appellate  tribunal  should  hold  the  decision  of  this 
Court  on  the  question  of  jurisdiction  to  be  erroneous,  the 
case  will  be  heard  there  upon  its  merits,  just  as,  no  doubt,  it 
would  have  been  had  we  heard  this  appeal  out,  and  decided 
the  main  question  involved  in  it.  It  is  satisfactory,  there- 
fore, to  think  that  no  injury  or  delay  will  be  occasioned  by 
dismissing  this  appeal  in  the  present  stage,  even  should  we 
be  wrong.  I  concur  with  those  members  of  the  C^ourt  who 
think  that,  according  to  the  true  construction  of  the  26th 
section,  we  have  no  jurisdiction  to  entertain  this  appeal,  and 
that  our  only  course  is  to  dismiss  it. 

Appeal  dismissed  (a). 


(a)  The  Crown  appealed  to  the 
House  of  Lords,  and  Lord  West' 
bury,  C,  Lord  iSif.  LeonardM^  Lord 
Chdmsford^  and  Lord  Kingsdaum 
were  of  opinion  that  the  Ck>urt  of 


Exchequer  had  no  power  to  make 
the  Rules;  Lord  Cranwarth  and 
Lord  Wen^eydale  were  of  a  dif- 
ferent opinion. 


1863. 
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Nov.  11.         Bakes  v.  The  Gdardiaks  op  the  Billebicat  Union. 

^^^l^  Declaration  for  goods  sold  and  dellTered,  work 
agunst  the       done,  and  materials  provided,  &c. 

gnaraians  of  r  ' 

a  union  or  Plea  (inter  alia). — That  the  matter  herein  pleaded  to  was 

parish  for  uijr  ,  '  ^  "^ 

dehtk  claim,  a  debt,  claim,  or  demand  incurred  by  the  defendants  as  the 
dne  ftom  them  guardians  of  an  Union,  after  the  passing  of  the  Act,  &c. 
2^^"^m-  (22  &  23  Vict  c.  49),  intituled  « An  Act  to  provide  for 
Sehatf ^itt*  the  payment  of  debts  incurred  by  Boards  of  Guardians  in 
in  which  the     Unions  and  Parishes  and  Boards  of  Management  in  School 

same  shall  ^ 

hare  been         districts ;"  and  that  the  plaintiff  did  not  commence  any  pro- 

incQired 

or  become        ceedings  for  the  said  debt  within  the  half  year  in  which  the 

dne,  or  within 

three  months  same  was  incurred  or  became  due,  or  within  three  months 

expiration  after  the  expiration  of  such  half  year;  nor  has  the  Poor 

year,  or  nnless  ^^  Board  granted  any  extension  of  time  for  the  payment 

SeifwrtOTdod  ^^  ^^®  ^'^  supposed  debt,  or  any  part  thereof;  nor  was  this 

lA*^BMffi  action  commenced  within  the  time  limited  by  the  statute  in 

vnder  the  guch  case  made. — Issue  thereon. 

22  A  23  Vict 

c  49,  fl.  I.  By  order  of  Nisi   Prius  the  cause  was  referred  to  an 

arbitrator,  who  stated  a  case  for  the  opinion  of  this  Court 
(so  far  as  material)  as  follows: — 

The  plaintiff  is  a  suigeon,  and  one  of  the  medical  officers 
of  the  Billericay  Union.  The  defendants  are  the  board  of 
guardians  of  the  same  Union.  The  plaintiff's  appointment 
was  with  the  consent  of  the  Poor  Law  Board,  and  on  the 
terms  of  remuneration  fixed  by  Articles  177  and  183  of  the 
General  Consolidated  Order  of  the  Poor  Law  Board,  dated 
the  24th  day  of  July,  1847. 

The  action  was  brought  to  recover  extra  medical  fees 
(beyond  the  yearly  salary)  accruing  in  the  half  year  ending 
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the  29th  of  September,  186L     The  date  of  the  firet  item 
was  the  29th  of  March,  and  the  last  the  Ist  of  July. 
The  writ  issued  on  the  9th  of  June,  1862* 
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Guard]  AKB  or 
The  question  for  the  opinion  of  the  Court  is,  whether    Billxricat 


the  above  plea  is  or  is  not  bad  in  substance. 

D.  D.  Keane,  for  the  plaintiff.— By  the  22  &  23  Vict 
c.  49,  8.  1  (a\  any  debt,  claim,  or  demand  due  from  the 
guardians  of  any  union  or  parish  **  shall  be  paid  within  the 
half  year  in  which  the  same  shall  have  been  incurred  or 
become  due,  or  within  three  months  after  the  expiration  of 
such  half  year,  but  not  afterwards  :**  provided  that  the  Poor 
Law  Board  may,  if  they  see  fit,  extend  the  time  for  a  period 
not  exceeding  twelve  months  after  the  date  of  such  debt, 
claim,  or  demand.  By  section  4  (ft),  if  proceedings  have  been 


Ubioh. 


(«)  Sect.  1.—"  With  respect  to 
any  debt,  cUim,  or  demand  which 
maj,  after  the  passing  of  this  Act, 
be  lawftilljr  incurred  by  or  become 
due  from  the  guardians  of  any 
union  or  parish,  or  the  board  of 
management  of    any  school    or 
asylum  district,  such  debt,  claim, 
or  demand  shall  be  paid  within 
the  half  year  in  which  the  same 
shall  have  been  incurred  or  be- 
come due,  or  within  three  months 
after  the  expiration  of  such  half 
jrear,  but  not  afterwards,  the  com- 
mencement of  such  half  year  to  be 
reckoned  from  the  time  when  the 
liut  half  year's  account  shall  or 
ought  to  have  been  closed  accord- 
Itig   to  the  order  of  the  Poor 
IL«aw  Commissioners  or  Poor  Law 
Soard:  Provided  that  the  Poor 
L«aw  Board,  by  their  order,  may, 
if  they  see  fit,  extend  the  time 
^rithin  which  such  payment  shall 
t>e  made  for  a  period  not  exceed- 
iag  twelve  months  after  the  date 
of  such  debt,  claim,  or  demand/* 

VOL.  II. — H.  &  C.  U 


(b)  Sect.  4. — "If  any  person 
claiming  any  debt  or  demand  shall 
have  commenced  or  shall  here* 
after  commence  proceedings  in 
any  Court  of  law  or  equity,  or 
before  any  justice  or  other  com- 
petent authority,  within  the  time 
hereinbefore  limited,  or  within 
the  time  to  which  the  Poor  Law 
Board  may  grant  extension,  and 
shall  with  due  diligence  prosecute 
such  proceedings  to  judgment  or 
other  final  settlement  of  the  ques- 
tion, such  judgment  shall  be  satis- 
fied by  the  guardians  or  managers 
against  whom  or  against  whose 
officer  the  same  may  be  brought, 
notwithstanding  that  such  judg- 
ment may  be  recovered  or  such 
final  settlement  arrived  at  after 
the  expiration  of  the  period  here- 
inbefore provided,  and  all  pro- 
ceedings taken  by  mandamus  or 
otherwise  for  the  enforcing  of 
such  judgment  without  delay 
shall  be  deemed  to  be  within  the 
operation  of  this  section.** 
U  EXCEL 
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1863.       commenced  in  any  Court  of  law  or  equity  within  the  time 
'jf'*^'^*^      limited^  or  to  which  the  Poor  Law  Board  may  grant  exten- 
«'•  sion^  and  have  been  prosecuted  with  due  diliirence  to  judg- 

BiLLEKioAT    ment,  such  judgment  shall  be  satisfied  by  the  guardians 
notwithstanding  such  judgment  may  have  been  recovered 
after  the  period  prescribed.  The  statute  does  not  in  express 
terms  prohibit  the  bringing  an  action,  but  merely  says  that 
the  debt  shall  be  paid  within  the  time  limited,  but  not 
afterwards.     Therefore  that  provision  is  no  answer  to  an 
action  for  the  debt,  though  it  may  possibly  afford  ground 
for  application  to  a  Court  of  equity  to  restrain  execution. 
[BramwelU  6. — The  presumption  is  that  the  legislature  has 
not  enacted  a  law  so  absurd  as  to  allow  an  action  to  be 
commenced  in  which  the  defendant  may  apply  to  the  Court 
of  Chancery  to  restrain  execution.]    The  1st  section  imposes 
on  the  defendants  the  duty  to  pay  the  debt,  and  the  plea 
sets  up  a  breach  of  duty  as  an  answer  to  a  breach  of  con- 
tract.    If  the  debt  were  paid  after  the  time  limited  by  the 
1st  section,  the  auditors  might  disallow  it;  or  it  might  be 
objected  that  due  diligence  was  not  used  in  prosecuting  the 
proceedings  to  judgment,*  as  required  by  the  4th  section, 
but  there  is  nothing  in  the  Act  which  authorizes  a  plea 
of  this  kind.     [Pigott^  B. — Out  of  what  fund  is  the  plain- 
tiff to  be  paid  ?]     There  is  no  rule  of  law  which  prohibits  a 
restrospective  rate :    Harrison  v.  Stickney  {a) ;  and  it  seems 
that  the  real  and  personal  property  of  the  guardians  is  liable 
to  the  debts  of  judgment  creditors :  The  Attorney  General  v. 
Wilkinson  (ft).     Or  it  may  be  that  the  defendants,  who  in 
breach  of  their  duty  have  omitted  to  pay  at  the  right  time, 
would  have  to  pay  with  their  own  monies.     Moreover  the 
plea  is  bad  in  form;  for  at  the  time  it  was  pleaded  the 
period  during  which  the  Poor  Law  Board   might   have 
granted  an  extension  had  not  expired  with  respect  to  all 
the  items  of  claim. 

(a)  2  H.  L.  108.  (b)  28  L.  J.  Chan.  392. 


Union. 
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C.  PoUock  appeared  for  the  defendants,  but  was  not  called 
upon  to  argue.  3^;^^ 

9. 

Guardians  OF 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  defend-  Billkeioat 
ants  are  entitled  to  judgment  The  action  is  brought  to 
recover  a  debt  due  from  the  guardians  of  a  Poor  Law  Union 
to  the  plaintifi^  one  of  the  medical  officers  of  the  Union. 
The  22  &  23  Vict.  c.  49,  s.  1,  says  that  such  a  debt  shall  be 
paid  within  the  half  year  in  which  the  same  was  incurred  or 
became  due^  or  within  three  months  after  the  expiration 
of  such  half  year,  but  not  afterwards ;  and  the  question  is, 
whether  a  plea  setting  up  the  fact  that  the  action  was  not 
commenced  until  after  that  period  expired  is  an  answer  to 
the  action ;  or  in  other  words,  whether,  when  the  legislature 
has  said  that  a  debt  shall  be  paid  within  a  limited  time, 
but  not  afterwards,  an  action  may  be  brought  for  it,  and 
the  defendant  compelled  to  apply  to  a  Court  of  equity  to 
restrain  the  execution.  I  am  clearly  of  opinion  that  when 
a  statute  says  that  a  debt  shall  not  be  paid  after  a  certain 
time,  no  action  can  be  maintained  for  it  The  principle 
applies  to  a  large  class  of  demands ;  but  it  is  sufficient  to 
say  that  where  a  man  has  contracted  to  do  something  which 
at  the  time  of  the  contract  was  lawful,  but  which  has  sub- 
sequently become  unlawful,  as  for  instance,  by  the  termina- 
tion of  peaceful  relations  between  this  country  and  foreign 
nations,  no  action  can  be  brought  against  him  on  the  con- 
tract. Here  the  statute  says  that  the  debt  shall  not  be 
paid  after  the  time  prescribed,  and  the  common  sense  is, 
that  if  it  is  not  to  be  paid  it  cannot  be  sued  for. 

Any  objectio  i  to  the  form  of  the  plea  is  met  in  either  of 
two  ways ;  in  the  first  place,  by  saying  that  the  time  limited 
has  expired ;  and,  secondly,  if  at  the  time  of  plea  pleaded 
the  period  within  which  the  Poor  Law  Board  might  have 
granted  an  extension  had  not  expired,  the  answer  is  that 

u  u  2 
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1868.        the  Poor  Law  Board  has  not  extended  the  time.     If  thej 
Bakeb       should  afterwards  do  so,  I  think  that  an  action  might  be 
GuAEDiAMOf  "Mi^'^toined.     This  action  was  brought  after  the  time  pre- 
BiLLiRioAT    scribed  by  the  statute  had  elapsed,  and  before  any  exten- 
sion of  it  by  the  Poor  Law  Board,  and  therefore  it  is  not 
maintainable. 

Bramwbll^  B. — I  am  also  of  opinion  that  the  defendants 
are  entitled  to  judgment.  I  should  have  had  no  doubt  but 
for  the  proviso  at  the  end  of  the  first  section,  because  when 
a  statute  says  that  a  debt  shall  not  be  paid  the  obvious 
meaning  is  that  it  shall  not  be  sued  for.  My  difficulty  was 
whether,  as  the  Poor  Law  Board  has  power  to  extend  the 
time,  the  statute  would  be  a  bar  until  the  period  during 
which  they  might  have  granted  an  extension  had  expired. 
The  probable  solution  of  the  diflBculty  is  this — if  any 
action  be  brought  after  the  time  has  elapsed,  and  before  the 
Poor  Law  Board  has  granted  an  extension  of  it,  the  action 
b  barred ;  but  a  fresh  action  may  be  brought  if  the  Board 
afterwards  think  fit  to  extend  the  time.  In  general,  when  a 
debt  is  once  barred  it  is  barred  for  ever;  for  a  judgment  in 
one  action  cannot  properly  be  said  to  be  a  bar  to  another 
action  unless  it  prevents  the  plaintiff  from  maintaining  it 
But  to  this  rule  there  are  exceptions.  Where  an  attomej 
brings  an  action  for  work  done  by  him  as  such,  without 
having  one  month  before  delivered  a  signed  bill,  the  action 
is  barred,  but  not  his  claim ;  for  if  he  afterwards  complies 
with  the  requisites  of  the  Attorneys*  Act,  he  may  maintain 
a  fresh  action.  Again  the  Statute  of  Limitations  deprives 
a  creditor  of  his  remedy,  and  in  one  sense  of  his  action ; 
but  if  there  is  afterwards  an  acknowledgment  in  writing, 
or  part  payment  of  the  principal  debt  or  interest,  he  maj 
maintain  another  action.  So,  here,  I  think  that  if  the  Poor 
Law  Board  should  afterwards  grant  an  extension  of  the 
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time,  though  the  plea  is  a  bar  to  thia  action,  the  plain  tifF       1863. 
might  maintain  another  action.  ^^T^    ' 

». 

^     ,  ^  GOARDIAVSOF 

C^ANNBLL,  B. — I  am  also  of  opinion  that  our  judgment  Billerioat 
ought  to  be  for  the  defendants.  The  question  whether  the 
plaintiff  is  entitled  to  recover  depends  on  the  22  &  23 
Vict.  c.  49,  and  in  my  opinion  that  statute  is  a  bar  to  the 
action.  Where  the  enacting  words  of  a  statute  go  beyond 
the  preamble,  if  they  are  clear  and  unambiguous  they  can- 
not be  restrained  by  it  That  is  a  sound  rule  of  constrac- 
tion ;  but  it  is  quite  consistent  with  it  to  refer  to  the  pre- 
amble and  ascertain  what  light  it  throws  on  the  enacting 
clauses.  Now  the  preamble  of  the  22  &  23  Vict,  c  49  says 
that  it  is  expedient  to  define  and  limit  the  period  during 
which  debts  thereafter  incurred  by  guardians  of  unions  for 
the  relief  of  the  poor  may  be  paid.  The  first  section  limits 
three  periods,  two  definite,  the  third,  in  a  sense,  indefinite ; 
viz.,  within  the  half  year  in  which  the  debt  shall  have  been 
incurred  or  become  due,  within  three  months  after  the 
expiration  of  such  half  year,  or  within  the  time  which  the 
Poor  Law  Board  is  empowered  to  extend  for  payment ; 
which  may  be  considered  as  providing  equitable  relief.  The 
plea  negatives  the  fact  that  the  action  was  brought  within 
the  two  first  periods,  and  it  avers  that  the  Poor  Law  Board 
have  not  granted  any  extension  of  the  time  for  payment. 
Therefore  that  section  alone  would  afford  an  answer  to  this 
action.  But  it  is  argued  that,  reading  the  1st  and  4th  sec* 
tions  together,  there  is  nothing  to  prohibit  the  bringing  an 
action.  In  my  judgment  the  4th  section  does  not  create 
any  diflSculty •  It  provides  that  if  an  action  be  commenced 
within  the  time  limited,  or  within  the  time  to  which  the 
Poor  Law  Board  may  grant  extension,  the  judgment  shall 
be  satisfied  by  the  guardians  notwithstanding  it  may  be  reco- 
vered after  the  expiration  of  the  period,  provided  the  pro- 
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1868.       oeedingB  to  final  judgment  have  been  prosecated  with  dae 

^^T^*"^      diligence.    It  is  obvions  that  it  would  ha?e  been  a  hardship 

^-  if  it  were  otherwise.    Here  the  phdntiff  should  have  clothed 

BiLumioAT    himself  with  authority  from  the  Poor  Law  Board.  Although 

this  action  is  barred,  if  he  should  obtain  from  the  Board  an 

extension  of  time  I  think  that  he  maj  bring  a  fresh  acuon ; 

for  it  will  not  be  substantially  the  same  claim  when  the 

plaintiff  is  armed  with  a  new  authority. 

PraoTT,  B. — I  am  of  the  same  opinion.  Under  the  old 
administration  of  the  ^x>r  Law,  oyerseen  let  claims  run  in 
arrear  and  made  retrospective  rates.  These  were  frequently 
disputed  and  litigation  followed,  the  expense  of  which  often 
fell  upon  the  overseers.  This  statute  has  a  double  object^ 
to  protect  the  rates  and  define  the  duties  of  guardians.  It 
requires  the  creditor  to  make  his  claim  within  the  specified 
periods,  and  prohibits  the  guardians  from  paying  after  those 
periods.  They  have  no  power  to  extend  the  time,  but  that 
power  is  conferred  on  another  body  whose  duty  it  is  to  con- 
troul  them.  The  statute  is  in  effect  a  statute  of  limitations, 
and  if  we  did  not  so  construe  it  as  to  support  this  plea  we 
should  defeat  its  object  and  embarrass  guardians.  A  judg- 
ment being  obtained,  execution  might  issue  against  any  one 
of  them  at  the  discretion  of  the  plaintiff,  so  that  in  some 
instances  ruinous  consequence  might  overtake  an  individual 
discharging  a  public  duty  without  any  compensation.  For 
these  reasons  I  think  that  the  plea  is  good,  and  that  the 
defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 
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H0OO8OII  V.  Wood.  Nov,  16. 

JJeCLARATION.— For  that  by  indenture,  dated  the  A  testator 

gave,  on  the 

17th  of  June,  1854,  between  W.  Maud  and  A.  Maud  of  death  of  his 
the  first,  J.  Knowles  of  the  second  part,  the  plaintiff  of  the  a  legacy  of 
third  part,  and  the  defendant  of  the  fourth  part,  the  defend-  ^hildOT  ^' 
ant  covenanted  with  the  plaintiff  that  he  the  defendant  children,  to 

^  be  paid  at 

would  pay  a  moiety  of  a  lesacy  of  400/.  therein  mentioned  ^^^  respec- 
to  the  legal  personal  representative  of  W.  Parker  in  case  twenty-one 

yoMBf  and  he 

of  his  death   under  age,   and   also  would  save  harmless  charged  the 
and  keep  indemnified  at  all  times  thereafter  the  plaintiff  residuary  real 
against  all  liability  consequent  on  the  non-payment  of  the  ^tate^^^The 
said  moiety  of  the  said  legacy. — Averments :  that  the  said  J^^entitled^ 
W.  Parker  died  under  ace,  and  that  the  plaintiff  has  per-  ^^^'  ^^\^^ 

^  '  r  »  to  a  moiety 

formed  all  conditions  precedent,  &c.,  to  entitle  him  to  re-  ^^  ^^  ^ 

estate, 

cover  the  said  moiety  of  400/. — Breach :  that  the  defendant  effected  a 

1.1.  partition  with 

did  not  nor  would  pay  the  said  moiety  or  save  harmless  the  person 
or  keep  indemnified  the  plaintiff,  after  the  making  of  the  other  moiety, 
said  indenture,  against  all  liability  consequent  on  the  non-  ^enfcove^ 
payment  of  the  said  moiety  of  the  said  le^cy,  and  the  Jhe^eT to 
plaintiff  in  consequence  of  such   non-payment  incurred  P*y*»noie*y 
liability  for  costs  in  defending' himself  against  a  suit  in  of  400/.    The 

.     •'  ...  testator's 

equity  brought  against  him  by  the  said  personal  representa-  granddaughter 
tive,  which  liability  was  consequent  on  the  non-payment  of  child  who 
the  said  moiety  within  the  meaning  of  the  said  covenant,  thea^oT 
and  against  which   liability  the  defendant  did   not  save  !!J^^'^n^ 

his  lifetime 
the  plaintiff 
eold  his  part  of  the  real  estate  to  the  defendant,  who  covenanted  with  the  plaintiff  to  pay 
him  a  moiety  of  the  legacy  of  400/.,  and  also  to  save  handless  and  keep  indemnified  the 
plaintiff  against  all  liability  consequent  on  the  non-payment  of  it.  The  personal  repre> 
sentative  of  the  legatee  instituted  a  suit  in  Chancezy  to  recover  the  legacy,  when  it  was  held 
that  on  the  death  of  the  legatee  it  ceased  to  be  a  charge  on  the  testator  s  real  estate.  The 
plaintiff  having  brought  an  action  ajgainst  the  defendant  on  his  covenant  to  pay  a  moioty  of 
the  legacy : — Held,  that  the  plaintiff  was  entitled  to  recover  200/.,  and  not  merely  nommal 
damages. 
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1808.  harmlefls  or  keep  indemnified  the  plaintifl;  by  reason  whereof 
the  plaintifF  sustained  damage  to  the  amount  thereof  to 
wit,  to  the  amount  of  35/.,  from  or  against  which  damage 
the  defendant  has  not  saved  harmless  or. indemnified  the 
plaintiff. 

Pleaa  — First :  as  to  the  first  breach  of  covenant  mentioned 
in  the  declaration,  payment  into  Court  of  Is.,  and  that  the 
same  is  sufficient  to  answer  the  claim  of  the  plaintiff  in  the 
matter  pleaded  to. 

Second. — As  to  the  residue,  that  the  legacy  in  the  decla- 
ration mentioned  was  alleged  or  supposed  to  be  payable 
under  the  will  of  one  J.  Jennings,  deceased,  to  the  ssud  W. 
Parker,  or  to  his  legal  representative  in  case  of  his  death 
under  the  age  of  twenty-one  years,  at  a  certain  time  and 
upon  certain  conditions;  that  after  the  said  W.  Parker  died 
under  twenty-one,  and  before  any  breach  by  the  defendant 
of  any  of  the  covenants  mentioned,  the  plaintiff  gave  notice 
to  the  defendant  that  the  l^al  representatives  of  W.  Parker 
were  not  entitled  to  be  paid  or  to  receive  the  said  moiety  of 
the  said  legacy,  and  requested  the  defendant  not  to  pay  the 
same  to  them ;  that  thereupon  the  defendant  in  pursuance  of 
and  in  compliance  with  the  said  notice  and  request  of  the 
plaintiff,  refused  to  pay  and  did  not  pay  the  said  moiety  to  the 
said  representatives,  which  is  the  non-payment  of  the  moiety 
in  the  declaration  mentioned ;  that  upon  and  in  consequence 
of  such  refusal  and  non-payment  by  the  defendant,  and  not 
otherwise,  the  said  suit  in  equity  was  brought  agunst  the 
plaintiff  by  the  said  legal  representatives ;  that  such  pro- 
ceedings were  afterwards  had  in  the  suit  that  it  was  decided 
and  decreed  that  the  legal  representatives  of  W.  Parker 
were  not  entitled  to  be  paid  or  to  receive  the  said  moiety  of 
the  said  legacy,  and  that  the  defendant  was  not  bound  to 
pay  the  same,  and  that  the  liability  of  the  plaintiff  for  the 
costs  in  the  second  breach  mentioned  arose  and  was  incurred 
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solely  and  in  consequence  and  by  reason  of  such  non-       1868. 
payment  as  aforesaid  by  the  defendant,  and  in  pursuance  of 
and  in  compliance  with  the  said  notice  and  request  of  the 
plaintiff  as  aforesaid,  and  that  the  said  costs  would  not 
otherwise  have  arisen  or  been  incurred. 

Issue  on  so  much  of  the  first  plea  as  alleged  that  the  sum 
paid  into  Court  was  sufficient  to  satisfy  the  plaintiff*s  claim 
in  respect  of  the  matter  therein  pleaded  to. 

Demurrer  to  second  plea,  and  joinder  therein. 

By  consent  the  following  case  was  stated  for  the  opinion 
of  this  Court: — 

John  Jennings  by  bis  will  (dated  the  7th  of  January, 
1835),  after  a  devise  of  real  estate,  gave  an  annuity  of  32/. 
to  his  son  John,  and  after  his  decease  an  annuity  of  201.  to 
his  granddaughter  Mary  Button.  **  And  upon  the  death  of 
my  said  granddaughter  Mary  Button,  I  give  and  bequeath 
to  her  children  the  legacy  or  sum  of  400Z.,  to  be  shared  and 
divided  equally  between  and  amongst  them  in  case  there 
shall  be  more  than  one,  and  if  but  one  then  to  such  only 
child,  and  to  be  paid  to  such  child  or  children  respectively 
at  his,  her,  or  their  respective  ages  of  twenty  one  years. 
And  I  order  and  direct  that  if  any  child  or  children  of  my 
said  granddaughter  shall  happen  to  die  before  his^  her,  or 
their  share  or  shares  of  the  said  sum  of  400/.  shall  become 
payable  by  virtue  of  this  my  will,  then  the  share  or  shares 
of  him,  her,  or  them  so  dying  shall  go  and  be  paid  to  his, 
her,  or  their  surviving  brothers  and  sisters  and  the  executors 
and  administrators  of  any  brother  or  sister  who  shall  have 
lived  to  attain  the  age  of  twenty-one  years,  at  such  time  as 
his,  her,  or  their  original  share  or  shares  shall  become  pay- 
able. And  I  also  order  and  direct  that  all  and  every  the 
share  and  shares  hereinbefore  directed  to  survive  and  accnie, 
shall  from  time  to  time  survive  and  accrue,  together  with 
the  original  share  and  shares,  until  such  original  share  and 
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1868.        shares  shall  by  virtue  of  this  my  will  become  payable ;  and 
^^j-v-*_^      jIj^^  jjjg  share  and  shares  of  such  of  the  children  of  my  said 

V.  granddaughter  as,  at  the  time  of  her  death,  shall  be  under 

Wooo. 

the  age  of  twenty-one  years,  shall  bear  interest  at  the  rate 

of  6L  per  cent,  per  annum  from  her  decease,  and  that 

such  interest  shall  be  paid  and  applied  half  yearly  for  and 

towards  the  maintenance,  education,  and  benefit  of  such  last 

mentioned  child  or  children  until  their  respective  shares  of 

the  principal  shall  become  payable." 

The  testator  then  devised  his  dwelling-house  and  certain 
lands  and  all  the  residue  of  his  real  and  personal  estate, 
**  (but  subject  to  and  charged  with  the  payment  of  all  my 
debts  and  funeral  and  testamentary  expenses,  and  also  sub- 
ject to  and  chained  with  the  annuities  and  legacies  herein- 
before  given),  in  manner  following,  that  is  to  say,  as  to  one 
moiety  or  equal  half  part  of  the  said  real  and  personal 
estate,  unto  my  daughter  Jane  Jennings,  her  heirs,  execu- 
tors, administrators  and  assigns,  according  to  the  nature 
and  tenure  thereof  respectively ;  and  as  to  the  other  moiety 
or  equal  half  part  thereof  unto  my  daughter,  Eliza  Jennings 
and  her  assigns,  for  and  during  the  term  of  her  natural  life ; 
and  from  and  immediately  after  her  decease  unto  my  grand- 
son, R.  Hodgson,  his  heirs,  executors,  administrators  and 
assigns,  absolutely  for  ever." 

The  testator  appointed  the  said  Jane  Jennings  and  B« 
Hodgson  executrix  and  executor  of  his  will.  He  died 
shortly  after  the  date  of  his  will.  At  the  time  of  the  date 
of  the  will  and  of  his  death,  Mary  Button  was  the  wife  of 
James  Button,  by  whom  she  had  two  children  who  died  in 
infancy,  James  Button  died  in  1837,  and  in  1847  his 
widow,  the  said  Mary  Button^  married  Thomas  Parker^  by 
whom  she  had  one  child,  William  Parker.  Mary  Parker 
died  on  the  15th  September,  1851. 

Elizabeth  Jennings  survived   the  testator  a  few  days. 
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V. 

Wood. 


After  her  death  the  plaintiff  and  Jane  Jennings  effected  a        1863. 
partition  of  the  hereditaments  so  to  them  devised  in  moie-      hodosoh 
ties^  and  the  hereditaments  hereinafter  stated  to  have  been 
conveyed  to  the  defendant  were  part  of  the  hereditaments 
whichy  on  such  partition,  were  conveyed  to  the  plaintiff  in 
severalty. 

In  the  deed  by  which  the  partition  was  effected  Jane 
Jennings  and  the  plaintiff  covenanted  with  each  other  that 
each  would  pay  and  satisfy  one  moiety  of  the  said  legacy  of 
4OO/.9  and  would  indemnify  the  other  against  the  payment 
of  such  moiety. 

In  the  lifetime  of  W.  Parker,  and  after  the  partition  was 
effected,  the  hereditaments  hereinafter  stated  to  have  been 
conveyed  to  the  defendant  were  by  the  plaintiff  offered  for 
sale  by  auction,  subject  to  certain  conditions  of  sale,  one  of 
which  was,  that  the  premises  were  intended  to  be  sold 
"  subject  to  a  legacy  of  400/.  bequeathed  by  the  will  of 
John  Jennings,  payable  to  one  W.  Parker,  then  aged  five 
years  and  upwards,  on  his  attaining  the  age  of  twenty^one 
years,  with  interest  in  the  meantime,  for  his  maintenance, 
education,  and  benefit ;  or  to  the  payment  of  the  principal 
to  the  legal  personal  representative  of  the  said  W.  Parker, 
in  case  of  his  death  under  age,  and  to  the  payment  by  the 
purchaser,  his  appointee,  heirs  or  assigns,  of  one  moiety  of 
the  said  legacy  of  400Z.  and  interest  accordingly."  The 
defendant  purchased  subject  to  that  condition. 

The  hereditaments  which  the  defendant  so  purchased 
were  conveyed  to  him  by  the  said  indenture  of  the  17th  of 
June,  1854.  The  said  W.  Maud,  A.  Maud  and.  J.  Enowles 
were  mortgagees,  and  as  such  joined  as  conveying  parties. 

The  indenture  recited  the  will  so  far  as  related  to  the 
annuities  and  the  legacy,  and  their  charge  on  the  real 
estate,  the  testator's  death  and  the  death  of  Elizabeth 
Jennings,  and  the  deed  of  partition,  and  the  covenant  con- 


654 


BXGHBQUBB  BBPORIB. 

1863.  tained  therein  for  payment  by  the  plaintiff  of  the  moiety  of 
the  legacy  of  400il^  and  the  yarioua  mortgage  deeds ;  and 
lastly  it  contained  a  recital  of  the  contract  of  purchase  as 
being  free  from  incumbrances  except,  the  moiety  of  the 
legacy  of  MOL 

The  witnessing  part  of  the  indenture  contained  a  con- 
veyance by  the  plaintiff  and  the  mortgagees  to  the  defend- 
ant and  his  heirs  of  the  said  hereditaments,  <<  subject  to  the 
payment  by  the  said  J.  Wood»  his  heirs  or  assigns,  of  one 
moiety  of  the  said  legacy  of  400iL  to  the  said  W.  Parker  on 
his  attaining  the  age  of  twenty-one  years,  with  interest  at  51. 
per  cent  per  annum  in  the  meantime,  for  his  maintenance, 
education,  and  benefit,  or  to  the  payment  of  the  principal 
of  the  said  moiety  to  the  legal  personal  representatives  of 
the  said  W.  Parker,  in  case  of  his  death  under  age ;  and  the 
other  moiety  of  which  said  legacy  was,  on  the  partition  of 
the  said  hereditaments,  charged  with  the  whole  thereof 
covenanted  to  be  paid  by  the  said  J.  Jennings,  his  heirs, 
&c.,  as  aforesaid,  and  also  further  subject  as  hereinafter 
mentioned.'* 

The  covenant  declared  on  immediately  followed  the  haben- 
dum in  the  following  words: — *<  And  which  said  moiety 
of  legacy  and  interest  so  to  be  paid  by  the  said  J.  Wood, 
his  heirs  or  assigns,  as  aforesaid,  he  the  said  J.  Wood,  for 
himself,  his  heirs,  executors  and  administrators,  doth  hereby 
covenant  with  the  said  R.  Hodgson,  his  heirs,  executors, 
and.  administrators,  to  pay  accordingly,  and  also  to  save 
harmless  and  keep  indemnified  at  all  times  hereafter  the 
said  R.  Hodgson,  his  heirs,  executors,  and  administrators 
against  all  liability  consequent  on  the  non-payment  of  the 
said  moiety  of  legacy  and  the  interest  thereof,  or  any  part 
thereof  respectively." 

W.  Parker  died  on  the  28th  of  April,  1860,  after  the 
execution  of  the  deed  of  conveyance,  under  the  age  of 
twenty-one. 
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T.  Parker^  who  obtained  letters  of  administration  of  the        1863. 
personal  estate  as  his  personal  representative,  claimed  to  be      J:'-'^-^ 

■  r  r  ^      ^  HODQ8OH 

entitled  to  the  legacy  of  4002.,  and  applied  to  the  plaintiff  v. 

•  Wood. 

for  payment  of  200L,  being  one  moiety  thereof.  The  plain- 
tiff having  been  advised  by  counsel  that  the  legacy,  in  the 
events  which  had  happened,  was  no  longer  a  charge  upon 
the  hereditaments,  objected  to  the  claim,  and  contended 
that  he  was  entitled  to  have  the  araoont  paid  to  him  by  the 
present  defendant,  and  so  informed  the  defendant. 

After  the  service  of  the  bill,  and  before  appearance,  the 
now  plaintiff  served  the  now  defendant  with  a  notice  not  to 
pay  the  legacy  of  400/.,  or  any  part  thereof,  to  T.  Parker, 
the  plaintiff  in  the  Chancery  suit. 

The  Court  of  Chancery  decided,  amongst  other  things, 
that  on  the  death  of  W.  Parker  under  age  the  legacy  of 
4002.  ceased  to  be  a  charge  on  the  real  estate  so  devised  in 
moieties,  and  that  his  said  personal  representative  was  not 
entitled  to  have  the  legacy  raised  and  paid  out  of  the  same ; 
and  the  Court  dismissed  the  bill  with  costs  {a\ 

The  now  plaintiff  received  from  T.  Parker  all  the  costs 
incurred  by  the  now  plaintiff  in  defending  the  suit,  except 
certain  extra  costs  which  were  not  allowed  on  taxation,  and 
which  formed  the  subject  of  the  claim  in  the  second  breach 
of  the  declaration. 

llie  now  defendant  has  not  pud  the  moiety  of  the  legacy 
to  T.  Parker,  or  to  anyone,  but  seeks  to  retain  it  for  his  own 
benefit. 

The  Court  b  to  be  at  liberty  to  draw  such  conclusions  of 
fact  as  a  jury  might  and  ought  to  draw. 

The  question  for  the  opinion  of  the  Court  upon  the  first 
issue  is,  whether,  under  the  circumstances  stated,  the  plain- 
tiff is  entitled  to  more  than  nominal  damages  for  the  breach 
of  covenant  committed  by  the  defendant  in  not  paying  the 
(a)  See  Parker  y.  llodgion^  1  Drew.  &  S.  568. 
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1863.  moiety  of  the  said  legacy  to  the  personal  representative  of 
H^^      W.  Parker. 

yg^'  If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  not 

entitled  to  more  than  nominal  damages  for  that  breach,  the 
plaintiff  is,  as  to  that  breach,  to  enter  a  nolle  prosequi ;  but 
if  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled 
to  more  than  nominal  damages  for  that  breach,  he  is  to  be 
at  liberty,  when  the  demurrer  is  disposed  of,  to  sign  judg- 
ment as  by  consent  for  200/.  upon  that  breach,  with  costs  of 
suit  to  be  taxed,  and  the  judgment  as  to  the  other  breach 
is  to  be  entered  according  to  the  event  of  the  demurrer. 
The  amount  of  damages  for  which  the  plaintiff  is  to  have 
judgment  under  the  second  breach  is,  if  necessary,  to  be 
referred  to  and  assessed  by  the  Master. 

Ckasby^  for  the  plaintiff  fa). — First,  the  plaintiff  is  entitled 
to  recover  200/.,  and  he  would  hold  it  as  a  trustee  for  the 
person  who  may  ultimately  establish  his  right  to  it  In 
order  to  ascertain  the  measure  of  damage,  regard  must  be 
had  to  the  construction  of  the  deed  and  the  rights  and 
obligations  of  the  parties.  Now  there  is  an  absolute  and 
unqualified  covenant  by  the  defendant  to  pay  the  plaintiff  a 
moiety  of  the  legacy  of  400/.  Where  one  person  coven- 
ants with  another  to  pay  him  a  sum  of  money,  the  legal 
claim  to  damage  for  breach  of  that  covenant  is  the  sum 
covenanted  to  be  paid.  Although  the  legacy  has  ceased  to 
be  a  charge  on  the  real  estate,  by  reason  of  the  death  of 
the  legatee  under  the  age  of  twenty-one :  Parker  v.  Hodg- 
son{b)i  the  covenant  remains  obligatory  on  the  defendant 
Even  in  equity  he  would  be  liable,  for  he  purchased  the 
estate  subject  to  the  payment  of  a  moiety  of  the  legacy. 

As  to  the  second  plea,  it  merely  sets  up  a  parol  request 

« 

(a)    Before    Polioeh,   C.    B.,      /%©«,  B. 
BramweU^  B.,  Channellj  B.,  and         (b)  1  Drew.  &  S.  568. 
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not  to  pay  the  money,  which  is  no  answer  to  this  covenant.        1863. 

An  obligation  created  by  an  instrument  under  seal  can  only      ^^^^ 
^    ^  "^  -^       Hodgson 

be  discharged  by  an  instrument  of  equal  validity :  Davey  v.  «• 

Wood. 

Prendergrcus  (a).  The  plea  being  bad,  the  plaintiff  is 
entitled  to  judgment  on  the  demurrer,  which  also  raises 
substantially  the  same  question  as  the  special  case ;  but  he 
is  willing  to  forego  his  claim  to  the  extra  costs  of  defending 
the  suit  in  equity. 

MelSsh  {Horace  Lloyd  with  him),  for  defendant. — ^The 
question  is,  what  damage  has  the  plaintiff  sustained  by  rea- 
son of  the  defendant's  refusal  to  perform  his  covenant.  If 
the  defendant  had  paid  the  moiety  of  the  legacy,  the  plain- 
tiff would  have  received  no  benefit,  for  he  could  not  have 
recovered  it  from  the  representative  of  the  I^atee.  If  A. 
covenants  with  B.  to  pay  a  sum  of  money  to  C,  B.  is  a 
trustee  for  C.  and  on  a  breach  of  that  covenant  may  recover 
the  full  amount,  but  if  A.  covenants  with  B.  that  he  will 
pay  him  a  sum  of  money  for  the  purpose  of  indemnifying 
him  against  a  liability  which  subsequent  events  render 
nugatory,  the  damage  in  respect  of  that  breach  of  covenant 
is  nominal  only.  Here  it  is  evident  upon  the  face  of  the 
deed  that  the  object  of  the  covenant  was  merely  to  indem- 
nify the  plaintiff  against  a  sum  which  it  was  supposed  he 
would  be  called  upon  to  pay  when  the  legatee  attained  the 
age  of  twenty-one  years. 

Cleasby^  in  reply. — ^This  is  not  a  mere  covenant  to  indem- 
nify, but  a  covenant  to  pay  and  also  save  hannless  and 
keep  indemnified.  In  Warwick  v.  Richardson  (b),  a  testator 
devised  his  real  and  personal  estate  to  two  trustees  to  sell 
and  invest  10,000/.  for  the  benefit  of  certain  persons.  One 
of  the  trustees  received  the  money  and  used  it  in  his  private 
(a)  6  B.  &  Aid.  187.  (h)  10  M.  &  W.  284. 
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1863.  trade,  and  gave  to  the  other  trustee  a  bond  of  indemnity. 
The  legatees  filed  a  bill  in  Chancery  against  the  trustees, 
and  obtained  a  decree  that  they  were  liable  to  pay  the 
10,000^ ;  and  in  an  action  on  the  bond  it  was  held  that 
the  obligor  was  liable  for  that  amount  and  interest,  and  not 
merely  the  costs  incurred  in  the  Chancery  suit.  In  Leth' 
bridge  ▼•  Mytton  (a\  the  defendant  by  his  marriage  settle- 
ment conveyed  estates  upon  certain  trusts,  and  covenanted 
with  the  trustees  to  pay  off  incumbrances  on  the  estates,  to 
the  amount  of  19,00021,  within  a  year ;  and  having  fiuled  to 
do  so,  it  was  held  that  the  trustees  were  entitled  to  recover 
19,000/.  in  an  action  on  the  covenant,  although  no  special 
damage  was  laid  or  proved*  In  Carr  v.  Roberts  (i),  a 
covenant  to  ''save,  protect,  defend,  keep  harmless  and 
indemnify^  from  the  payment  of  debts,  was  held  to  amount 
not  only  to  a  covenant  to  indemnify,  but  also  to  pay  the 
debts. 

Cur.  ado,  vulL 

Subsequently,  on  the  same  day,  the  judgment  of  the  Court 
was  delivered  by 

Pollock,  C.  B.—  We  are  all  of  opinion  that  our  judgment 
ought  to  be  for  the  plaintiff. 

The  covenant  sued  upon  is  an  absolute  covenant  by  the 
defendant  to  pay  to  W.  Parker,  or  his  personal  representa- 
tives, the  sum  of  20021  If  no  reason  had  appeared  for  the 
covenant,  or  if  it  had  been  stated  that  the  object  of  the 
covenantee  was  to  make  to  W.  Parker  a  gift  of  2001,  no 
doubt  the  damage  would  have  been  200/. ;  but  it  is  said 
that,  because  there  is  in  this  case  what  may  possibly  be  a 
bad  reason,  the  plaintiff  is  not  entitled  to  recover  the  fiill 
amount 

(a)  2  B.  &  Adol.  772.  (6)  5  B.  &  Adol.  78. 
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It  has  been  agreed  at  the  Bar  that  the  question  is  sub- 
stantially the  same  on  the  demurrer  as  on  the  special  case ; 
and  therefore  the  plaintiflT  is  entitled  to  judgment  on  the 
demurrer ;  but  it  is  understood  that  the  plaintiff  abandons 
all  claim  in  respect  of  the  extra  costs  in  equity. 

Judgment  for  the  plaintiff  accordingly. 
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HIS  was  an  action  to  recover  21/.  10«.  6d.    The  plaintiff  where  a  cause 

,     I        J  ^1  ^  ifl  referred 

declared  upon  the  common  money  counts.  ai^d  a  yeidict 

Pleas.— First,  as  to  5f.,  parcel  of  the  money  claimed:  Never  Jf^refer^*^ 

indebted.     Second,  as  to  51  5s.  6rf.,  other  parcel  thereof:  fj^'  *^***  ^ 

'  '  r  the  cause  to 

Set-off.   Third,  to  the  residue  of  the  declaration :  Payment  »Wde  the 

"  eyent^  the  arbi- 

into  Court  of  11/.  Ss.  trator  to  hare 

power  over 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  the  yerdict, 
and  accepted  the  sum  paid  into  Court  in  full  satisfaction  right  to  costa 
and  discharge  of  the  causes  of  action  in  respect  of  which  it  ^^ther  the 

'"»  P"d  in.  '^r^^ 

The  cause  came  on  for  trial  before  Pollock,  C.  B.,  and  a  J^*^  ^J^ 

tocostsif 

jury  at  the  Derbyshire  Spring  Assizes,  1863,  when,  it  ap-  the  jury  had 
pearing  that  the  question  involved  was  substantially  matter  diet  for  that 
of  account,  his  Lordship  directed  it  to  be  referred  (a).     An      To  adecl»> 
arbitrator  was  accordingly  appointed  by  the  parties,  and  a  money  counts 

the  defendant 
pleaded,  aa  to  part,  neyer  indebted;  aa  to  other  part^  set-oiF;  and  to  the  residue,  payment  of 
i4/.  bs,  into  Court  At  the  trial  a  verdict  was  entered  for  the  plaintiff  subject  to  a  reference, 
power  being  reserved  to  the  arbitrator  to  direct  for  whom  and  what  amount  the  verdict  should 
be  finally  entered,  costs  of  the  cause  to  abide  the  event  of  the  award.  The  arbitrator  by  his 
award  vacated  the  verdict  for  the  plaintiff  and  directed  thAt  the  sum  which  he  thereby  found 
to  be  due  to  the  defendant  on  the  set-off  should  be  deducted  from  the  sum  which  he  found 
to  be  due  to  the  plaintiff  on  the  ^neral  issue,  and  that  the  balance  (2A  16^.  li<^0  should  be 
paid  by  the  defendant  to  the  plamtiff. — Heldt  discharsing  a  rule  obtained  by  tne  plaintiff  to 
recover  his  costs  of  the  action,  that  the  11th  section  of  the  County  Court  Act  (13  &  14  Vict, 
c  61)  operated  to  deprive  the  plaintiff  of  his  costs. 

Held  als(\  that  the  circumstance  that  the  order  of  reference  had  by  mistake  been  drawn  up 
as  a  reference  of  all  matters  in  difference  was  immaterial,  it  not  appearing  that  any  other 
matters  than  those  which  formed  the  subject  of  the  action  were  brought  before  the  arbitrator, 

(a)  See  Rohson  ▼.  Leett,  6  H.  &  N.  25S. 
VOL.  IL — H.  &  C.  XX  EXCH. 
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1863.  verdict  was  entered  for  the  plaintiff  for  the  amount  ckimed, 
Babject  (aa  appeared  by  the  associate's  indorsement)  to  a 
reference  on  the  usual  terms. 

By  the  terms  in  which  the  order  of  reference  was  drawn 

up  it  was  ordered,  with  the  consent  of  the  parties,  that  a 

▼erdict  should  be  entered  for  the  pluntiff,  subject  to  the 

award  of  an  arbitrator  (whom  the  order  speci6ed)  who  was 

to  be  at  liberty  to  order  and  direct  for  whom  and  for  what 

sum  the  verdict  should  be  finally  entered ;  and  that  it  should 

be  referred  to  the  arbitrator  to  setde  all  matters  in  diflRerence 

between  the  parties,  and  to  order  and  determine  what  be 

should  think  fit  to  be  done  by  either  party  respecting  the 

matters  in  dispute,  who  thereby  agreed  to  be  bound  and 

concluded  by  such   determination.      And   it  was  further 

ordered  that  the  arbitrator  should  possess  the  same  powers 

as  a  judge  at  nisi  prius  aa  to  certifying ;  and  that  the  costs 

of  the  cause  should  abide  the  event  of  the  award;  and  the 

costs  of  the  reference  and  award  should  be  in  the  discretion 

of  the  arbitrator. 

The  arbitrator  by  his  award,  after  reciting  the  order  of 
reference,  and  averring  that  he  had  duly  considered  the 
evidence  produced  before  him,  awarded,  ordered  and  ad- 
judged, that  the  verdict  entered  for  the  plaintiff  should  be 
vacated ;  and  as  to  the  first  issue,  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  5/.  &s.  6d.  over  and 
above  the  sum  of  11  iL  5s.  paid  into  Court;  and  as  to  the 
second  issue  that  the  plaintiff  was  indebted  to  the  defendant 
in  respect  of  the  matters  in  the  second  plea  alleged  in  the 
sum  of  2/.  9^.  4^rf. ;  and  he  further  awarded,  ordered,  and 
directed,  that  the  said  sum  of  2/.  9s,  4^  should  be  allowed 
out  of  and  deducted  firom  the  said  sum  of  5/.  5s.  6dl,  and 
that  the  defendant  should  pay  to  the  plaintiff  the  sam  of 
2L  \6s.  l^d.  the  balance.  And  he  further  awarded  and 
directed  that  the  plaintiff  should  pay  to  the  defendant  his 
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costs  of  the  reference  and  award,  and  bear  his  own  costs  of        1863. 
the  same. 

The  arbitrator  did  not  certify  for  costs.  The  award  did 
not  dispose  of  any  matters  in  difference  between  the  parties 
besides  the  questions  in  the  action,  nor  did  it  appear  from 
the  affidavits  that  any  evidence  of  other  matters  in  differ- 
ence had  been  adduced  before  the  arbitrator. 

The  postea  was  made  up  in  conformity  with  the  award, 
but  it  concluded  as  follows :  '*  And  they  (the  jurors)  assess 
the  damages  of  the  plaintiff  on  occasion  of  the  premises  to 
21  16«.  lid.  over  and  above  his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended  [and  for  those  costs 
and  chaiges  to  40^.]"  (a). 

The  order  of  reference  had  been  made  a  rule  of  Court. 

The  plaintiff  and  defendant  dwelt  in  the  same  parish 
a  mile  apart,  and  the  cause  of  action  had  arisen  wholly 
within  the  jurisdiction  of  the  County  Court  within  which 
they  both  dwelt  at  the  time  when  the  action  was  brought. 

The  Master  haviug  adjourned  the  taxation,  Martin,  B., 
at  Chambers,  stayed  proceedings,  directing  that  an  appli- 
cation should  be  made  to  the  Court. 

jP.  T.  Streeten,  on  a  former  day  in  thb  Term,  obtuned  a 
rule  calling  on  the  defendant  to  shew  cause  why  the  plain- 
tiff should  not  recover  hb  costs,  and  why  the  Master  should 
not  tax  the  same ;  against  which 

J.  F.  Stephen  shewed  cause  (Nov.  12).— The  plaintiff  is 

not  entitled  to  the  costs  of  the  cause.     The  13  &  14  Vict. 

c  61,  s.  1 1,  enacts: — *'  That  if  in  any  action  commenced  after 

the  passing  of  this  Act  in  any  of  her  Majesty's  superior 

(a)   Upon  the  hearing  of  a  Tionslj  been  applied  to,  and  had 

summons  before  PoBoek^  C.  B.,  intimated   that    the    application 

his  Lordship  amended  the  postea  should  be  made  to  the   Judge 

by  striking    out    the  words    in  who  presided  at  the  trial, 
brackets.    The  Court  had  pre- 

X  X  2 


662 


EXCHEOrSB  KBPOim. 

Courts  of  record,  in  coTcnant,  debt,  detinae,  or  assnmpsit, 
not  being  an  action  for  breach  of  promise  of  marriage,  the 

plaintiff  shall  recover  a  snm  not  exceeding  20/. the 

plaintiff  shall  ha^e  judgment  to  recover  such  snm  only,  and 
no  costs,  except  in  the  cases  hereinafter  provided.''  The 
plaintiff  has  recovered  less  than  20/L,  and  it  is  not  contended 
that  this  case  is  within  the  exception.  The  only  question 
therefore  is,  as  to  the  meaning  of  the  clause  in  the  snbmis- 
sion, ''  costs  of  the  cause  to  abide  the  event  of  the  award." 
In  GriffUhi  v.  Thomas  {a\  Coleridge  J.  sud :  **  It  seems  to 
me  the  true  meaning  of  the  submission  is  what  its  words 
import,  that  costs,  L  e.  the  payment  of  costs,  shall  follow  the 
event,  i.  e.  the  legal  event  of  the  award.*  The  legal  event 
here  is,  in  the  words  of  this  section,  judgment  for  the 
plaintiff  for  the  sum  recovered  and  no  costs.  The  verdict 
is  the  verdict  of  the  jury  for  whom  the  arbitrator  is  substi- 
tuted :  Cooper  v.  Pegg  (6),  The  cases  of  Wigens  v.  Cook  (c), 
Kelcey  v.  Stupples  {d\  and  JoneM  v.  Jones  {e\  are  distinguish- 
able.  In  Wigens  v.  Cook  the  record  was  withdrawn,  Jomes 
V.  Jones  was  referred  before  trial,  and  Kelcey  v.  Stupples 
before  issue.  Moreover,  in  Jones  v.  Jones^  ffHUams^  J.,  in 
the  course  of  the  argument,  expressly  distinguished  Cooper 
V.  Pegg^  upon  the  ground  that  the  arbitrator  was  in  that  case 
substituted  for  the  jury.  In  the  latter  case,  as  here,  a  verdict 
was  taken  subject  to  a  reference,  and  the  2nd  section  of 
Lord  Denman's  Act  (3  &  4  Vict.  c.  24)  was  held  to  be 
applicable,  though  in  terms  limited  to  a  recovery  by  the 
verdict  of  a  jury.  The  language  of  the  1 1th  section  of  the 
County  Court  Act  (13  &  14  Vict,  c  61)  contains  no  such 
limitation,  so  that  this  is,  in  fact,  an  a  fortiori  case. 

JF,  T.  Streeten^  in  support  of  the  rule. — By  the  order  of 

(a)  4  D.  &  L.  109.  {d)  I  H.  &  C.  576. 

(6)  16  C.  B.  264.  (0  7  C.  B.,  N.  S.  8S2. 

(c)  6C.B.,  N.  S.784. 
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reference,  the  coets  of  the  cause  were  to  abide  the  event  of 
the  award.  The  event  is  in  the  plaintiff's  favour.  [ J?rom- 
well^  B« — The  award  is  informal*  The  arbitrator  ought  to 
have  stated  in  whose  favour  each  issue  was  found,  and  to 
have  directed  for  what  amount  the  verdict  should  be 
entered.]  Substantially,  all  the  issues  are  found  for  the 
plaintiff,  though  the  finding  is  incorrect  in  point  of  form. 
It  is  not,  however,  contended  that  if  the  plaintiff  had  signed 
judgment  he  could  have  obtained  his  costs  as  part  of  his 
judgment.  In  this  respect  the  statute  might  operate  as 
a  bar.  But  in  the  present  case  the  arbitrator  has  vacated 
the  pro  forma  verdict,  and  has  directed  that  the  sum  of 
2/.  \Qs.  \\(L  should  be  paid  by  the  defendant  to  the  plaintiff. 
The  order  of  reference  having  been  made  a  rule  of  Court, 
the  plaintiff,  it  is  submitted,  is  entitled  to  tax  bis  costs  upon 
the  award.  In  Cooper  v.  Pegg  (a)  this  point  was  left  un- 
decided. In  that  case  the  application  was  to  amend  the 
postea,  and  Jervis^  C.  J.,  in  giving  judgment,  expressly 
guarded  himself  from  intimating  any  opinion  whether  the 
plaintiff  could  tax  his  costs  on  the  award.  The  cases  of 
fVigens  v.  Cook  (i),  Jones  v.  Jones  (c),  and  Frean  v.  Sar^ 
gent  (d),  establish  the  plaintiff's  right  to  costs,  since  no  valid 
distinction  can  be  drawn  from  the  circumstance  that  in  this 
case  there  was  a  nominal  verdict.  [Pplhck^  C.  B. — The 
argument  on  the  other  side  is  that,  where  there  is  a  verdict, 
the  statute  deprives  the  plaintiff  of  costs,  but  that  it  does  not 
apply  where  there  is  no  verdict.]  A  verdict  cannot  be  the 
true  criterion,  since  the  operation  of  the  1 1th  section  of  the 
County  Court  Act  (1 3  &  14  Vict.  c.  61)  is  not  limited  to  a  re- 
covery by  verdict  {e).  In  Jones  v«  Jones  (c)  the  true  ground  of 
decision  was,  not  that  there  was  no  verdict,  but  that  the  costs 

(a)  16  C.  B.  264.  (d)  2  H.  &  C.  293. 

\Jb)  6  C.  B.,  N.  S.  784.  (c)  See  Parr  t.  LUUerap,  1 

(c)  7  C.  B.,  N.  S.  832.  H.  &  C.  615. 
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were  by  the  agreement  of  the  parties  to  abide  the  event  of 
the  award.  The  principle  of  that  dedsion  is  as  applicable 
where  a  verdict  is  taken  subject  to  a  reference^  as  where  a 
canse  is  referred  before  trial.  Then  it  is  said  that  this  was 
a  compulsory  reference ;  but  the  answer  is,  that  the  order 
of  reference  was  drawn  up  "by  consent,**  and  that  without 
consent,  a  Judge  at  Niri  Prius  has  no  power  to  refer  (a). 
Again,  by  the  terms  of  the  order  of  reference,  all  matten 
in  difference  were  referred  [PoOoctt  C.  B« — ^The  order 
being  in  a  printed  form,  it  was  by  mere  inadvertence  that 
those  words  were  not  struck  out  Moreover,  it  does  not 
appear  that  any  other  matters  than  those  which  were  in 
difference  in  the  cause  were  discussed  before,  or  disposed  of 
by  the  arbitrator.]  As  to  the  arbitrator's  power  to  certify, 
that  might  have  been  inserted,  as  b  pointed  out  by  Byles^  J., 
IP  Wigeruw.  Cook(b)y  for  other  purposes  than  costs. 

Cur.  adv.  tndi. 

Pollock,  C.  B.,  now  said. — We  are  all  of  opinion  that 
this  rule  should  be  dischai^ged.  The  case  falls  within  the 
express  words  of  the  11th  section  of  the  County  Courts  Act 
(13  &  14  Vict.  c.  61),  and  the  facts  are  not  such  as  to 
except  it  from  the  operation  of  that  statute.  At  the  trial, 
upon  the  opening  of  the  plaintiff^s  case,  I  pointed  out  that 
the  question  in  dispute  was  substantially  one  of  account, 
and  directed  that  it  should  be  referred,  and  it  was  there- 
upon referred  to  an  arbitrator  appointed  by  the  parties. 
The  arbitrator  by  his  award  has  disposed  of  all  questions  in 
the  cause  which  were  in  dispute.  It  is  true,  indeed,  that 
upon  the  issue  raised  by  the  plea  of  set-off  he  has  merely 
found  a  certain  fact,  instead  of  giving  to  that  finding  its 
legal  effect;  but  in  substance  he  has  decided  that  issue. 

(a)  See  Robtan  t.  Leet^  6  H.  &  N.  258. 
(6)  6  C.  B.,  N.  S.  795. 
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It  IS  also  true  that  by  the  terms  in  which  the  order  of  lS6d. 
reference  was  drawn  up  all  matters  in  difference  were  sjj^^ 
referred.  Bat  that  circumstance  arose  from  a  mere  inad*  ^  '• 
vertence  on  the  part  of  the  officer  in  not  striking  out  those 
words  fix>m  the  common  printed  form  of  order.  No  other 
matters  besides  those  which  were  disposed  of  in  this  action 
were  shewn  to*  be  in  dispute.  If  there  were  any  error  in 
the  postea  that  is  now  amended.  The  case  differs  from 
any  of  those  cited  on  behalf  of  the  plaintiff,  since  here  the 
reference  was  for  the  purpose  of  modifying  the  Terdict 
The  plaintiff  recoTcrs  by  the  verdict  of  the  jury  modified 
by  an  award ;  and,  the  sum  recovered  being  under  20/.,  he 
is  not  entitled  to  costs.  Full  effect  should,  in  my  opinion, 
be  given  to  those  statutes  which  operate  to  deter  litigation 
from  being  commenced  hastily  because  a  bare  legal  right  of 
action  exists. 

Bramwell,  B.,  said. — I  think  this  rule  in  form  incorrect, 
and  that  it  must  be  discharged.  The  plaintiff  has  recovered 
by  verdict,  modified  by  an  award,  a  sum  under  20/.  If  this 
had  been  the  verdict  actually  pronounced  by  the  jury,  it  is 
conceded  the  plaintiff  would  not  be  entitled  to  costs,  and  if 
there  were  an  assessment  of  costs  upon  the  record  it  would 
be  error.  It  is  sought  however  to  obtain  these  costs  by 
rale.  The  view  of  the  Master  accords  with  my  own,  that 
it  would  be  contrary  to  the  universal  practice  that  anyone 
who  has  obtained  a  verdict,  and  is  entitled  to  judgment, 
should  obtain  the  costs  of  the  action  in  any  other  mode 
than  as  part  of  his  jadgment. 

I  prefer  however  to  deal  with  the  case  upon  another 
ground.  The  parties  by  consent  have  referred  the  amount 
of  the  verdict  to  arbitration,  and  have  agreed  that  the  costs 
shall  abide  the  event.     In  Robertson  v.  Sterne  {a\  a  cause 

(a)  19  C.  B.,  N.  S.  248. 
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1863.  "^^^  referred  compolsorilj,  costs  to  abide  the  event  The 
question  was  upon  the  construction  of  the  London  Small 
Debts  Act  (15  &  16  Vict.  c.  Ixmu,  s.  120),  which  enacts  that 
if  ID  an  action  of  contract  within  the  jurisdiction  the  plain- 
tiff "shall  recover  a  sum  not  exceeding  202."  &c.,  "the 
plaintiff  shall  have  judgment  to  recover  such  sum  only  and 
no  costs'*  except  in  certwn  cases.  The  judgment  of  the 
Court  of  Common  Pleas  was  delivered  by  my  brother 
WSkst  and  the  following  passage  in  the  judgment  combines 
sound  reasoning  and  good  sense : — "  This  section  in  terms 
deprives  the  plaintiff  of  his  costs  in  the  event  which  has 
happened,  unless  the  order  in  its  terms  can  and  does  dis- 
pense with  the  statute.  It  appears  to  us,  however,  that  the 
statute  and  the  order  are  not  necessarily  in  conflict,  for  that 
the  section  adds  to  the  ordinary  events  of  a  cause  a  third 
and  modified  one,  viz.  for  the  plaintiff,  but  without  costs, 
unless  he  obtain  an  order ;  and  that  the  order  of  reference, 
which  is  the  same  in  all  cases,  and  speaks  the  language  of  the 
Court  when  it  says  that  the  costs  of  the  cause  '  shall  abide 
the  event,*  refers  to  the  event  quoad  costs  equally  as  to 
the  mere  event  in  favour  of  the  plaintiff  or  defendant** 
The  passage  which  follows  appears  to  suggest  a  dbtinction 
between  a  reference  by  compulsion  and  by  consent.  "It 
cannot  justly  be  imputed  to  the  Judges  who  framed  it  that 
they  intended  to  exclude  irom  the  operation  of  the  statute  all 
cases  in  which  there  was  a  compulsory  reference.  The  de- 
cisions referred  to  as  to  references  by  consent  before  trial, 
Wigena  v.  Cook  {a)  and  Jones  v.  Jotus  (&),  are  obviously 
inapplicable,  because  to  the  result  of  such  a  reference  the 
law  attaches  no  special  consequences  as  to  costs ;  whereas, 
in  the  event  which  has  here  taken  place,  there  is  a  statute 
which  says  expressly  that  the  plaintiff  shall  have  no  costs.** 
In  this  reasoning  I  fiilly  concur  so  far  as  is  necessary  to 
(a)  6  C.  B.,  N.  S.  784.  (6)  7  C.  B.,  N.  S.  832. 
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support  that  decision,  but  I  dissent  from  the  distinction  appa- 
rently drawn  between  a  reference  by  compulsion  and  by 
consent  For  in  either  case  the  result  which  binds  the 
parties  is  the  same,  viz.,  that  costs  abide  the  event,  though 
it  is  arrived  at  by  different  means;  in  the  one  case  by 
agreement  of  the  parties,  in  the  other  by  order  of  the  Court. 
In  this  respect  I  adhere  to  my  opinion  as  reported  in  Frean 
V.  Sargent  (a).  There  the  plaintiff  was  held  to  be  entitled 
to  his  costs  because  there  was  no  statute  to  deprive  him 
of  them ;  here  he  is  not  entitled,  because  there  is  such  a 
statute. 

With  regard  to  the  authorities  no  decision  is  directly  in 
point  The  cases  cited  in  the  argument  were  nearly  all 
decided  upon  the  construction  of  Lord  Denman's  Act, 
(3  &  4  Vict  c.  24),  which  only  applies  where  there  has 
been  a  verdict.  Jones  v.  Jonee  (&)  however  did  not  turn  upon 
Lord  Denman's  Act  There  the  plaintiff  had  obtained  judg- 
ment by  default  subject  to  a  reference,  and  if  the  action  had 
been  commenced  in  the  superior  Courts  the  statute  would, 
as  I  think,  have  applied  and  deprived  the  plaintiff  of  costs, 
inasmuch  as  he  would  have  been  entitled  to  sign  judgment 
for  a  sum  under  20/.,  but  not  to  a  certificate.  If,  indeed, 
he  could  not  have  signed  judgment,  the  statute  would  not 
apply.  But  assuming  he  could,  the  decision  is  perfectly 
correct,  since  the  action  was  not  originally  brought  in  a 
superior  Court,  but  removed  by  certiorari  from  an  inferior 
Court  It  is  true  this  circumstance  is  not  adverted  to  in 
the  judgment,  as  reported.  But  if  the  meaning  of  the-rule 
be  not,  that  the  case  was  taken  out  of  the  operation  of  the 
County  Courts  Act,  I  think  it  was  informal. 

In  the  result  I  am  of  opinion  that  the  rule  which  should 
govern   these  cases  is,   that  wherever  a  plaintiff  obtains 
his  damages  in  the  action  by  means  of  a  judgment,  and 
(o)  2  H.  &  C.  299.  (h)  7  C.  B.,  N.  S.  832. 
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1868.  would  by  the  County  Courts  Act  be  depriTed  of  his  costs 
if  there  were  no  reference,  he  is  equally  deprived  of  them 
where  there  is  a  reference  fixing  the  amount  of  the  damages 
if  be  do  not  obtain  the  necessary  certificate. 

Chammell,  B.,  said. — I  entirely  agree,  although  in  the 
course  of  the  argument  I  entertained  some  doubt.  I  also 
think  with  my  brother  BraimeeU  that  this  rule  might  be  dis- 
posed of  upon  the  matter  of  form*  If  the  plaintiff  be 
entitled  to  costs,  it  must  be  by  virtue  of  the  order  of 
reference,  made  a  rule  of  Court;  and,  if  the  costs  can 
be  taxed  at  all,  they  must  be  taxed  upon  the  rule.  I 
am  of  opinion,  however,  that,  since  by  the  terms  of  the 
reference  the  arbitrator  had  power  to  direct  a  verdict  to  be 
entered,  and  since  he  has,  in  effect,  directed  for  what  amount 
the  verdict  should  stand,  the  plaintiff  must  be  deemed  to 
have  recovered  that  amount  in  the  action.  If  so,  he  is 
deprived  of  his  costs  by  the  express  words  of  the  llth 
section  of  the  County  Courts  Act.  The  authorities  are  not 
at  variance  with  this  view.  In  the  cases  cited,  where  the 
plaintiff  succeeded  in  obtahiing  his  costs,  the  reference  was 
before  verdict,  which  is  not  the  case  here.  The  observa- 
tions in  Frean  v.  Sargent  {a\  which,  at  first  sight,  might 
seem  to  interfere  with  our  present  decision,  have  been 
explained. 

PiGOTT,  B.,  said.  —  I  am  of  the  same  opinion.  I 
do  not  think  that  the  circumstance  that  the  order  of  re- 
ference, in  terms,  includes  all  matters  in  difference  between 
the  parties,  creates  any  distinction.  With  regard  to  the 
authorities,  I  concur  in  the  observations  which  have  been 
made  by  my  brother  Bramtoett,  and  am  of  opinion  that 

(a)  2  H.  &  C.  293. 
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they  do   not  interfere   with   the  principle   which  should        1863. 

govern  the  present  case.    I  think  it  immaterial  whether  the 

plaintiff  recovers  here  by  the  verdict  o^  by  the  award  of  the 

arbitrator* 

Rule  dischalf  ed. 


Waklbt  v.  Fbogoatt.  JV'w.  10. 

X  RESPASS  for  breaking  and  entering  the  plaintiff^s  To  a  ooant 
land  and  closes,  called  &c.,  and  cutting  down  destroying  for  cutting 
and  carrying  away  divers  trees  &c.  then  being  and  growing  cubing  away 
thereon  &C.  timber  atow. 

Plea. — For  defence  on  equitable  grounds,  that  heretofore,  ^^^'* 
and  before  and  at  the  time  of  the  makins  of  the  airreement  defendant 

,®  ^  pleaded,  fop 

and  bargain  and  sale  hereinafter  mentioned,  one  Thomas  defence  on 

equitable 

Wakley,  since  deceased,  was  possessed  and  seized  in  his  grounds,  that 
demesne  as  of  fee  of  and  in  the  said  lands  and  closes  respec-  owner,  whose 
tively  in  the  declaration  mentioned,  and   that  thereupon  p^^J^^ 
afterwards  and  before  the  committing  of  the  alleged  tres-  ara?^^'^" 
passes  &c.  the  said  Thomas  Wakley,  being  so  possessed  and  ^i^^^^J^^^ 
seized  as  aforesaid,  by  and  under  a  certain  agreement  then  growing 

•'  ,  thereon  to 

made,  bargained  and  sold  to  the  defendant  certain  trees,  un-  the  defendant 
derwood,  and  ornamental  timber  then  growing  in  and  upon  terms  that  in 
the  said  land  and  closes  &c.,  including  amongst  others  the  the  def^da^ 
said  trees  &c.  in  the  said  declaration  respectively  mentioned,  ^^  to^Se 
upon  the  terms  that,  in  the  event  of  the  said  land  and  closes  ?^^  ^\ 

r  '  down  and 

being  sold  by  the  said  Thomas  Wakley  within  a  certain  time  c^nyi'  »^ 
then  in  that  behalf  named  (as  he  the  said  Thomas  Wakley  price ;  that, 

after  the 
happening  of 
the  erent  and  in  the  testator^s  lifetime,  the  defendant  entered,  cut  down  and  earriea  away,  and 
paid  for  part  of  the  timber  sold,  and  that  his  entering,  cutting  down  and  canying  awa^  other 
part  thereof  in  pursuance  of  the  said  agreement,  after  the  testator's  death,  and  within  a 
reasonable  time,  constituted  the  alleged  trespass. — Held,  that  the  plea  was  bad  upon  the 
ground  that  a  Court  of  equity  would  not  grant  an  unconditional  injunction  to  restrain  the 
action,  and  that  a  common  law  judgment  for  the  defendant  would  not  do  final  justice  between 
the  parties. 
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was  then  desirous  to  do),  the  said  trees  &c,  so  bargained 
and  sold  as  aforesaid,  should  be  cut  down  and  carried  away 
^  *•  and  paid  for  by  the-  defendant  within  twelve  months  from 

the  date  of  (he  said  agreement,  and  that  in  the  event  of  the 
said  Thomas  Wakley  feiling  to  sell  the  said  lands  and  closes 
as  aforesaid,  then  that  the  defendant  might  from  time  to 
time,  as  to  him  the  defendant  should  seem  fit  and  convenient 
for  that  purpose,  enter  into  and  upon  the  said  land  and 
closes  &c.  for  the  purpose  of  cutting  down  and  carrying 
away,  and  should  and  mightHben  and  there  cut  down  and 
carry  away  such  of  the  said  trees  &c.  so  bargained  and  sold 
as  aforesaid  as  he  the  defendant  might  think  fit,  and  that  be 
the  defendant  should  pay  to  the  said  Thomas  Wakley,  his 
executors  &c.,  a  certain  price  or  sum  at  and  after  a  certain 
rate  then  in  that  behalf  agreed  upon  between  them,  for 
and  in  respect  of  the  said  trees,  underwood,  and  ornamental 
timber  so  from  time  to  time  cut  down  and  carried  away  as 
aforesaid.  And  the  defendant  avers  that  the  said  Thomas 
Wakley  failed  to  sell  the  said  land  and  closes,  and  the  same 
were  not  sold  by  the  said  Thomas  Wakley  within  tbe  said 
time  in  that  behalf  named  as  aforesaid,  and  that  afterwards 
and  after  the  making  of  the  said  agreement  and  bargain  and 
sale  hereinbefore  mentioned  and  in  the  lifetime  of  the  said 
Thomas  Wakley^  since  deceased,  and  before  the  said  times 
when  &c.,  the  defendant  did  duly  and  under  and  in  pur- 
suance of  the  said  agreement  enter  into  and  upon  the  said 
land  and  closes  &c.  for  the  purpose  of  cutting  down  and 
carrying  away,  and  did  then  and  there  cut  down  and  cany 
away  divers  of  the  said  trees  &c.,  so  bargained  and  sold  as 
aforesaid^  other  than  the  said  trees  &c.  in  the  said  declaration 
mentioned,  and  then  duly  paid  for  the  same  under  and 
according  to  the  said  terms  of  the  said  agreement.  And 
the  defendant  further  says  that  the  said  Thomas  Waklej, 
being  so  possessed  and  seized  in  the  said  lauds  and  closes  as 


Waklbt 
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aforesaid,  duly  made  and  published  his  last  will  and  testa-  1863. 
ment  in  writing  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  thereby  gave  and  devised  the 
said  lands  and  closes  &c.  to  the  pkiintiff,  and  that  after- 
wards and  before  the  committing  of  the  said  trespasses  the 
said  Thomas  Wakley,  being  so  possessed  and  seized  as  afore- 
said,  departed  this  life,  without  having  in  any  way  revoked 
or  altered  the  said  devise  to  the  plaintiff.  And  the  defen- 
dant further  says  that  afterwards  and  after  the  death  of  the 
said  Thomas  Wakley,  and  within  a  reasonable  time  in  that 
behalf  he  the  defendant,  duly  and  under  and  by  virtue  of 
the  said  agreement  and  bargain  and  sale,  entered  into  and 
upon  the  said  land  and  closes  respectively  in  the  said 
declaration  mentioned  for  the  purpose  of  cutting  down  and 
carrying  away  and  did  then  and  there  duly  and  under  and 
according  to  the  said  terms  of  the  said  agreement,  and 
within  a  reasonable  time  in  that  behalf,  cut  down  and  carry 
away  the  said  trees  &c.  in  the  said  declaration  mentioned, 
the  same  respectively  forming  part  and  parcel  of  the  said 
trees  &c.  so  bargained  and  sold  by  the  said  Thomas  Wakley 
in  his  lifetime  as  aforesaid,  which  were  the  alleged  trespasses 
in  the  said  declaration  mentioned. 

Hayes,  in  support  of  the  demurrer. — The  plea  discloses 
no  defence  either  at  law  or  in  equity.  The  contract  made 
with  the  testator  is  personal  and  does  not  bind  his  devisee. 
Further,  the  contract  is  by  parol  and  contravenes  the  Statute 
of  Frauds  for  two  reasons ;  first,  it  relates  to  an  interest  in 
land;  secondly,  it  is  not  to  be  performed  within  a  year. 
The  defendant  will  contend,  upon  the  equitable  doctrine  of 
part  performance,  that  the  defendant  would  be  entitled  to 
enforce  this  contract  in  equity.  But  the  ground  on  which 
a  Court  of  equity  interposes  in  such  cases  is  to  prevent 
fraud,  and  the  party  who  seeks  to  avail  himself  of  the  inter- 
position of  the  Court  must  have  done  some  act  of  part  per- 
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formance  which  would  prejudice  his  poation  if  the  contract 
were  not  carried  out.  Here  the  defendant  would  suffer  no 
prejudice.  He  has  merely  pud  for  certain  trees  which 
during  the  testator^s  lifetime  he  was  allowed  to  cut  and 
carry  away.  It  is  not  material  however  to  consider  whether 
the  contract  could  be  enforced  in  equity,  since  that  cir- 
cumstance would  be  no  answer  to  the  present  action. 
At  common  law  the  price  of  the  trees  could  not  be  reco- 
vered The  testator's  executors  have  no  interest  in  the 
timber ;  and  between  the  defendant  and  the  plaintiff  there 
is  no  contract  A  decree  would  be  necessary  to  work  out 
the  equities;  the  executors  should  be  before  tlie  Court,  and 
the  decree  would  only  be  enforced  upon  terms.  TIm  prin- 
ciple is  well  settled  that  an  equitable  plea  will  not  be  enter* 
tained  in  a  Court  of  law  if  a  perpetual  unconditional 
injunction  would  not  be  granted  in  a  Court  of  equity: 
Mines  Royal  Societies  ▼.  Magnay  (a) ;  Wodehouse  v.  Fare^ 
brother  (b) ;  Clerk  v.  Laurie  (c).  The  common  law  judg- 
ment, that  '^  the  defeodaut  go  without  day^  would  not  do 
complete  aod  final  justice  between  the  parties. 

Turner,  in  support  of  the  plea. — The  plea  discloses  a 
good  defence  in  equity.  The  plaintiff  taking  the  land  bj 
devise  necessarily  takes  it  charged  with  the  equities  which 
bound  it  in  the  testator's  hands.  A  legal  conveyance  of 
the  timber  by  the  testator  would  have  carried  with  it  an 
irrevocable  licence  to  enter  and  cut  down :  fFood  v.  Lead' 
bitter  (d},  and  the  judgment  of  Vauyhan,  C.  J.,  in  Thomas 
V.  Sorrell{e)y  therein  cited.  Here,  although  there  was  no 
legal  conveyance,  there  was  a  contract  which,  whether  in 
writing  or  verbal,  a  Court  of  equity  would  enforce,  upon 
the  ground  that  the  defendant  had,  in  part  performance  of 

(a)  lOExch.  489.  \d)  13  M.  &  W.  844.  845. 

(h)  5  E.  &  B.  277.  \e)  Vsughan,  351. 

(c)  1  H.  &  N.  452. 
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bis  contract,  placed  himself  io  such  a  situation  that  it  would 
be  a  fraud  on  bim  if  the  contract  were  not  fully  performed. 
In  Story's  Equity  Jurisprudence,  sect  761,  this  doctrine  of  »• 

Courts  of  equity  is  thus  illustrated : — *^  If  upon  a  parol 
agreement  a  man  is  admitted  into  possession  he  is  made  a 
trespasser,  and  is  liable  to  answer  as  a  trespasser  if  there 
be  no  agreement  ^alid  in  law  or  equity.     Now,  for   the 
purpose  of  defending  himself  against  a  charge  as  a  tres- 
passer,  and  a  suit  to  account  for  the  profits  in  such  a  case, 
the  evidence  of  a  parol  agreement  would  seem  to  be  admis- 
sible for  his  protection ;  and  if  admissible  for  such  a  pur^r 
pose  there  seems  no  reason  why  it  should  not  be  admissible 
throughout."  At  sect  788,  the  same  learned  author  says: — 
**  It  may  also  be  stated  that  in  general  where  the  specific 
execution  of  a  contract  respecting  land  will  be  decreed 
between  the  parties,  it  will  be  decreed  between  all  persons 
claiming  under  them  in  priority  of  estate,  or  of  representa- 
tion, or  of  title,  unless  other  controlling  equities  are  inter-  • 
posed."     IChannett,  B. — Can  it  be  contended  that  a  Court 
of  equity  would  here  grant  an  injunction  without  the  imposi- 
tion of  any  terms  upon  the  defendant  ?    Bramwell,  B.— 
How  could  the  contract  be  enforced  against  the  defendant 
if  the  plea  were  held  to  be  an  answer  to  the  action?] 
The  plaintiiF  could  enforce  the  contract  by  suit  in  equity. 
The  defendant  is  in  no  default  in  the  contemplation  of  a 
Court  of  equity.     He  might  assume  that  he  was  at  liberty 
to  act  under  his  contract  until  the  plaintiiF  gave  him  notice 
not  to  do  so. — He  also  referred  to  Sugden's  Vendors  and 
Purchasers  (13th  ed.),  p.  128,  par.  10. 

Haye$i  Serjt.,  replied. 

Pollock,  C.  B.-^I  am  of  opinion  that  this  plea  can- 
not  be   supported.     The  object  of  the  enactment  which 
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1868.  gave  effect  to  equitable  pleas  in  a  Court  of  law  was  to 
Waklst  ®<^able  a  defendant,  instead  of  filing  a  bill  in  equity  to  re- 
FBoaoATT  *^™*"  ^^  plaintiff  from  proceeding  at  law,  at  once  to  plead 
the  matter  which  would  have  entitled  him  to  equitable 
relief  as  an  answer  to  the  action.  But  one  of  the  earliest 
restrictions  imposed  by  the  Courts  of  law  was,  that  unless 
the  effect  of  the  plea  was  to  furnish  a  complete  answer  to 
the  action  and  terminate  the  litigation,  it  should  not  be 
entertained.  And  in  applying  equitable  doctrines  in  a  new 
case  I  think  we  should  be  cautious  not  to  enlarge  their 
operation  so  as  to  increase  the  equitable  jurisdiction  of  a 
Court  of  law.  If,  indeed,  an  authority  were  produced^  the 
princi{4e  of  which  was  clearly  applicable,  a  mere  difference 
in  the  facts  of  the  case  would  not  influence  our  judgment 
But  the  case  of  fFood  v.  LeadbUier  (a)  (the  only  authority 
cited  by  the  defendants)  certainly  points  to  no  principle 
which  can  authorize  this  Court  to  prevent  one  who  has 
succeeded  by  devise  to  real  estate  from  stopping  his  timber 
from  being  cut  down  under  a  claim  based  upon  a  contract 
with  his  testator,  which  is  not  in  writing.  No  authority  has 
been  adduced  for  the  proposition  that,  although  there  is  no 
mutuality,  and  neither  grant  nor  written  contract  between 
the  parties,  the  heir  or  devisee  is  in  such  a  case  bound. 
In  the  absence  of  authority,  I  am  not  disposed  to  think 
that  a  Court  of  equity  would  enforce  such  a  bargain 
against  an  heir,  merely  because  some  of  the  trees  have 
been  cut  down  and  taken  away  during  his  ancestor's  life- 
time. But  whether  that  be  so  or  not,  the  plea  is  clearly 
bad  upon  the  ground  that  a  judgment  for  the  defendant 
would  not  finally  settle  the  whole  matter  in  dispute  between 
the  parties. 

Bramwbll,  B. — When  these  pleas  were  introduced  it 

(a)  13  M.  &  W.  838. 
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was  thought  desirable  to  distinguish  them  as  equitable  pleas.  1863. 
This  case  confirms  the  opinion  which  I  then  entertained,  Wakubt 
that  this  distinction  is  a  mistake.  When  once  a  plea  is  ^  ^- 
admitted  as  a  defence  in  a  Court  of  law  it  becomes  a  legal 
defence.  Thus  the  plea  of  solvit  post  diem  to  an  action 
upon  a  common  money  bond  is  undoubtedly  a  legal  defence, 
although  it  had  its  origin  in  the  equitable  relief  against  a 
penalty  administered  by  the  Court  of  Chancery  before  the 
statute  4  Anne,  c.  16.  Courts  of  law  have  no  machinery 
for  administering  equities.  Here,  if  we  pronounced  the 
common  law  judgment,  **  that  the  plaintiff  take  nothing  by 
his  writ  and  that  the  defendant  go  thereof  without  day/  it 
would  obviously  work  injustice.  The  plaintiff  could  not 
sue  for  the  price  of  the  trees,  neither  could  the  personal 
representatives  of  the  testator.  The  defect  of  the  plea 
would  be  more  apparent  if  the  words  ''upon  equitable 
grounds**  were  not  introduced. 

Chaknell,  B. — The  facts  stated  in  this  plea  would  not 
entitle  the  defendant  to  an  absolute  and  unconditional 
injunction  in  a  Court  of  equity,  and  if  not,  the  plea  affords 
no  answer.  The  defendant  could  only  obtain  equitable 
relief  by  making  certain  offers  which  he  has  not  made* 
I  agree  that  some  confusion  has  arisen  from  the  use  of  the 
terms  ''equitable  plea"  and  "  defence  on  equitable  grounds," 
but  I  understand  that  the  effect  of  the  act  of  parliament  is 
to  render  available  as  legal  defences  certain  matters  which 
were  not  previously  available  in  a  Court  of  law. 

PiooTT,  B. — I  agree,  upon  the  short  ground  that  judgment 
for  the  defendant  would  not  do  complete  and  final  justice 
between  the  parties. 


VOL.   II. — H.  &  C.  Y   T  BXCH. 


EXCHKQUKK  REPORTS. 


Nov,  13.  Ea8tom  and  Another  v.  Pratt  and  Another. 

Feb.  8. 

d  ^SS^'  Jlj  JECTMENT  to  recover  possession  of  a  piece  of  ground 

freehold  dwel-  formerlj  a  tan-yard,  and  a  dwelline-house  and  other  build- 

ling-house  and  ,           . 

premises  to  ings,  situate  in  the  Grange  Road,  Bermondsej,  In  the  county 

nis  three  _  _ 

daughters  and  of  Surrey. 

for  iifo[^*^with  -^^  ^^^  trial,  before  BramweU^  B.,  at  the  Surrey  Summer 

t^th^m^r  Assizes,  1863,  the  following  facts  appeared:— Charles  Easton, 

leMw  S^f  ^^°8  seised  in  fee  of  the  premises  in  question,  by  his  will, 

thcr^forT  dated  the  4th  of  September,  1828,  devised  (inter  alia)  as 

termortermB  follows: — ^'I  slso  give,  devise,  and  bequeath  all  that  my 

not  exceeding  •           •              -        -i 

twenty-one  freehold  house,  sheds,  yards  and  premises  situate  in  the 

a  rack  rent,  Grange  Road  aforesaid,  and  at  which  I  now  reside,  unto 

takinsanj  ™y  three  daughters,  Sarah  Easton,  Abigail  Easton,  and 

premi^sTop  Mary  Easton,  to  hold  to  them  and  the  survivors  and  survivor 

Wid^^ir'"'  °f  ^^^^  during  the  term  of  their  natural  lives,  with  full 

repairing  power  to  them  or  her  to  grant  leases  thereof,  or  of  any  part 

term  of  sixty-  thereof,  for  a  term  or  terms  not  exceeding  twenty-one  yeare, 

one  years."  ^                   ,                      ^  ^          ^            y 

The  surriving  at  a  rack  rent  and  without  taking  any  premium  or  premiums 

daughter 

granted  a  for  the  same,  or  building  or  repairing  leases  for  the  term  of 

y^^,  whi^  sixty-one  years.**    There  was  a  devise  in  fee  to  the  testa- 

cov^^thy  ^^^^^  ^i^B  ^^  ^^  death  of  the  surviving  daughter.     The 

cieDtiy  to  Mary  Easton,  the  surviving  daughter,  by  indenture  made 

tarn,  amend  the  29th  of  September,  1859,  after  reciting  the  power  con- 

and  keep  the  ...                                                               .           . 

demised  pre-  tained  in  the  will  of  Charles  Easton,  in  consideration  of 

mises,  in,  bv, 
and  with  all 


amended,  and  kept  together.  The  lessee  also  covenanted  that  the  lessor  shoold  be  at  liber^ 
to  enter  and  to  Tiew  the  state  of  the  premises  and  that  the  lessee  woold,  within  three  months 
after  notice,  sufficiently  repair,  amend,  and  make  good  all  defects  and  want  of  repaitition. 
There  was  a  right  of  re-entiy  upon  breach  of  the  coyenants. — Heid^  in  the  ^ccheqver 
Chamber  ^reyersing  the  judgment  of  the  Court  of  Exchequer)  that  this  was  a  good  "repairing 
lease"  witnin  the  meaning  of  the  power. 
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the  rents,  covenants  and  agreements  t)^ereinafter  reserved,        1868. 
and  in  execution  of  the  recited  power,  demised  and  let  to      '^^^^ 
Henry  Hunt  the  said  premises  for  and  during  and  unto  the  i^* 

full  end  and  term  of  forty  years,  from  the  29th  day  of 
September,  1859,  at  the  rent  of  11  Oil  payable  quarterly. 
The  lease  contained  (amongst  others)  the  following  cove- 
nant:— ''And  the  said  H.  Hunt,  for  himself,  his  heirs, 
executors,  &c.,  doth  covenant  with  the  said  Mary  Easton, 
her  executors,  &a,  that  he  the  said  H.  Hunt,  his  executors, 
&c.,  shall  and  will,  at  his  and  their  own  costs  and  charges, 
when  and  as  often  as  need  shall  require,  during  the  term 
hereby  granted,  well  and  sufficiently  repair,  uphold,  sup- 
port, paint,  maintain,  amend,  and  keep  the  hereby  demised 
premises,  and  all  buildings  hereafter  erected  by  him  thereon, 
and  all  pavements,  walls,  fences,  posts,  iron  and  other  rails, 
privies,  sewers,  drains,  and  other  appurtenances  belonging 
or  which  shall  belong  to  the  same  premises^  in,  by,  and  with 
all  manner  of  needful  and  necessary  reparations,  cleansings, 
scourings  and  amendments  whatsoever:  And  the  said  de- 
mised premises  with  the  appurtenances  so  being  in  all  things 
well  and  sufficiently  repaired,  upheld,  supported,  amended, 
and  kept,  together  with  all  doors,  wainscots,  locks,  keys, 
bars,  &c.,  and  all  such  things  as  now  are,  or  at  any  time 
hereafter  during  the  said  term  hereby  granted,  shall  be  any- 
ways fixed  or  &stened  to  or  set  up  in  or  upon,  or  which 
shall  belong  to  the  said  demised  premises,  shall  and  will  at 
the  expiration  or  sooner  determination  of  the  term  hereby 
granted,  peaceably  and  quietly  surrender  and  yield  up  unto 
the  said  Mary  Easton,  or  her  asagns,  &c.     And  fiirther, 
that  he  the  said  H.  Hunt,  his  executors,  &c.,  shall  and  will, 
as   often  as  need  shall  require  during  the  term  hereby 
granted,  bear,  pay,  or  allow  a  reasonable  share  and  propor-  * 
tion  of  the  cost  or  charge  of  the  making,  supporting,  repair- 

YY  2 
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ing,  amending,  and  qjeansing,  as  well  all  party-walls,  party- 
guttersy  common  sewers,  public  sewers,  and  drains  belonging, 
or  which  at  any  time  during  the  term  hereby  granted  shall 
belong  to  the  said  demised  premises/'  &c.  There  was  also 
a  covenant  that  it  should  be  lawful  for  Mary  Easton,  or  her 
assigns,  &c.,  to  enter  upon  the  demised  premises  to  view  the 
state  and  condition  thereof,  and  to  give  notice  in  writing  for 
the  amendment  of  all  defects  and  wants  of  reparation ;  and 
that  H.  Hunt,  his  executors,  &c.,  would  within  three  months 
afler  such  notice  sufficiently  repair,  amend  and  make  good 
all  such  defects  and  want  of  reparation.  There  was  no 
absolute  covenant  to  put  in  repair,  or  to  expend  any  definite 
sum  in  repairing,  nor  was  the  lease  expressed  to  be  granted 
in  consideration  of  any  such  outlay. 

Mary  Easton  died  in  1862,  and  the  present  action  was 
brought  by  the  persons  entitled  in  remainder,  on  the  ground 
that  the  lease  was  not  a  valid  execution  of  the  power. 

It  was  'agreed  that  a  verdict  should  be  entered  for  the 
plaintifls,  and  that  it  should  be  referred  to  an  arbitrator  to 
find  in  what  state  the  premises  were  when  the  lease  was 
granted,  and  that  upon  his  finding  the  defendants  should 
have  leave  to  move  to  enter  a  nonsuit  The  arbitrator 
found  that  at  the  time  when  the  lease  was  granted  one  of 
the  buildings  had  been  recently  rebuilt  and  was  in  good 
repair,  but  that  the  dwelling-house  and  other  buildings 
comprised  in  the  lease,  though  habitable  and  in  tenantable 
repair,  were  so  old  and  decayed  as  to  be  likely  at  any  time 
to  become  ruinous  and  unfit  for  the  purposes  for  which  they 
had  theretofore  been  used,  from  the  mere  operation  of  time 
and  ordinary  wear  and  tear. 

In  the  present  Term,  a  rule  nisi  was  obtained  to  enter  a 
nonsuit,  on  the  ground  that  the  lease  was  a  due  execution 
of  the  power;  against  which 
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Lush  and  Murphy  shewed  cause. — This  lease  is  not  within  1868. 
either  branch  of  the  power;  for  it  is  not  a  lease  for  a  term 
not  exceeding  twenty-one  years  at  a  rack  rent,  neither  is  it 
a  building  or  repairing  lease  for  the  term  of  sixty-one  years. 
The  intention  of  the  testator  was  to  empower  the  tenants 
for  life  to  grant  leases  for  twenty-one  years,  at  a  rack  rent ; 
but  in  consequence  of  the  state  of  the  premises,  they  might 
be  unable  to  let  them  for  that  term,  and  therefore  they  are 
empowered  to  grant  building  or  repairing  leases  for  sixty- 
one  years.  The  word  ''or"  should  be  read  ''and,"  so  that 
the  lease  must  be  a  building  and  repairing  lease.  But  if  it 
be  not  so  read,  the  expression  ''  repairing  lease"  is  not  satis- 
fied by  a  lease  containing  the  ordinary  covenant  to  keep  the 
premises  in  repair.  The  liability  under  a  repairing  lease  is 
altogether  different  from  the  common  liability  of  a  lessee  to 
repair  under  a  usual  covenant  in  a  lease  at  rack  rent:  Sug- 
den  on  Powers,  sect.  31,  p.  830,  8th  ed.  The  covenant  in 
this  leas6  would  not  compel  the  lessee  to  repair  dilapida- 
tions caused  by  operation  of  time  and  ordinary  wear  and 
tear.  A  lease  containing  a  covenant  ''effectually  to  repair" 
is  not  a  good  execution  of  a  power  to  demise  for  the  pur- 
pose of  "rebuilding  and  repairing:"  Doe  d.  Dymoke  v. 
Withers  (a).  Moreover,  the  power  to  demise  for  the  specific 
term  of  sixty-one  years  is  not  satisfied  by  a  lease  for  forty 
years.  Isherwood  v.  Oldhnow  (6)  may  be  cited  as  an  autho- 
rity to  the  contrary ;  but  that  decision  proceeded  on  the 
ground  that  the  apparent  object  of  the  power  was  to  limit 
the  extent  of  the  benefit  which  the  tenant  for  life  should 
take  in  granting  leases,  so  that  they  should  not  prejudice 
the  interests  of  the  persons  in  remainder. 

Raymond^  in  support  of  the  rule. — This  lease  is  a  valid 
(o)  2  B.  &  Adol.  896.  (h)  8  M.  &  Sel.  883. 
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execution  of  the  power.  The  question  ig^  what  was  the 
intention  of  the  testator.  The  first  objects  of  his  bounty 
were  his  three  daughtera,  and  he  meant  to  secure  to  them 
during  their  respective  lives  as  ample  an  enjoyment  of  the 
estate  as  possible.  Thefefinne  he  empowera  them,  first,  to 
grant  leases  for  a  term  not  exceeding  twenty-one  yean,  at 
a  rack  rent,  and  without  taking  any  premium  for  the  same. 
But  the  state  of  the  premises  might  be  such  that  they  would 
not  let  for  that  term  at  a  rack  rent;  and  therefiire  a  power  is 
conferred  to  grant  building  or  repairing  leases.  *  This  is  a 
repairing  lease  within  the  terms  of  the  power,  ibr  under 
the  covenant  the  lessee  is  bound  to  repair  and  keep  in 
repair.  It  may  be  that  the  testator  was  not  aware  of  the 
nature  of  the  obligation  under  the  ordinary  covenant  to 
repair;  but  he  evidently  contemplated  two  states  of  things, 
viz.,  premises  in  repair,  and  premises  not  in  repair.  If  in 
repair  they  were  to  be  let  on  lease  at  a  rack  rent ;  if  not  in 
repair,  they  were  to  be  let  on  lease  containing  a' covenant 
to  put  them  in  such  a  state  of  repair  as  would  command  a 
rack  rent.  It  is  sought  to  read  the  will  as  if  the  testator 
had  used  difierent  language;  but  there  is  no  reason  for 
reading  the  word  '^or"  as  ''and."  The  judgment  in  Doe  d. 
Dymoke  y,- Withers  (d)  proceeded  on  the  ground  that  the 
power  required  a  lease  containing  a  covenant  both  to  **  re- 
build and  repair/'  As  to  the  objection  that  the  lease  is  for 
forty  years  only,  Iskerwood  v.  Oldknow  (A)  is  a  conclusive 
authority  that  a  lease  is  not  invalid  because  it  is  granted 
for  a  shorter  term  than  is  authorized  by  the  power. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  discharged.  If  we  had  merely  to  consider  the 
question  as  to  the  length  of  the  term,  I  think  that,  accord- 

(a)  2  B.  &  AdoL  S96.  (»)  3  M.  &  SeL  383. 
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ing  to  iBe  anthonty  cited,  we  could  not  have  held  this  lease 

invalid  because  it  was  not  granted  for  the  term  of  sixty-one       ^^^ 

years.     But  a  clear  groand  for  our  decision  arises  from       ^^„ 

this — the  power  is  to  grant  a  lease  for  a  term  not  exceeding 

twenty-one  yeara»  at  a  rack  rent,  or  a  building  or  repairing 

lease  for  the  term  of  sixty-one  years.    I  will  assume  that 

the  latter  might  be  for  forty  or  fifty  years,  or  any*  term  less 

than  sixty-one,  provided  it  is  of  the  requisite  description ; 

but  this  lease  is  not  good  as  a  lease  at  a  rack  rent,  because 

it  is  for  a  term  exceeding  twenty-one  years,  and  it  is  not 

good  as  a  lease  for  more  than  twenty-one  years  because  it 

is  not  a  building  or  repairing  lease. 

Chaiqiell,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
be  discharged*  This  is  not  a  lease  for  a  term  not  exceeding 
twenty-one  years,  at  a  rack  rent;  and  therefore  cannot,  in  my 
judgment,  be  a  good  execution  of  the  power  unless  it  is  either 
a  building  or  repairing  lease.  I  give  no  opinion  upon  the 
point  whether  a  lease  for  a  term  exceeding  twenty-one 
years  must  be  for  the  definite  period  of  sixty-one  years. 
Neither  do  I  give  any  opinion  upon  the  point  whether  the 
word  ''or**  should  be  read  ^and."  That  is  unnecessary  in 
the  view  I  take,  because  it  is  not  suggested  that  this  is  a 
building  lease,  and  the  sole  question  is  whether  it  is  a 
repairing  lease.  Looking  at  the  terms  of  the  covenant  to 
repair,  I  am  of  opinion  that  it  cannot  be  considered  as  a 
*' repairing  lease**  within  the  meaning  of  the  power. 

PiGOTT,  B. — I  am  of  the  same  opinion.  The  language 
of  the  will  is  **  or  building  or  repairing  lease ;"  and  I  think 
that  the  testator,  in  using  the  word  **  repairing,^  meant  to 
signify  something  different  ttom  a  lease  containing  the  ordi- 
nary covenant  to  keep  in  repair  which  is  found  in  leases  at 
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18G8.  a  rack  rent  It  seems  to  me  that  this  lease  is  not  within 
J^][^^^  the  language  of  the  will,  and  therefore  an  invalid  execation 
^-  of  the  power. 

Bramwell,  B.— I  also  think  that  the  rule  ooght  to  be 
discharged.  I  do  not  desire  to  express  an  opinion  upon  a 
matter  not  necessarily  in  question,  but  I  may  observe  that 
at  the  trial  I  thought  that  the  point  made  was,  that  as  this 
was  a  lease  for  a  term  exceeding  twenty-one  years  it  should 
have  been  for  sixty-one  years.  But  the  leasing  power  is  in 
derogation  of  the  remainderman's  title,  and  therefore  in  all 
reason  may  be  construed  thus: — ''You  may  lease  to  the 
extent  of  six^-one  years.**  It  is  a  matter  of  speculation, 
whether  it  is  not  as  much  for  the  interest  of  the  remainder- 
man that  the  lease  should  be  for  a  term  less  than  sixty  •one 
years  as  for  that  definite  term.  The  case  of  Iskenoood  r» 
Oldknaw{a)  seems  to  me  an  authority  in  point 

With  respect  to  the  other  question  I  am  of  opinion  that 
this  is  not  a  good  ''repairing  lease,"  for  it  merely  contains 
the  common  covenant  to  keep  in  repair.  I  should  say  that, 
independently  of  authority,  the  expression  "repairing  lease" 
requires  something  more  than  the  common  covenant,  which 
does  not  oblige  the  lessee  to  amend  defects  caused  by  time 
in  the  substantial  fabric  of  the  building.  The  authority  of 
Lord  St  Letmards,  in  his  Treatise  which  has  been  cited  (6),  is 
conclusive  on  that  point  But  then  it  is  said,  assuming  this 
is  not  upon  the  face  of  it  a  good  repairing  lease,  if  extrinsic 
circumstances  be  looked  at  it  becomes  so,  because  the  pre- 
mises cannot  be  kept  in  repair  unless  they  are  previously 
repaired.  But  the  answer  is,  first,  that  the  fact  is  not 
proved;  and  secondly,  that  under  a  repairing  lease  the 

(a)  3  M.  &  Sel.  882. 

{b)  Sugden  on  Powers,  sect.  31,  p.  83,  8th  ed. 
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lessee  is  bound  not  only  to  repair  at  the  outset^  but  to  keep        1863. 
in  repair  doing  the  whole  term  without  regard  to  the  age  or 
previous  condition  of  the  premises.  For  these  reasons  I  think 
that  this  is  not  a  repairing  lease  within  the  meaning  of  the 
power,  and  consequently  the  rule  must  be  discharged. 

Rule  discharged. 


The  defendants  having  appealed  against  the  above  deci- 
sion of  the  Court  of  Exchequer,  the  case  was  argued  in 
the  Exchequer  Chamber  in  the  following  Hilary  Vaca- 
tion (a)  (Feb.  3)  by 

MeUuh  (  Witts  with  him),  for  the  defendants. — The  only 
question  is,  whether  this  isa  '^repairing  lease**  within  the  mean- 
ing of  the  power.  The  Court  of  Exchequer  decided  that  it 
was  not,  because  it  merely  contained  the  ordinary  covenant  to 
keep  the  premises  in  repair,  hherwood  v.  Oldknow  (ft)  is  an 
express  authority  that  the  lease  is  not  invalid  because  it  is 
granted  for  a  shorter  term  than  is  authorized  by  the  power. 
The  arbitrator  has  found  that  some  of  the  buildings,  ''though 
habitable  and  in  tenantable  repair,  were  so  old  and  decayed 
as  to  be  likely  at  any  time  to  become  ruinous  and  unfit  for 
the  purposes  for  which  they  had  heretofore  been  used  from 
the  mere  operation  of  time  and  ordinary  wear  and  tear;" 
and  the  judgment  of  Lord  Tenterden  in  Doe  d.  Dymoch  v. 
Withers  {c)^  and  the  observations  of  Lord  St.  Leonards  in 
Sugden  on  Powers  (sect  31,  p.  830,  8th  ed.,)  were  relied 
on  as  shewing  that  the  power  required  something  more 
than  the  ordinary  covenant  to  repair.  But  assuming  that 
the  power  does  not  require  that  the  lease  should  be  a  build- 

(a)  Before    CoeVbiwm^   C.  J.,      and  MeUor^  J. 
BrU^  C.  J^  TFtSunitf,  J.,  Cromp-         (6)  3  M.  &  SeL  3S2. 
«(m,  J.,  TFi22f«,  J.,  BlaMwrny  J.,  (c)  2  B.  &  Adol.  896.  901. 
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tng  lease,  and  that  a  lease  may  be  granted  for  the  purpose 
of  getting  the  premises  repaired,  the  question  is  whether 
this  is  not  a  repairing  lease  within  the  meaning  of  the 
power.     No  express  definition  of  a  repairing  lease  can  be 
found  in  the  text  books.   ICocklntm,  C.  J. — In  common  par- 
Unce  it  means  a  lease  by  which  the  lessee  b  bound  to  lay 
out  money  in  repairing  the  premises.]  Here  the  lessee  cove- 
nants, as  often  as  need  shall  require,  well  and  suflSciendy  to 
'^repair,  uphold, support,  paint,  maintain,  amend,  and  keep 
the  demised  premises,"  and  at  the  expiration  of  the  term  to 
deliver  ihem  up  so  repaired ;  and  further,  that  the  lessor 
may  enter  the  premises  to  view  the  state  and  condition 
thereof  and  give  notice  to  the  lessee  to  repair  all  defects 
within  three  months,  and  there  is  a  power  of  re-entry  upon 
default.    Under  such  a  covenant  the  lessee  is  bound  to  put 
the  premises  in  repair^  and  is  not  justified  in  keeping  them 
in  bad  repair  because  he  found  them  in  that  condition: 
Payne  v.  Haine(a). 

Murphy  {Lush  with  him),  for  the  plaintifis. — It  is  import- 
ant to  consider  what  was  the  extent  of  benefit  which  the 
testator  intended  to  confer  on  the  tenant  for  life,  and  what 
burthen  he  intended  to  impose  on  the  remainderman.     He 
empowers  the  tenant  for  life  to  grant  leases  for  a  term  not 
exceeding  twenty-one  years,  at  a  rack  rent;  but  if  he  burthens 
the  remainderman  with  a  lease  for  sixty-one  years  it  must 
be  a  building  and  repairing  lease.     By  reading  the  word 
''or"  as  ^'and,"  effect  will  be  given  to  the  intention  of  the 
testator  as  apparent  on  the  face  of  the  will.     Looking  at 
the  character  of  the  premises,  the  testator  might  have  con-  . 
templated   that   the   land  would   let  on  building   leases. 
But  assuming  that  the  tenant  for  life  is  empowered  to  grant 
a  building  or  repairing  lease^  this  is  not  a  repairing  lease 

(a)  i6M.&W.54l. 
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within  the  meaning  of  the  power,  for  it  merely  contains  the        1863. 
ordinaiy  covenant  to  repair:  Sugden  on  Powers,  8ect.-31,      ^^'"^ 
p.  830,  8th  ed.     Under  sach  a  covenant  the  lessee  is  not  v. 

Pbatt. 

boond  to  restore  old  buildings,  bat  merely  to  keep  the  pre- 
mises as  nearly  as  possible  in  the  same  condition  as  when 
they  were  demised :  GuUeridge  v.  Munyard  (a).  [fFiUiams, 
J. — In  Chance  on  Powers,  vol.  2,  p.  345,  par.  [2393],  it  is 
said: — ''There  is  not  much  in  the  books  with  reference  to 
powers  to  grant  building  or  repairing  leases."  Blackburn, 
J. — Neither  in  Sugden  or  Chance  on  Powers  is  it  stated 
what  a  repairing  lease  is,  but  those  learned  authors  seem  to 
consider  it  as  well  understood.]  According  to  the  defend- 
ants' construction,  if,  by  the  mere  operation  of  time  and 
ordinary  wear  and  tear,  the  premises  were  not  habitable 
when  the  remainderman  came  into  possession,  he  would 
have  no  remedy  under  this  covenant.  [Crompton,  J. — If 
this  covenant  is  insufficient,  it  lies  on  the  plaintifls  to  shew 
what  the  covenant  should  have  been.]  A  covenant  binding 
the  lessee  to  put  the  premises  in  such  a  state  of  repair  as 
would  compensate  the  remainderman  for  the  postponement 
of  the  reversion  coming  into  possession. 

MeUish,  in  reply. — The  lease  recites  the  power,  and  pro- 
fesses to  be  made  in  pursuance  of  it.  There  is  therefore, 
no  doubt  as  to  the  intention  of  the  parties;  and  if  the 
words  of  the  covenant  will  admit  of  such  a  construction  as 
to  render  this  lease  a  ''repairing  lease"  within  the  meaning 
of  the  power,  the  Court  will  so  construe  it.  Now,  part  of  the 
premises  being  in  such  a  dilapidated  condition  that  it  might 
at  any  time  be  necessary  to  rebuild  them,  the  lessee  cove- 

• 

nants  to  put  them  in  repair,  keep  them  in  repair,  and  at  the 
expiration  of  the  term  deliver  them  up  in  repair.  Under 
that  covenant  the  lessee  would  be  bound  to  rebuild  them  if 

(a)  1  Moo.  &  R.  334. 
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1863.        b®  allowed  them  to  fall  down.    Therefore  the  remainder- 
man is  not  without  compensation  as  suggested. 

Cur,  adv.  tmlL 
Subsequently,  on  the  same  day, 

EaLB,  C.  J.,  said. — The  only  question  raised  is,  whether 
this  lease  is  authorized  by  the  power  contained  in  the  will  of 
the  testator;  that  is,  whether  it  is  a  '^repairing  lease**  within 
the  meaning  of  the  clause  in  the  will  which  empowers  the 
tenants  for  life  to  grant  '*  building  or  repairing  leases  for  the 
term  of  sixty-one  years.**  It  does  not  appear  that  any  case  has 
decided  what  is  the  meaning  of  the  term  **  repairing  lease,'* 
but  it  is  admitted  that  this  lease  is  valid  if  it  is  a  repairing 
lease  within  the  meaning  of  the  power.  Now,  it  is  clear 
that  this  lease  was  intended  to  be  within  the  power,  because 
it  recites  both  the  will  and  the  power ;  and  it  purports  to 
be  made  pursuant  to  and  in  execution  of  the  power.  The 
lease  contains  a  covenant  by  the  lessee  that  he  shall  and 
will,  '<  when  and  as  often  as  need  shall  require  during  the 
term,  well  and  sufficiently  repair,  uphold,  support,  paint, 
maintain,  amend  ^and  keep  the  thereby  demised  premises, 
and  all  buildings  thereafter  erected  by  him  thereon,  and  all 
pavements,  walls,  &c,  in,  by,  and  with  all  manner  of  need- 
ful and  necessary  reparations,  cleansings,  scourings  and 
amendments  whatsoever.  And  the  said  demised  premises, 
with  the  appurtenances,  so  being  in  all  things  well  and 
sufficiently  repaired,  upheld,  supported,  amended,  and  kept 
together,  &c.,  shall  and  will  at  the  expiration  or  other  sooner 
determination  of  the  term  thereby  granted  peaceably  and 
quietly  surrender  and  yield  up.**  The  lease  also  contidns  a 
covenant  by  the  lessee  that  it  shall  be  lawful  for  the  lessor 
or  her  assigns  to  enter  into  the  demised  premises  to  view 
the  state  and  condition  thereof,  and  •  to  give  notice  of  all 
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defects  and  want  of  reparation ;  and  that  the  lessee  shall 
and  will  within  three  months  after  such  notice  well  and 
sufRciently  repair,  amende  and  make  good  all  sach  defects 
and  want  of  reparation  whatsoever.  The  lease  also  contains 
a  power  of  re-entry  on  non-performance  of  the  covenants. 
Looking  at  the  circumstances,  and  the  finding  of  the  arbi- 
trator that  the  greater  part  of  the  premises  were,  at  the  time 
when  the  lease  was  granted,  in  a  very  dilapidated  state,  I 
think  that  this  is  a  good  '^repainng  lease**  within  the  mean- 
ing of  the  power.  I  do  not  find  that  the  term  "  repairing 
lease**  has  a  meaning  as  a  term  of  art;  nor  do  I  find  that 
the  Court  of  Chancery  has  defined  what  is  a  **  repairing 
lease.**  There  is  therefore  no  authority  which  compels  us 
to  say  that  this  is  not  a  repairing  lease,  and  I  think  that 
nothing  could  be  added  to  the  words  of  this  covenant  which 
would  render  it  the  more  a  **  repairing  lease.**  The  lessee 
covenants  well  and  sufficiently  to  repair,  uphold,  support, 
maintain,  amend,  and  keep,  not  only  the  demised  premises, 
but  all  buildings  thereafter  erected,  and  to  deliver  them  up 
well  and  sufficiently  repaired,  upheld,  supported, -amended, 
and  kept  together.  That  seems  to  me  to  fall  within  the 
requirements  of  the  testator.  I  am  at  a  loss  to  know  what 
stronger  words  could  be  used,  for  to  satisfy  that  covenant  it 
would  not  be  sufficient  merely  to  prevent  the  premises  firom 
falling  down.  Payne  v.  Haine(a)  shews  that  under  a  con- 
tract to  keep  the  premises  in  repair,  a  tenant  is  bound  to  put 
them  in  repair.  The  learned  Judges  in  the  Court  below 
said  that  this  was  not  a  '^ repairing  lease**  in  compliance 
with  the  power,  but  they  did  not  say  what  was  required  to 
make  it  one.  I  have  come  to  the  conclusion  that  this  is  a 
valid  *'  repairing  lease**  in  execution  of  the  power.  I  have, 
however,  to  add  on  behalf  of  the  Liord  Chief  Justice,  who 
has  left  the  Court,   that  he  is  not  satisfied  that  it  is  not 

(a)  16  M.  &  W.  541. 
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1868.        a  **  repairing  lease,**  but  he  neither  concun  in  nor  dissents 
from  this  judgment. 
The  other  Judges  concurred. 

Judgment  lerersed* 


^^'  ^  Flower  and  Others  v.  Allan. 

^t^rabject  ^^  ^^^  <^^^  ^®  plaintifis  had  issued  against  the  defendant 

^*^  house  *  ^"^  ^^  summons  in  the  form  prescribed  by  the  2nd  section 

in  lx)ndoii,  of  jhe  Common  Law  Procedure  Act,  1852,  where  the  de- 

resides  out 

of  the  juris-  fendant  is  residing  or  supposed  to  reside  within  the  jurisdic- 

diction  of  .          ^    « 

the  superior  tlOU  of  the  Court. 

to  serve  him  On  application  to  Martin,  B.,  at  Chambers,  under  the 

of  summons,  17^^  section  of  that  Act,  he  ordered  that  three  days  after  the 

house,Trhen  «crv»ce  of  the  copj  of  that  order  at  defendant's  residence  the 

^bmd  are^  plaintiffs  be  at  liberty  to  proceed  in  this  action  as  if  personal 

not  such  seryice  of  the  writ  of  summons  had  been  effected.   The  order 

"  reasonable 

efforts  to  was  obtained  upon  affidavits  of  the  plaintiffs*  attorney  and 

effect  personal 

service,'*  his  clerk,  which  stated  that  the  action  was  brought  to  recover 

meaning  of  3216il  the  balance  claimed  to  be  due  to  the  plain tifls,  mer- 

tion  of  thr'  chants  carrying  on  business  in  London  and  Australia,  upon 

^^^^  an  account  current     That  the  defendant  carries  on  his 

t^^  ^t^  "  business  in  London,  at  No.  3,  Thames  Street,  and  also  in 

an  ord«r,  Glasgow,  and  resides  prindpally  in  Glasgow,  but  had  no 

under  that  ^                                        »           i       ^                  o 

section,  that  residence,  place  of  business  or  place  of  abode  within  the 

the  plaintiff 

be  at  liberty  jurisdiction  of  the  Court  other  than  in  Thames   Street; 

as  If  personal  A^d  that  unless  the  plaintifls'  attorney  should  happen  by 

been  effected,  chauce  to  be  informed  when  and  where  he  might  be  found 

tion^^^N*  to  be  served  with  the  writ  upon  the  occasions  of  his  being 

land  and 

Ireland  in  the  18th  section  of  that  Act  does  not,  by  implication,  authorize  proceedings  agaiDflt 

a  person  resident  in  those  countries  under  the  2nd  or  17^  sections. 
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in  London,  he  should  be  unable  to  effect  personal  service-       1868. 

On  the  10th  of  October,  the  plaintiffs'  attorney  wrote  to  the      ^'  "^ 

defendant,  and  informed  him  that  the  writ  had  been  issued,  «»• 

Allah. 

and  requested  areference  to  his  solicitor  who  would  accept  ser- 
vice; and  in  reply,  the  defendant  referred  to  a  Glasgow  firm, 
to  whom  the  writ  was  sent,  but  they  returned  it,  saying  they 
had  no  instructions  to  appear  for  the  defendant  On  the  13th 
of  October,  the  clerk  of  the  plaintiffs'  attorney  called  at  the 
warehouse  of  the  defendant,  for  the  purpose  of  serving  the  writ, 
when  he  was  told  by  a  clerk  that  the  defendant  was  not  in,  that 
he  seldom  came  there,  but  that  the  clerk  could  forward  any* 
*  thing  to  him  by  post.  On  the  14th  of  October,  the  attorney's 
clerk  called  again  at  the  defendant's  warehouse,  and  left  a 
copy  of  the  writ  with  a  clerk,  who  stated  that  he  would 
forward  it  to  the  defendant.  On  the  19th  of  October,  the 
attorney's  clerk  called  again,  and  the  clerk  said  the  copy 
writ  had  been  forwarded  to  the  defendant,  who  had  acknow- 
ledged the  receipt  of  it,  but  had  sent  no  instructions. 
Upon  a  subsequent  application,  on  the  20th  of  October,  the 
manager  made  a  similar  statement,  on  being  told  that  unless 
an  appearance  was  entered  an  application  would  be  made 
for  leave  to  proceed. 

The  plaintiffs  having  proceeded,  in  pursuance  of  the 
order  of  Martin^  B.,  a  summons  was  taken  out  at  Chambers 
to  set  aside  the  order  and  all  subsequent  proceedings,  on  the 
ground  that  the  defendant  resided  in  Scotland  and  out  of 
the  jurisdiction  of  the  English  Court.  The  affidavits  of 
the  defendant,  his  manager,  and  clerk,  in  support  of  the 
application,  stated  that  the  defendant  was  a  native  of  Scot- 
land and  had  always  been  resident  there,  and  was  now 
resident  in  Glasgow ;  and  that  the  plaintiffs'  claim  was  not 
in  respect  of  any  transactions  with  the  warehouse  in  Upper 
Thames  Street  This  summons  was  heard  before  Pigott,  B., 
who  refused  to  make  an  order. 

Watkin  Williams,  in  the  present  Term,  obtained  a  rule 
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1863.  ^isi  to  rescind  the  order  of  Martin^  B.  This  rule  was 
obtained  on  an  additional  affidavit  of  the  defendant,  that 
he  was  born  in  Glasgow,  and  was  resident  there,  and  had 
been  so  during  the  whole  course  of  his  life,  and  never  in  Eng- 
land: that  his  principal  business  then  was  and  always  had  been 
carried  on  in  Glasgow,  where  his  foundry  also  was  situate,  and 
that  the  business  carried  on  by  him  in  London  was  only  a 
subordinate  branch  of  his  principal  business:  that  at  the 
time  the  action  was  commenced  he  was  not  in  England,  and 
had  not  been  there  at  any  time  since. 

HayeSf  Seijt.,  and  Thrupp  now  shewed  cause. — The 
order  of  MartiH^  B.,  was  correctly  made  under  the  17th 
section  of  the  Common  Law  Procedure  Act,  1852.  [Aram- 
toe//,  B. — The  defendant  resides  out  of  the  jurisdiction  of 
the  Court,  and  therefore  that  section  does  not  apply.]  The 
plaintifls  could  not  proceed  against  him  under  the  18th  sec- 
tion, because  that  only  applies  to  the  case  of  a  British  sub- 
ject residing  out  of  the  jurisdiction  of  the  superior  Courts, 
in  any  place  except  Scotland  or  Ireland.  The  2nd  section 
requires  all  personal  actions  to  be  commenced  by  writ  of 
summons  in  the  form  there  prescribed,  **  where  the  defend- 
ant is  residing  or  supposed  to  reside  within  the  jurisdiction 
of  the  Court.  In  Hesketli  v.  Fleming  {a\  where  Coleridge^ 
J.,  set  aside  an  order  under  the  17th  section,  the  defendant 
was  a  British  subject  residing  in  France,  and  therefore  the 
proper  course  was  to  proceed  against  him  under  the  18th 
section.  In  Naefv.  Mutter  {b)  an  application  to  set  aside 
an  order  under  the  17th  section  was  founded  upon  an  affi- 
davit of  the  defendant's  agent,  that  the  defendant,  at  the 
time  of  the  commencement  of  the  action  and  long  prior 
thereto,  was  and  still  remained  resident  in  Edinburgh,  and 
had  no  residence  except  in  Scotland;  and  did  not  and 
never  did  reside  at  the  London  house,  which  was  only  a 
(a)  24  L.  J.,  Q.  B.  255.  (h)  12  C.  B.,  N.  S.  816. 
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branch  office  for  the  receipt  and  dispatch  of  goods;  but  the 
Court  refused  to  set  aside  the  order,  on  the  ground  that  they 
were  not  satisfied  that  the  defendant  was  not  in  England  at 
the  time  of  the  issuing  of  the  writ,  and  perfectly  cognizant 
of  the  proceedings  against  htm.  J[BraniweH,  B.,  referred 
to  the  judgment  in  Mitchegan  ▼•  Oliver  {ay\  The  term 
''residence/'  in  the  Common  Law  Procedure  Act,  1852,  is 
used  in  the  sense  of  '*  place  of  business  f  and  therefore  it 
is  enough  that  the  defendant  carries  on  business  in  England. 
The  6th  section  requires  a  plaintiff  suing  in  person  to  in- 
dorse the  writ  with  his  place  of  residence,  but  in  Abktt  v. 
Basham  {b)  it  was  held  that  an  attorney  suing  in  person 
might  state  as  his  residence  his  place  of  business,  although 
he  never  slept  there.  So,  under  the  Assessed  Taxes  Act, 
43  Geo.  3,  c.  161,  the  words  <'  reside  or  be**  do  not  neces- 
sarily mean  ''dwell  or  sleep:"  The  Attorney  General  v. 
M'Lean  (<r).  Again,  under  the  Bills  of  Sale  Act  (17  &  18 
Vict.  c.  36,  s.  1),  which  requires  an  affidavit  of  the  residence 
of  every  attesting  witness,  it  is  sufficient  if  an  attorney's 
clerk  is  described  as  of  the  office  or  place  of  business  of 
his  employers,  although  he  sleeps  elsewhere :  Attenhorough 
▼•  Thompson  (d). 

Lush  (with  whom  was  Watkin  fFiUiams),  in  support  of 
the  rule. — It  appears  by  the  affidavit  of  the  defendant  that 
he  has  resided  during  the  whole  course  of  his  life  in  Scot- 
land, that  he  was  not  in  England  when  this  action  was 
commenced,  nor  has  he  been  there  at  any  time  since.  It 
is  clear,  therefore,  that  the  order  is  invalid,  for  the  17th 
section  only  applies  where  personal  service  cannot  be 
effected  upon  a  defendant  within  the  jurisdiction  of  the 


(a)  5  £.  &  B.  419.  (e)  1  H.  &  C.  750. 

(6)  5  £.  &  B.  1019.  Id)  9  H.  &  N.  559. 

VOL.  11. — H.  &  C.  Z  Z  EXCH. 
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18G3.  Court.  If  the  writ  had  been  served  upon  the  defendant  in 
Scotland  the  Berrice  would  have  been  void ;  then  how  can  a 
substituted  service  be  better  than  actnal  service?  Under 
the  old  law,  a  plaintiff  could  not  obtain  a  distringas  to 
compel  an  appearance  unless  the  defendant  was  within  the 
jurisdiction ;  and  he  could  not  obtain  a  distringas  for  the 
purpose  of  outlawry  unless  the  defendant  was  abroad.  The 
proceedings  under  the  17th  section  are  substituted  for  the 
distringas  to  compel  an  ^)pearance,  and  the  proceeding's 
under  the  18th  section  are  substituted  for  the  distringas 
for  the  purpose  of  outlawry.  But  the  latter  section  has 
excepted  Scotland  and  Ireland,  so  that  defendants  who 
reside  there  must  be  sued  in  their  own  country.  How  can 
it  be  said  that  reasonable  efforts  have  been  made  to  effect 
personal  service  within  the  meaning  of  the  17th  section, 
when  the  only  efforts  were  made  at  a  place  where  the  de* 
fendant  never  came,  and  when  he  was  in  fact  abroad  ?  It  is 
not  sought  to  set  aside  the  writ,  which  is  valid  and  might 
be  served  within  the  jurisdiction.  Hesketh  r.Flenmg{m)  is 
an  authority  that  the  defendant  is  entitled  to  have  the  order 
set  aside.  In  Naef  v.  Mutter  {b}  the  defendant  made  no 
affidavit. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  absolute.  It  is  unnecessary  to  decide  what  is 
the  meaning  of  the  word  '<  residence,*'  or  what  woold  he 
the  eflect  where  a  person  residing  abroad  is  a  member  of  a 
firm  in  this  country  and  sometimes  visits  his  place  of  busi- 
ness here ;  because,  when  all  the  fiusts  are  viewed,  although 
in  the  opinion  of  those  who  made  the  affidavits  efforts 
were  made  to  effect  personal  service,  they  were  not  sncfa 
reasonable  efforts  as  the  statute  require^  for  at  the  time  they 
were  made  the  defendant  was  abroad. 

(a)  24  L.  J.,  Q.  B.  255.  (ft)  12  C.  B^  N.  8.  816. 
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BaAMWBLL,  B. — I  am  of  tbe  same  opinion,  and  have 
always  acted  upon  it  at  Chambers.  I  think  it  was  never 
intended  that  what  has  been  attempted  in  this  case  should 
be  done.  I  may  conveniently  refer  to  the  provisions  of 
the  statute  in  inverted  order.  The  19th  section  provides 
for  the  case  of  an  action  against  a  person  not  being  a  British 
subject,  but  residing  out  of  the  jurisdiction.  There,  accord- 
ing  to  the  spirit  of  the  Act,  notice  of  the  writ  may  be  served 
in  Scotland  or  Ireland,  or  wherever  the  defendant  may  be 
out  of  the  jurisdiction.  Section  18  provides  for  the  case 
of  a  defendant  being  a  British  subject  and  residing  out  of 
the  jurisdiction  in  any  place  except  Scotland  or  Ireland. 
Under  that  section  the  proceedings  are  the  same  as  under 
the  19th  section,  except  that  under  the  latter  section  notice 
of  the  writ,  and  not  the  writ  itself,  must  be  served  on  the 
defendant  But  for  the  exception  in  section  18,  can  anyone 
doubt  that  it  would  have  applied  to  persons  being  British 
subjects,  and  residing  in  Scotland  or  Ireland,  in  which  case 
the  procedure  given  by  sections  2  and  17  would  clearly  not 
have  been  applicable  ?  Or  suppose  the  18  th  section  had  not 
been  in  the  Act,  is  it  not  clear  that  proceedings  could  not 
have  been  taken  under  the  2nd  and  1 7th  sections  against  a 
defendant  residing  in  Scotland  or  Ireland  ? 

But  it  is  argued  that,  because  such  a  case  is  taken  out  of 
tbe  18th  section,  it  is  by  implication  put  within  the  2nd  and 
17th.  It  is  manifest  to  me  that  it  is  not.  I  think  the  enact- 
ment perfectly  coherent.  What  is  the  meaning  of  the  words 
in  the  second  section,  '*all  personal  actions,  &c.,  where  the 
defendant  is  residing  or  supposed  to  reside  within  the  juris- 
diction"? That  is  not  happily  expressed;  but  I  think  it 
means  ''all  personal  actions,  &c.,  where  it  is  intended  that 
the  writ  shall  be  served  within  the  jurisdiction'*;  and  then 
provision  is  made  by  section  17  for  cases  in  which  personal 
service  cannot  be  effected.  Two  arguments  are  to  my  mind 
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conclusive  on  this  point.  One  is,  that  substitnted  senrice 
supposes  the  possibility  of  actoal  service,  and  in  this  case 
there  could  have  been  none*  The  other  ai^ument  is,  that, 
supposing  the  real  facts  had  been  known,  the  efforts  to  serve 
the  writ  would  clearly  not  have  been  reasonable  efforts  to 
effect  personal  service,  for  if  the  clerk  had  presented  the 
writ  to  Aldgate  pump  (a),  he  might  as  well  say  that  he  had 
made  reasonable  efforts  to  effect  personal  service,  as  by  going 
to  a  place  where  he  knew  that  he  never  could  see  the  de* 
fendant  Then,  can  a  man  be  in  a  better  position  in  con- 
sequence of  such  ignorance  as  enables  him  bonS  fide  to 
make  a  statement  to  a  Judge  which  induces  him  to  grant 
an  ex  parte  order  ?  If  he  could  not  have  made  a  proper 
affidavit,  had  he  known  the  actual  facts,  he  cannot  be  better 
off  in  consequence  of  his  ignorance.  Those  two  conader- 
ations  seem  to  me  decisive.  While,  therefore,  I  rest  the 
case  upon  the  ground  on  which  I  first  put  it,  I  am  quite 
content  to  decide  it  upon  the  other  ground,  viz.,  that 
reasonable  efforts  have  not  been  made  to  effect  personal 
service,  because  **  reasonable  efforts^  do  not  mean  simply 
*' reasonable**  in  the  mind  of  the  man  who  makes  them 
according  to  his  belief  of  the  facts,  but  '' reasonable**  ac- 
cording to  the  actual  facts. 

Then,  as  to  the  authorities.  The  case  of  He$ketb  v. 
Fleming  is  really  in  point  As  to  the  case  of  iVb^  v.  Mutter, 
all  that  the  Court  there  decided  was,  that  upon  the  evidence 
before  them  they  were  not  satisfied  that  the  defendant  was 
not  within  the  jurisdiction  of  the  Court  at  the  time  the 
writ  issued,  and  perfectly  cognizant  of  the  proceedings 
against  him. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  should 
be  absolute.  Hesketh  v.  Fleming  is  so  far  applicable  am 
shewing  that  the  defendant  is  entitled  to  have  the  order^ 

(a)  See  1  H.  Black.  609. 
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but  not  the  writ,  set  aside.  In  Naefv.  Mutter  the  Court  igQd. 
decided  entirely  on  the  ground  that  the  aflBdavitsdid  not  satisfy 
them  that  the  defendant  was  not  within  the  jurisdiction.  I 
found  my  judgment  on  this,  that  the  affidavits  do  notshew  that 
which  is  necessary  to  support  the  order,  viz.,  that  reasonable 
efforU  have  been  made  to  effect  personal  service  in  the  sense 
in  which  the  expression  must  be  understood  in  the  1 7th 
section.  It  appears  to  me  that,  if  the  person  who  proposed 
to  serve  the  writ  had  gone  once  only  to  the  defendant's 
warehouse,  and  received  the  answer  which  he  got  on  the 
first  occasion,  that  would  have  afforded  no  ground  for  con- 
tending that  he  had  made  reasonable  efforts  to  effect  per- 
sonal service;  and  it  does  not  appear  that,  on  any  subsequent 
occasion,  he  got  any  answer  which  would  lead  him  to 
suppose  that  service  could  at  any  time  be  effected  at  the 
warehouse.  I  agree  that  substitution  for  personal  service 
must  be  of  such  a  nature  that,  if  the  service  had  been  in 
fact  effected,  it  would  have  been  good*  I  therefore  come  to 
the  conclusion  that  such  reasonable  efforts  have  not^been 
made  to  serve  the  writ  as  will  satisfy  the  17  th  section ;  and 
unless  that  is  made  out  to  the  satisfaction  of  the  Court  or  a 
Judge  there  is  no  power  or  authority  to  make  the  order. 

PiGOTT,  B. — I  am  of  the  same  opinion.  I  agree  with 
the  rest  of  the  Court  in  thinking  that  reasonable  efforts 
have  not  been  made  to  effect  personal  service,  because  upon 
these  aflSdavits  I  am  not  satisfied  that  the  defendant  was 
within  the  jurisdiction  at  the  time  they  were  made.  If  it 
were  necessary  to  put  a  construction  upon  the  word  ^  resi- 
dence" in  the  2nd  section,  I  should  be  disposed  to  agree 
with  ErUy  J.,  in  the  case  of  Naefv.  Mutter^  that  it  was 
evidently  intended  to  be  used  in  the  largest  sense. 

Rule  absolute. 
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1863. 


^ov,  25.  Hallbtt  V.  Dtns. 

Ex  parte  RotLS  and  Another. 

JL  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  he  should  not  attend  before  the  senior  Master  of  the 
Court  of  Common  Pleas,  and  consent  to  an  entry  on  the 
register  there  that  the  defendant  in  an  action  of  HaUett  r. 
Dyne  was  taken  in  execution  by  the  plaintiff  on  the  judg- 
ment  recovered  by  him  and  there  registered,  on  payment 
of  the  costs  of  such  attendance. 

It  appeared  by  the  affidavits  in  support  of  the  rule,  that 
on  the  I2th  of  November,  1853,  the  plaintiff  signed  judg- 
imderaca.8a.,  ment  for  629/.  145.,  debt,  and  5/.  13«.  costs,  and  on  the 

and  he  was 

discharged        same  day  registered  his  judgment  in  the  Court  of  Common 

firom  custody      t»i/.i  rf-tii  j 

under  the  Fleas,  for  the  purpose  of  chargmg  the  lands,  tenements  and 
He  afterwards  hereditaments  of  the  defendant,  pursuant  to  the  1  &  2  Vict. 
hSd^perty"  c.  110,  8S.  13, 19.     On  the  13th  January,  1854,  the  defend- 

which  he 
mortgaged, 
and  me 
mortgagee 
contracted 
to  sell  it,  but 
was  unable 
to  complete 
the  sale  in 
consequence 
of  the  regis- 
tered judg- 
ment.— Held, 


A  plaintiff 
haying;  ob- 
toinefjudft. 
ment,  regis- 
tered it  in 
order  to 
operate  aa  a 
charge  on 
land,  under 
the  1  &  2 

Vict.  c.  no, 

ts.  13.  19. 

The  plaintiff 
afterwards 
took  the 
defendant  in 
execution 


ant  was  arrested  under  a  ca.  sa.  at  the  suit  of  the  plaintiff, 
issued  upon  the  said  judgment.  On  the  14th  June,  1854, 
the  defendant  obtained  an  order,  under  the  Insolvent  Act, 
for  his  discharge  from  custody  as  to  the  plaintiff's  debt  at 
the  end  of  fifteen  months  from  the  date  of  the  vesting  order, 
and  he  was  accordingly  discharged  on  the  4th  of  May,  1855. 
On  the  4th  of  November,  1858,  the  plaintiff  caused  his 
tiiat  this  Court  ludajment  to  be  airain  registered.    On  the  14th  of  December, 

had  no  power,    J      o  -^  o 

on  the  appli- 
cation of  the 
mortgagee, 
to  oraer  the 
plaintiff  to 
Attend  before 
the  senior 

Master  of  the  Court  of  Common  Pleas,  and  consent  to  an  entry  on  the  register  that  the 
defendant  was  taken  in  execution  by  the  plaintiff  on  the  judgment. 


1861,  certain  leasehold  property  was  demised  to  the  defend- 
ant for  several  terms  of  1000  years;  and  on  the  same  day 
the  defendant  mortgaged  the  property  to  one  Daniel  Rolls, 
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deceased,  for  the  residue  of  the  term,  and  the  present  appli-  1868. 
cants,  who  were  his  administrators,  had  contracted  for  the 
sale  of  the  property  under  the  powers  of  the  mortgage  deed ; 
hot  the  intended  purchasers  refused  to  complete  in  conse- 
quence of  the  registered  judgment.  Application  had  been 
made  to  the  plaintiff,  who  was  an  attorney,  to  attend 
before  the  Master  and  to  consent,  upon  payment  to  him  of 
the  costs  of  the  action  and  of  his  attendance,  to  an  entry 
being  made  in  the  senior  Master's  book,  either  that  the  said 
chaige  upon  the  defendant^  said  leasehold  property  had 
been  satisfied,  or  that  after  the  entry  of  the  judgment  the 
plaintiff  took  the  person  of  the  defendant  in  execution  upon 
the  judgment;  but  the  plaintiff  had  refused* 

The  affidavits  in  answer  to  the  application  stated,  that 
the  plaintiff's  debt  was  money  lent  to  the  defendant  upon 
the  deposit  of  tide  deeds  purporting  to  relate  to  freehold 
property  which  the  defendant  agreed  to  mortgage  to  the 
plaintiff;  and  on  his  subsequent  refusal  to  execute  the  deed, 
the  plaintiff  brought  his  action,  and  in  November,  1853,  he 
found  the  defendant  and  his  attorney  had  absconded,  and 
that  the  deeds  deposited  were  duplicate  deeds  of  property 
previously  mortgaged.  The  plaintiff  had  issued  a  fi.  fa. 
and  recovered  49/L,  but  6801  was  still  due,  for  which  the 
pUuntiff  had  no  security  except  hb  judgment. 

Prentice  shewed  cause. — ^The  Court  has  no  power  to 
make  the  order;  and  if  they  had,  they  would  not  under 
the  circumstances  exercise  it.  The  plaintiff  by  taking  the 
defendant  in  execution  has  lost  the  benefit  of  the  registrar 
tion  (1  &  2  Vict.  c.  110,  s.  16),  but  that  is  no  reason  why 
a  third  party  should  apply  to  this  Court  to  compel  the 
plaintiff  to  make  an  entry  of  the  fact  on  the  register  of 
the  Court  of  Common  Pleas.  It  is  doubtful  whether  this 
Court  has  any  jurisdiction  over  the  officer  of  the  Court 
of  Common  Pleas.      [ChanneU,  B. — The  senior  Master 
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of  the  Court  of  Common  Pleas  is  the  only  officer  autho- 
rized to  register  judgments,  and  therefore  for  that  pur- 
pose he  acts  as  the  officer  of  all  the  Court&]  In  WeU$  r. 
Gibbt  (a),  Lord  LangdaU^  M.  R.,  considered  that  he  had 
no  jurisdiction  to  order  the  senior  Master  of  the  Court  of 
Common  Pleas  to  vacate  a  memorandum,  entered  under 
the  1  &  2  Vict.  c.  1 10,  of  an  order  to  pay  money  to  the 
credit  of  a  cause.  If  the  plaintiff  has  lost  the  benefit  of 
the  registration,  there  is  no  necessity  for  this  application. 
But,  assuming  that  the  defendant  would  be  entitled  to  make 
such  an  application,  what  right  has  a  person  who  is  a  stran- 
ger to  the  judgment?  LewU  ▼•  Dyson  {b)  will  be  relied 
upon  by  the  other  side,  but  there  the  application  was  made 
by  the  assignee  of  the  judgment  debtor,  who  had  become 
insolvent  [Bramwell,  B. — Suppose  this  Court  had  ordered 
satisfaction  to  be  entered  on  the  roll,  would  the  defendant 
be  entitled  to  call  upon  the  Master  of  the  Court  of  Common 
Pleas  to  enter  that  fact  on  the  register?]  This  Court  has 
no  power  to  order  him  to  do  sa 

D.  D,  Keane,  in  support  of  the  rule. — ^The  Court  is  not 
asked  to  order  an  entry  of  satisfaction  to  be  made,  but 
simply  an  entry  of  the  fact  that  after  the  registration  of  the 
judgment  the  plaintiff  took  the  defendant  in  execution. 
In  Letpis  v.  Dyson  (&),  Erie,  J.,  directed  a  similar  entry  to 
be  made  on  the  register.  {BramtoeUf  B. — If  the  arrest  of 
the  defendant  under  the  ca.  sa.  operated  as  a  satisfaction  of 
the  judgment,  why  not  enter  on  the  record  a  statement  of 
that  fact?]  The  mortgagees  have  contracted  to  sell  the 
property,  and  cannot  complete  the  sale  because  this  judg- 
ment is  a  charge  upon  the  property.  The  plaintiff  was  not 
justified  in  again  registering  the  judgment  afler  the  defend- 
ant was  discharged  under  the  Insolvent  Act.  The  87  th 
section  of  the  1  &  2  Vict.  c.  110  requires  every  prisoner, 
(a)  3  Beav.  S09.  (b)  21  L.  J.,  Q.  B.  194. 


MICIIABLMA8  TKBM>    27    VICT. 

before  adjudication,  to  ezecote  a  warrant  of  attorney  to  con- 
fess judgment  for  the  amount  of  the  debts  in  his  schedule, 
and  if  at  any  time  the  Court  is  satisfied  that  the  prisoner  v. 

is  able  to  pay  his  debts  they  may  permit  execution  to  issue 
upon  such  judgment. 

P0LLOCK9  C.  B. — We  are  all  of  opinion  that  the  rule  ought 
to  be  dischaiged.  If  we  had  power  to  grant  the  application 
I  am  not  sure  that,  nnder  the  circumstances,  we  should 
exercise  it.   But  I  think  that  we  have  no  power  to  interfere. 

Bramwell,  B. — I  am  of  the  same  opinion.  With  all  re* 
spect  for  the  decision  of  Erie,  J.,  in  Lewis  v.  Dyson,  I  think 
that  we  have  no  power  to  grant  this  application.  The 
1  &  2  Vict.  c.  110,  s.  13,  says  that  a  judgment  in  any  of  the 
superior  Courts  shall  operate  as  a  charge  upon  land,  but 
by  section  19  no  judgment  shall  affect  any  lands  unless  a 
memorandum  or  minute  of  the  judgment  be  entered  in  a 
book  kept  by  the  senior  Master  of  the  Court  of  Common 
Pleas.  That  Act,  however,  does  not  provide  for  making  an 
entry  in  the  Master^s  book  of  the  satisfaction  or  discharge 
of  a  judgment ;  so  that,  even  if  the  judgment  debtor  paid 
the  debt,  he  could  not  under  that  statute  obtain  an  entry  of 
that  fact  (a).  In  this  case  the  mortgagee  of  land,  acquired  by 
the  judgment  debtor  subsequently  to  his  discharge  under 
the  Insolvent  Act,  has  contracted  to  sell  it ;  but  why  are  we 
to  order  the  plaintiflf  to  consent  to  this  special  entry  being 
made  in  the  Master's  book  because  the  vendor  suffers  some 
inconvenience  for  want  of  it  ?  Mr.  Kean^  says,  that  an 
entry  on  the  record  of  the  fact  of  the  debtor  being  taken  in 
execution  would  not  answer  the  purpose,  but  I  really  doubt 
that ;  because,  by  the  16th  section,  if  a  judgment  creditor 

(a)  The  23  &  24  Yici.  c.  115  timplifiefl  and  amends  the  practice 
as  to  entering  satisfaction  on  judgments. 
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1863.  takes  the  judgment  debtor  io  ezecation  he  is  deemed  to 
have  relinquished  all  right  and  title  to  the  benefit  of  any 
chaige  under  that  Act.  At  all  events,  if  an  entry  were  made 
on  the  record  of  the  recovery  of  the  judgment,  the  issuing 
of  the  writ  of  ca.  sa,,  the  arrest  of  the  defendant  under  it, 
and  then  a  reference  made  to  the  proceedings  in  the  In- 
solvent Court,  whereby  it  would  appear  that  the  judgment 
debtor  was  discharged  under  the  Insolvent  Act,  the  record 
would  shew  that  the  judgment  was  no  longer  of  any  eflfect 
as  a  charge  upon  the  land.  If  what  has  taken  place  amounts 
to  a  satisfaction  of  the  judgment,  there  are  means  by  which 
the  debtor  might  procure  satisfaction  to  be  entered  on  the 
roll ;  but  I  think  that  the  applicants  have  no  right  to  ask  us 
to  order  the  plaintiff  to  consent  to  the  entry  which  they 
require. 

Channell,  B. — I  am  also  of  opinion  that  this  rule  should 
be  discharged.  The  judgment  which  the  plaintiff  obtained 
in  the  action  was  a  judgment  of  this  Court,  and  the  regis- 
tration of  that  judgment  in  the  book  of  the  senior  Master  of 
the  Court  of  Common  Pleas  was  for  the  purpose  of  effect- 
ing  a  charge  on  land  under  the  provisions  of  1  &  2  Vict 
c.  110.  But  that  statute  gives  us  no  power  to  order  the 
entry  now  asked  for  to  be  made.  I  guard  myself  against 
saying  that  we  should  refuse  to  interfere  merely  because  the 
Master  is  an  oflBcer  of  another  Court.  I  should  say  that 
for  some  purposes  he  is  an  officer  of  this  Court.  With 
regard  to  the  argument  that  the  plaintiff  had  no  right  tore- 
register  the  judgment  after  the  debtor's  discharge  under  the 
Insolvent  Act,  I  apprehend  that,  if  there  was  any  improper 
registration,  that  is  a  matter  which  the  Court  of  Common 
Pleas  should  correct. 

PiQOTT,  B.,  concurred. 

Rule  dischaiged. 
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W  OOLLETT  had  obtained  a  rule  nisi  to  set  aside  the  The  outlawry 
judgment  signed  herein,  and  all  subsequent  proceedings  when  matter 
thereon,  upon  the  ground  that  the  plaintifF  was  an  outlaw  ab^^ent 

This  was  an  action  of  trespass.    The  defendant  pleaded  p°^^*)^^  ia 
(inter  alia)  a  right  of  way,  to  which  the  plaintiff  new  assigned  ^^^  ^^^ux 

excess.  i^ing  aside 

the  judgment: 

At  the  trial,  before  BramweU,  B.,  at  the  Hertfordshire  Nor,  senMe, 

,  when  matter 

Summer  Assizes,  1863,  a  verdict  was  found*  for  the  pliuntiff  of  plea  in  bar. 
with  40«.  damages,  the  Judge  certifying  for  costs.  ther  it  be 

From  the  affidavits  on  which  the  rule  was  obtained,  it  ^^^^. 
appeared  that  the  defendant  had  learnt  just  before  trial  that  ^X^ent? 
the  plaintiff  had  been  outlawed  in  the  year  1836,  in  a  civil  .  Theplaintiflf 

*  •'  '  m  an  action 

action,  at  the  suit  of  John  Phillips  Beavan,  and  that  the  out-  o^  treemse 

'  ^  quare  clau 

lawry  was  unreversed.     Thereupon  he  applied  to  the  Judge  fresit 

ouua\.  __ 

at  nisi  prius  for  leave  to  add  a  plea  of  outlawry,  which  was  civil  proceea. 

-,Ti  •!•»  t         \  •        Thedefendant, 

refused.     Judgment  was  signed  m  August,  but  the  taxation  on  learning 
was  adjourned  over  the  Long  Vacation,  and  had  since  stood  ]^  appHed 
over  to  enable  the  defendant  to  move.  ^d^rpleaTof 

From  the  plaintiff's  affidavit,  in  answer,  it  appeared  that  *^^^3?^' 
he  had  returned  to  England  in  1838,  after  a  seven  years'  refused.   The 

^    ^     ^  ^  •'  Court,  after 

absence,  and  had  resided  since  that  date  on  his  own  estate  verdict^  re- 
in England.     On  the  plaintiff's  return  Beavan  had  applied  aside  the 
to  him  for  payment  of  his  debt     The  plaintiff  deposed  to  i^i^had 
his  belief  that  he  had  then  paid  it  in  full,  and  that  no  appli-  the  pli^ti£  ^ 
cation  for  payment  had  since  been  made. 

Hawkintf  Sir  George  Haneyman^  and  Archibald  shewed 
cause.^— The  Court  will  not  entertain  an  objection  of  this 


ausum 
was  an 
aw  on 
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1863.  nature  if  not  taken  at  the  first  opportunity.  To  be  avail- 
SowBRBT  *^^'®'  '^  should  have  been  pleaded  in  abatpment.""  The 
Wad  wo&th  P'^*  ^^  outlawry  is  no  plea  in  bar  unless  the  cause  of  action 
be  forfeited.  And  it  is  not  forfeited  when  the  acdon  is 
brought  to  recover  damages  which  are  uncertain  (a).  The 
rule  on  this  subject  is  thus  laid  down  in  Co.  Lit.,  128  b. : 
— **  If  the  ground  or  cause  of  the  action  be  forfeited  by 
the  outlawry,  then  may  the  outlawry  be  pleaded  in  bar 
of  the  action ;  as  in  an  action  of  debt,  detinue,  &c.  But 
in  real  actions,  or  in  personal,  where  damages  be  uncertain 
(as  in  trespass  of  battery,  of  goods,  of  breaking  hit  close,  and 
the  like),  and  are  not  forfeited  by  the  outlawry,  there  out- 
lawry must  be  pleaded  in  disability  of  the  person."  The  rule 
is  laid  down  in  similar  terms  in  Com.  Dig.  tit.  ^  Abate- 
ment* (E.  2),  Viner's  Abr.  tit.  *'  Utlawry"  (L  a.)  3,  and 
Bac.  Abr.  tit.  "Outlawry"  (D.  3),  and  per  Tracy,  J.,  in 
Copley  ▼•  Delaunoy  (&)•  As  regards  the  forfeiture  of  lands  by 
outlawry  a  dbtinction  exists  between  outlawry  for  treason 
or  felony  and  outlawry  in  civil  cases.  In  civil  cases  out- 
lawry works  no  forfeiture  of  the  land.  The  king  acquires 
no  estate,  but  has  only  a  pernancy  of  the  profits:  Bac.  Abr. 
tit.  "  Outlawry"  (D.  2).  The  case  of  Puttenham  v.  MorrtM, 
cited  from  Benloe's  Reports,  in  Viner's  Abr.  tit  '*Ut- 
lawry"  (I.  a.)  4,  is  in  point : — "  In  replevin  there  was  judg- 
ment by  default,  and  a  writ  of  inquiry  of  damages ;  upon 
the  return  of  which  writ,  the  defendant  pleaded  that  the 
plaintiff  was  outlawed  at  the  time  of  the  action  brought. 
Adjudged,  that  now  he  had  no  day  to  plead  this  plea, 
because  it  was  after  judgment  in  the  same  action:"  Bendl. 
206,  pL  242,  Pasch.,  14  Eliz.,  Puttenham  v.  Morris,    The 

(a)  But  by  the  judgment  the  sideration  might  have  ariseii  hj 

damages  are  ascertained.  If  there-  reason  of  the  forfeiture  of  the 

fore  the  application  here  had  been  judgment  debt  to  the  Crown. 
to  stay  proeeedtngMytkdiSkmnt  con-         (h)  2  Ld.  Baym.  1056. 
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defendant,  if  too  late  to  pkad^  is  too  late  to  raise  the  objec- 
tion in  any  other  mode.  The  bankruptcy  of  a  plaintiff,  if 
not  pleaded,  could  not  be  taken  advantage  of,  after  judg-  •- 

ment,  by  writ  of  auditfi  querelfi.  [BramweH,  6.— The 
only  question  here  is  whether  the  vindication  of  the  law  re- 
quires that  this  judgment  should,  for  the  time,  be  set  aside, 
though  it  might  of  course  be  signed  again  as  soon  as  the 
outlawry  is  reversed.]  An  outlaw  is  under  no  absolute 
disability  to  come  into  Court.  He  may  do  so  to  defend 
himself.  The  disability  can  only  be  taken  advantage  of  in 
the  proper  mode.  [Bramwell^  B.,  referred  to  Aldridge  v. 
BuUer{dy  There  the  objection  was  raised  on  the  first 
occasion  upon  which  it  could  succeed.  No  authority  can 
be  cited  for  the  position  that  this  objection  is  available  at 
every  successive  step  in  the  proceedings. 

Shee,  Seijt.,  and  WooUeit,  in  support  of  the  rule. — An 
outlaw  cannot  avail  himself  of  the  process  of  the  Court  in 
any  way  for  his  own  benefit  until  the  outlawry  be  reversed. 
The  rule  is  thus  stated  in  Lush's  Common  I^w  Practice, 
2nd  ed.,  p.  679 :~"  So  long  as  the  judgment  of  outlawry 
stands  the  outlaw  is  disabled  from  suing,  prosecuting,  or 
defending  any  action,  or  availing  himself  of  the  process  or 
aid  of  the  Courts  in  any  way,  or  for  any  purpose  whatso- 
ever, for  his  own  benefit,  excepting  only  for  the  purpose  of 
reversing  the  outlawry.**  Assuming  the  rule  to  be  so  far 
modified  that  an  outlaw  may  defend  himself  if  brought  into 
Court  by  his  opponent,  he  can  at  all  events  enforce  no  pro- 
ceeding for  his  own  benefit  Thus  he  cannot  enforce  pay- 
ment of  damages  for  a  libel  by  proceeding  by  way  of  scire 
facias  on  a  recognizance  to  the  Crown :  Regina  v.  Lowe  {b\ 
Nor  can  he  move  to  have  an  attorney's  bill  taxed  in  which 
he  is  interested :  In  re  Mander  (c).     Nor  sue  out  a  habeas 

(a)  2  M.  &  W.  412.  (5)  S  Exch.  697. 

(c)  6  Q.  B.  S«7. 
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corpos  to  cbai^  in  execadon  a  plaindflF  aguiist  whom  he 
has  obtained  judgment  as  in  case  of  a  nonsuit :  Aldridge  ▼• 
BuUer  (a).  The  latter  case  is  strongly  in  point  to  shew  that 
whenever  a  fresh  step  is  taken  the  outlaw's  opponent  may 
apply  within  reasonable  time  to  set  it  aside.  The  Court 
there  held  the  application  to  set  a«de  the  judgment  too 
latCi  but  when  the  outlaw  took  a  fresh  step  in  suing  out  the 
habeas  corpus  they  interfered  and  set  it  aside.  And  Lord 
Abinffer,  in  giving  judgment,  says: — ''The  principle  is  clearly 
laid  down  in  the  authorities,  that  an  outlaw  cannot  appear  in 
Court  for  any  purpose  but  to  reverse  his  outlawry ;  that  is 
a  rule  so  long  setded  that  we  ought  not  now  for  the  first 
time  to  create  exceptions  to  it.  Here  the  habeas  corpus  is 
nothing  more  than  a  mode  by  which  the  defendant  seeks  to 
pursue  a  remedy  on  his  judgment;  he  is  making  use  of  the 
process  of  the  Court  for  his  own  benefiL"  There  is  no 
injustice  to  the  plaintiff,  since  he  can  sign  judgment  again 
immediately,  if  he  chooses  to  take  the  requisite  steps  far 
the  reversal  of  his  outlawry. 


Pollock,  C.  B.— -This  is  an  applicadon  to  set 
judgment  and  all  subsequent  proceedings  in  a  cause  upon 
the  ground  of  the  plaintiff's  outlawry.  Applications  of  this 
nature  are  made  to  the  discretion  of  the  Court;  for  the 
equitable  interference  of  the  Court  can  in  no  case,  so  ftr 
as  I  am  aware,  be  claimed  as  matter  of  right.  And  the 
answer  to  the  present  application  is,  that  the  objection, 
which  is  now  taken  after  verdict  and  judgment,  is  one 
which  might  have  been  taken  by  way  of  plea.  The  plea  of 
outlawry,  though  it  may  be  a  good  plea  in  bar  when  the 
cause  of  action  is  forfeited  to  the  Crown,  could  not  in  my 
opinion  have  been  here  pleaded  in  bar,  but  only  in  abate- 
ment The  defendant  did  not  so  plead.  Subsequendy 
indeed,  at  nisi  prius,  he  applied  to  the  presiding  Judge  for 

(a)  2  M.  &  W.  412. 
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leave  to  add  this  plea ;  but  the  Judge  most  properly  refused        1868. 

the  applidation.     Now  when  the  defendant  has  allowed  the      s^^x^bt 

lime  for  pleading  in  abatement  to  elapse,  when  the  expense 

of  a  trial  has  been  incurred,  and  the  plaintiff  has  signed 

judgment,  as  he  was  entitled  to  do,  an  application  is  made 

to  the  Court,  not  to  stay  the  proceedings,  but  to  set  aside 

the  judgment    The  Court,  under  these  circumstances,  will 

look  into  the  case  to  see  whether  it  be  one  which  calls  for 

its  equitable  interference.     It  appears  that  the  outlawry  is 

of  thirty  years*  standing,  that  when  the  exigent  was  awarded 

and  when   the  outlawry  was  perfected  the  plaintiff  was 

abroad,  and  that  the  debt  has  in  all  probability  long  since 

been  paid.     I  think  the  Court  ought  not  to  interfere  to  set 

this  judgment  aside,  and  that  this  rule  should  be  discharged 

with  costs. 

Bbamwbll,  B. — I  am  of  the  same  opinion.  The  objec- 
tion which  the  defendant  raises  is  of  the  most  vexatious 
character ;  and  it  is  one  which  might  have  been  raised  by 
plea  in  abatement  A  defence  of  this  nature  should  be 
pleaded  at  the  proper  time,  whether  by  plea  in  abatement 
or  in  bar.  It  is  urged  however  on  the  part  of  the  defend- 
ant that  this  application  is  in  due  course ;  and  the  ground 
alleged,  and  for  which  there  is  some  colour,  is,  that  the 
Courts  of  law  ought  not  to  be  appealed  to  by  one  who^ 
being  an  outlaw,  has  no  right  to  make  use  of  their  processL 
But,  upon  principle,  I  incline  to  think  that  it  never  was 
intended  to  give  a  defendant  the  unusual  power  either  to 
plead  the  plaintiff^s  outlawry  in  abatement,  or,  omitting  to 
da  so,  to  take  advantage  of  it  afterwards  by  claiming  to  stay 
proceedings.  I  am  aware  that  in  the  present  case  there  is 
a  statement  in  the  aflSdavit  that  the  outlawry  was  unknown 
to  the  defendant  at  the  time  of  pleading.  But  that  circum- 
stance could  only  be  important  if  this  were  a  defence  upon 
the  merits. 
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With  regard  to  the  authorities,  most  of  them  do  not  affect 

the  point  under  discussion.     Puttenham  ▼•  Morris  (a)  pro- 

•.  ceeded  on  the  irround  that  the  defendant  could  have  no  day 

Wasswoetr.  ° 

to  plead  after  judgment.  In  the  case  of  In  re  Mander,  where 
the  application  was  to  tax  an  attorney's  bill,  the  objection 
was  raised  at  the  first  opportunity.  The  only  case  which 
does  appear  to  bear  upon  the  question  whether  outlawry  is 
a  disability  of  which  the  defendant  may  avail  himself,  either 
at  the  time  for  pleading  or  at  any  subsequent  stage  of  the 
proceedings,  is  Aldridge  v.  BuUer  (&)•  The  decision  in  that 
case  was  correct,  but  with  great  e;ubmission  I  dissent  from 
some  of  the  reasons  which  are  assigned  by  the  Court  in 
support  of  their  judgments.  The  defendant  in  that  case, 
notwithstanding  he  was  an  outlaw,  when  brought  into  Court 
by  the  plaintiff  was  entitled  to  defend  himself.  The  rule 
for  judgment  as  in  case  of  a  nonsuit  was  a  mode  of  dis- 
posing of  the  action,  and  a  step  in  the  defence.  Conse- 
quently, when  the  defendant  issued  the  habeas  corpus  ad 
satisfaciendum  to  charge  the  plaintiff  in  execution,  he  far 
the  first  time  took  a  step  for  his  own  benefit,  which  was 
not  for  the  purpose  of  getting  rid  of  the  action.  And  even 
there  Parke,  B.,  entertained  a  doubt  whether  the  objection 
were  not  too  late.  I  think  that  upon  this  ground  the  case 
is  distinguishable,  and  that  it  does  not  preclude  us  from 
holding  that  an  objection  of  this  nature,  to  be  available, 
must  be  taken  at  the  first  opportunity. 

Again,  if  the  argument  used  for  the  defendant  were 
correct^  the  defendant  might  at  any  time  have  moved  to 
set  aside  the  notice  of  trial.  This  brings  me  to  another 
objection.  Assuming  the  argument  correct  that  a  defendant 
can  at  any  time  interpose  to  prevent  further  proceedings, 
his  application  ought  to  be  to  stay  proceedings,  not  to  set  them 
aside.     For  the  outlaw  has  done  nothing  irregular  in  sign- 

(a)  Benl.  206,  pi  242.  (b)  2  M.  &  W.  412. 
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ing  jiidgmeDt.    It  may  no  doubt  be  said  that  this  objection 

might  have  been  taken  in  Aldridge  v.  BuUer  (a),  since  the      ^^^^^^ 

application,  which  was  there  successfully  made,  was  not  to 

stay  proceedings  upon  the  habeas  corpus,  but  to  set  it  aside. 

But  this  point  does  not  appear  to  have  been  made  in  that 

case. 

In  the  result,  I  am  of  opinion  that  there  are  two  answers 
to  this  application.  The  first  is  one  of  substance,  viz.,  that 
the  defendant  must  plead  the  outlawry  as  matter  of  plea  in 
abatement  only,  and  if  he  omits  to  do  so  he  cannot  after- 
wards stay  the  proceedings.  The  second  is  that,  assuming 
the  defendant  can  at  any  time  interpose  to  prevent  further 
proceedings,  he  must  apply  to  stay  proceedings,  not  to  set 
them  aside. 

^nANNBLL,  6. — I  agree  that  this  rule  should  be  dis- 
charged with  costs.  The  application  made  to  my  brother 
BramtoeU  at  the  trial  was  in  my  opinion  properly  refused. 
If  so,  the  defendant's  position  is  the  same  as  if  the  applica- 
tion had  not  been  made.  Now  the  defendant  had  a  right 
to  plead  this  plea  at  the  proper  time  in  abatement  or  in  bar. 
If  it  were  necessary  to  decide  as  to  the  form  of  plea,  I 
should  say  without  hesitation  that  it  must  have  been  pleaded 
in  abatement  and  not  in  bar.  But  the  defendant  did 
neither.  In  the  absence  of  any  plea,  either  in  abatement 
or  in  bar,  I  am  unable  to  see  why  the  signing  judgment, 
ivhich  is  in  one  sense  the  act  of  the  Court,  was  wrong.  Yet 
the  rule  has  been  obtained  to  8ei  aside  the  judgment  and 
the  subsequent  proceedings. 

It  is  true  that,  at  first  sight,  the  language  of  the  Court  in 
Aldridge  v.  Bulkr  (a)  appears  much  in  favour  of  the  defend- 
ant's argument.  But  that  case  does  not  in  my  opinion 
govern  the  present     The  defendant  there  was  an  outlaw ; 

(a)  2  M.  &  W.  412.     • 
VOL.  n. — H.  &  C.  AAA  EXCH. 
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be  was  brought  into  Court  by  the  plaintiff;   and,  when 
brought  into  Court,  he  had  a  right  to  defend  himself  against 
«.  any  proceedings  which  were  instituted  against  him.    For  it 

would  be  applying  the  rule  to  a  monstrous  extent  to  hold 
that  an  outlaw  is  not  to  be  allowed  to  defend  himself  against 
the  claim  of  a  plaintiff  who  has  brought  him  into  CourL 
Non  constat  that,  if  he  became  entitled  to  costs,  he  would 
insist  on  his  right.  When  however  the  defendant  pro- 
ceeded to  enforce  his  judgment  by  suing  out  the  habeas 
corpus  to  charge  the  plaintiff  in  execution,  a  different  con- 
sideration arose.  The  Court  might  then  fairly  say  that, 
upon  an  application  being  promptly  made,  it  would  grant 
relief.  The  plaintiff  had  no  opportunity  there  of  taking 
the  objection  on  which  the  case  was  ultimately  decided  at 
any  earlier  stage.  Here  there  have  been  pleadings  and  a 
trial ;  and  the  defendant  has  had  the  opportunity  once  if 
not  twice. 

I  think  therefore  the  rule  is,  that  one  who  relies  on 
the  objection  of  a  personal  incapacity  to  sue,  ought  to 
object  at  the  proper  time,  whether  by  plea  in  abatement  or 
in  bar,  and  not,  as  here,  to  allow  the  proceedings  to  go  on, 
and  additional  expenses  to  be  incurred.  It  is  to  be  observed 
that  the  present  application,  which  is  made  to  the  equitable 
jurisdiction  of  the  Court,  is  not  like  the  writ  of  auditfi 
querela,  by  which  relief  may  be  obtained  when,  after  judg- 
ment, some  matter  has  intervened  which  affects  the  judg- 
ment 

PiGOTT,  B. — I  am  of  opinion  that  this  application  is 
not  entitled  to  the  indulgence  of  the  Court.  The  defend- 
ant is  at  this  late  stage  of  the  proceedings  attempting  to 
obtain  the  advantage  which  he  has  lost  by  neglecting  to 
plead  in  abatement,  and  I  think  we  ought  not  to  assist  him. 
I  also  agree  that,  upon  the  form  of  this  rule,  it  ought  to  be 
'     discharged.  Rule  discharged. 
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Peek^    Appellant^    The   Waterloo    and    Seaforth         N<nf.  lo. 
Local  Board  of  Health,  Respondents.. 

v^  ASE  stated  by  two  justices  of  the  county  of  Lancaster,  The  definition 
under  the  20  &  21  Vict.  c.  43,  in  substance  as  follows:-—  of  premiBes 

A  Local  Board  of  Health  for  the  district  of  Waterloo  with  ,ent,  in  sect.  2 
Seaforth,  in  the  county  of  Lancaster,  was  duly  constituted  Heal4  Act!^^ 
under  the  provisions  of   the  Public  Health  Act,   1848  }^^c.\s),^^ 

(1 1  &  12  VicL  C.  63).  "  eatirfed  by 

^  ^  a  person  who 

Sect.  2  of  the  said  Act  enacts :  **  .  .  .  ITie  word  'owner*  iade  facto 

•  .  .  receiTingthe 

shall  mean  the  person  for  the  time  being  receiving  the  rack  rack  rent. 

/.,,,  ,.  .  .It'll  Therefore 

rent  of  the  lands  or  premises  in  connection  with  which  the  where  A.,  a 
said  word  is  used,  whether  on  his  own  account  or  as  agent  or  ^^receiv- 
trustee  for  any  other  person,  or  who  would  so  receive  the  ^^f^^^ 
same  if  such  lands  or  premises  were  let  at  a  rack  rent."         S^S^^arf 
Sect.  69  enacts :  **  That  in  case  any  present  or  future  ^.  Health 

^^  *  with  a  notice 

Street,  or  any  part  thereof  (not  being  a  highway),  be  not  to  sewer  under 

sect.  09  of  the 

sewered,  levelled,   paved,  flagged  and  channelled  to  the  same  Act 
satisfaction   of  the  Local  Board  of  Health,  such  Board  Ticeistobe 
inAy»  by  notice  in   writing  to  the  respective  owners  or  »^^er'^or 
occupiers  of  the  premises  fronting,  adjoining,  or  abutting  j^on^^^' 
upon  such  parts  thereof  as  may  require  to  be  sewered,  ^^®  ^^ 
levelled,  paved,  flagged,  or  channelled,  require  them   to  ^^°^?!jj  * 
sewer,  level,  pave,  flag    or  channel  the  same   within  a  executed  the 
time  to  be  specified  in  such  notice ;  and  if  such  notice  be  works,  and 
not  complied  with,  the  said  Local  Board  may,  if  they  shall  expenses 
think   fit,  execute  the  works  mentioned  or  referred   to  ^ the  Local 

Govemment 
Act»  1858, 


of  the  works,)  was  held  liable  for  the  expenses  incurred. 

A  A  A   2 
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therein ;  and  the  expenses  incurred  by  them  in  so  doing 

shall  be  paid  by  the  owners  in  default"  as  therein  specified. 

^   •.  Sect.  62  of  the  Local  Government  Act,  1858  (21  &  22 

BoAHD  or     Vict.  c.  98),  enacts:  ^*  Where  the  Local  Board  have  incurred 
Hbalth. 

expenses,  for  the  repayment  whereof  the  owner  of  the 

premises  for  or  in  respect  of  which  the  same  arc  incurred  is 
made  liable,  either  by  application  of  or  agreement  with  the 
owner,  or  by  the  Public  Health  Act,  1848,  or  any  Act 
incorporated  therewith,  or  this  Act,  the  same  may  be 
recoveved  from  the  person  who  is  owner  of  such  premises 
when  the  works  are  completed  for  which  such  expenses 
have  been  incurred,  in  the  manner  provided  by  the  Public 
Health  Act,  1848,  and  such  expenses  shall  be  a  charge  on 
the  premises  in  respect  of  which  they  were  incurred,  and 
shall  bear  interest  at  the  rate  of  five  pounds  per  cent  per 
annum  till  payment  thereof/ 

At  a  petty  sessions  held  at  Liverpool,  in  and  for  the 
division  of  the  county  within  which  the  district  of  the 
Waterloo  with  Seaforth  Local  Board  of  Health  is  situate, 
on  the  23rd  of  February,  1863,  an  information  was  pre- 
ferred by  the  clerk  to  the  respondents,  under  the  69th 
section  of  the  Public  Health  Act,  1848,  charging  that  one 
Richard  Formby  was,  on  the  15th  of  May,  1861,  the  owner 
of  certain  premises  situate  in  a  certain  road  running  from 
&c  to  &c.,  within  the  district  of  the  Waterloo  with  Sea- 
forth Local  Board  of  Health,  which  road  was  not  then 
sewered,  levelled,  &c.,  to  the  satisfiiction  of  the  respondents, 
and  that  the  respondents  had  by  a  certain  writing,  dated  the 
15th  of  May,  1861,  sealed  with  their  common  seal  and 
signed  by  five  of  their  members,  given  the  said  Richard 
Formby  notice  as  owner  of  the  said  premises  fronting  the 
said  road,  within  the  space  of  fourteen  days  from  the  date 
of  the  said  notice,  to  sewer,  level,  &c.,  so  much  of  the  said 
road  as  the  said  premises  fronted ;  and  that  in  case  the  said 
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Richard   Formby  failed   to  comply  with  the  said  notice        1863. 
within  such  time,  the  respondents  might,  if  they  should      *^^^ 
think  fit,  execute  the  said  sewering,  levelling,  &c.,  and  the  ■^• 

expenses  incurred  by  them  in  so  doing  must  be  paid  by  the  Board  or 
said  Richard  Formby  together  with  the  owners  in  default, 
if  any,  as  therein  mentioned.  The  information  further 
alleged  that  neither  the  said  Richard  Formby,  nor  any 
other  person,  did  within  fourteen  days  after  the  date  of  the 
said  notice  execute  the  sewering,  levelling,  &c.,  mentioned 
in  the  said  notice,  whereupon  the  respondents  executed  the 
same ;  and  that  the  appellant,  subsequently  to  the  date  and 
service  of  the  said  notice,  became  and  was  at  the  time  of 
the  completion  of  the  said  works  the  owner  of  the  said 
premises;  and  that  the  surveyor  of  the  respondents  had 
apportioned  the  costs  of  executing  such  sewering  among  the 
owners  of  premises  fironting  the  said  road  according  to  the 
frontage  of  their  respective  premises,  and  had  declared  the 
appellant's  proportion  to  be  11 5iL  8s.,  which  had  been  de- 
manded of  the  appellant,  and  which  he  refused  to  pay  (and 
which  the  respondents  had  not  declared  to  be  private  im- 
provement expenses),  contrary  to  the  statute  in  such  case 
made  and  provided. 

Upon  the  hearing  of  the  information  it  was  proved  on  the 
part  of  the  respondents,  and  was  found  as  a  fact : 

That  the  said  road  was  not  a  highway  repairable  at 
the  public  expense  at  the  date  and  service  of  the  said  notice 
to  sewer  of  the  I5th  of  May,  1861. 

That  Richard  Formby  did  not  reside  within  the  respond- 
ents' district  on  the  date  or  at  the  time  of  service  of  the 
said  notice,  which  was  served  by  being  directed  to  him  and 
transmitted  through  the  post  office. 

That  the  premises  therein  described  were  occupied  by 
one  John  Caddick,  together  with  certain  other  lands,  and 
that  Richard  Formby  received  the  rent  of  the  said  premises 
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1863.  ^^^  ^he  Other  lands  occupied  by  John  Caddick  at  the  date 

^^"^"^  of  the  notice,  and  therefrom  up  to  the  2nd  of  February, 

"'  1862. 
Waterloo 

Board  or  That  Richard  Formby  gave  John  Caddick  a  notice,  dated 


HiALTB. 


the  30th  of  July,  1861,  to  deliver  up  to  him  possession  of 
the  sud  premises  and  of  the  other  lands  so  occupied  by  him 
on  the  2nd  of  February,  1862  (on  the  expiration  of  which 
notice  John  Caddick  gave  up  possession),  and  that,  on  the 
11th  of  April,  1862,  Richard  Formby  received  the  rent  for 
the  same  up  to  the  2nd  of  February,  1862. 

That  the  receipt  for  such  rent  was  produced,  and  ap- 
peared as  if  Richard  Formby  received  the  said  rent  as 
absolute  owner. 

It  was  admitted  by  the  appellant  that  the  notice  of  the 
15th  of  May,  1861,  had  been  served  on  Richard  Formby, 
the  work  duly  executed,  and  the  apportionment  of  1152. 8s* 
correctly  made. 

It  was  proved  on  the  part  of  the  appellant  and  was 
found  as  a  fact : 

That  the  appellant  became  and  was  the  owner  of  the 
said  premises  under  a  conveyance  dated  the  31st  of  October, 
1860,  having  purchased  them  from  one  James  Formby, and 
that  he  never  had  any  knowledge  of  the  notice  of  the  15th 
of  May,  1861,  until  the  said  sewerage  works  had  been 
executed. 

That  the  appellant  after  such  purchase  had  by  himself  or 
bis  servants  driven  cattle  off  the  land  purchased,  believing 
that  such  cattle  belonged  to  John  Caddick,  but  that  he 
never  informed  John  (Caddick  or  the  respondents  that  he 
bad  purchased  the  land  described  in  the  notice  to  sewer. 

That  the  land  comprised  in  the  said  notice  is  not  of  a 
pasturable  nature  for  homed  cattle,  but  donkeys  will  graze 
there,  and  the  appellant  turned  his  donkeys  thereon,  several 
pf  which  he  kept  for  domestic  purposes,  but  which  fact  he 
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did  not  communicate  to  John  Caddick.     The  land  men-        1868. 

tioned  in  the  said  notice  has  never  been  set  apart  or  railed      ^"^T^^^ 

off  by  the  appellant.  9. 

rr»r    .  -  Watkeloo 

The  justices  were  of  opinion  that  Richard  Formbj  was  in     Boaed  ov 

receipt  of  the  rent  of  the  said  premises  on  the  15th  of  May, 

186 19  the  date  of  the  notice  to  sewer ;  and  that  the  appellant 

was  the  owner  thereof  at  the  time  of  the  completion  of  the 

said  sewerage  works,  and  was  liable  for  the  payment  of  the 

costs  of  such  sewerage  works,  and  convicted  him  accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  justices  were  correct  in  point  of  law,  in  finding  that  the 
appellant  was  bound  by  the  notice  served  on  Richard  Formby 
on  the  15th  of  May,  1861. 

The  case  came  on  for  argument  on  the  8th  of  June,  1863, 
when  it  was  remitted  to  the  justices  to  be  amended  by 
stating  the  date  when  the  works  in  question  were  completed. 
The  case,  as  amended,  stated  that  the  works  were  completed 
on  the  13th  of  March,  1862. 

C  E.  Pollock,  for  the  appellant — It  is  conceded  that,  if 
the  notice  to  sewer  was  served  upon  one  who  answers  the 
description  of  an  **  owner**  in  sect.  2  of  the  Public  Health 
Act,  1848,  the  appellant  is  liable  under  sect.  62  of  the  Local 
Government  Act,  1858.  But  the  question  is,  whether  the 
mere  receipt  of  rent,  unaccompanied  by  any  legal  right  to 
receive  it,  will  constitute  an  **  owner"  within  the  meaning 
of  the  former  Act.  Such  a  construction  is  not  needed  to 
facilitate  the  service  of  the  notice,  since  the  section  which 
requires  service  on  the  owner  provides  the  alternative  of 
serving  the  occupier.  Moreover,  the  adoption  of  that  con- 
struction here  would  be  productive  of  hardship.  The  ap- 
pellant was  not  merely  the  de  jure  owner  when  the  notice 
was  served,  but  had  exercised  acts  of  ownership  on  the 
land.  He  was  therefore  an  owner  entitled  to  notice.  Con- 
venience  requires  that  the  2nd  section  be  construed  strictly. 


?u 
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18d3.        So  coDStroed,  it  does  not  applj.    Richard  Fonnby  did  Dot 

Pbbk        receive  the  rent  *'  as  agent  or  trustee  for  any  other  person/' 

Waterloo     *"^  ^^  coald  not  legally  receive  it  **on  his  own  aoconnt," 

Board  or     althongb  he  no  doubt  assumed  to  do  so.     The  case  does 

not  state  whether  in  continuing  to  collect  the  rent  he  was 

acting  under  a  mbtake.     If  so,  be  b  not  within  the  statute. 

Still  less,  if  there  were  no  mistake,  and  he  in  fraud  continued 

to  collect  the  rent    The  case,  however^  does  not  expressly 

find  either  fraud  or  mistake. 

I^  Temple,  for  the  respondents. — The  sole  question  is, 
whether  the  requisitions  of  the  Public  Health  Act,  1848,  as 
to  the  service  of  the  notice,  have  been  properly  complied 
with*  Now  the  notice  was  served  upon  the  apparent  owner, 
to  whom  the  rent  was  paid,  who  gave  receipts  for  it  in  his 
.own  name,  jand  who  afterwards  gave  a  notice  to  quit  on 
which  the  tenant  acted.  The  object  of  the  legislature  was 
to  render  service  ou  the  de  facto  owner  sufficient,  so  as  to 
Avoid  the  necessity  of  inquiries  into  the  validity  of  the 
owner's  title.  [Pyoti,  B. — There  could  be  no  such  neces- 
sity  here,  since  the  Act  provides  the  alternative  of  serving 
the  occupier.]  In  serving  the  occupier  the  same  difficulty 
might  arise.  The  occupier  might  be  a  wrongdoer  as  well  as 
die  owner.  If  it  be  said  diat  the  statute  contemplates  de 
facto  occupation,  the  answer  is,  that  it  equally  contemplates 
de  facto  ownership.  An  *' owner,''  as  defined  in  tho  2nd 
section  of  the  PuUic  Health  Act,  1846,  is  not  **  the  person 
/entitled  to  receive,^  but  *'  the  person  for  the  time  being  re- 
ceivinff^  the  rack  rent  of  the  premises.  This  language  points 
to  de  facto  ownership.  The  appellant,  although  he  had  no 
right  to  retain  the  money,  was  receiving  it  ^  on  his  own 
account*  within  the  meaning  of  the  2nd  section. 

C  E.  Pollock,  in  reply. — The  2nd  section  defines  the 
** owner''  as  "the  person  for  the  time  being  receiving  the 
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rack  rent  of  the  lands  or  premises,  &c,  or  who  would  receive        1863. 
the  same  if  such  lands  or  premises  were  let  at  rack  rent.'' 


The  case  does  not  state  the  rent  here  to  be  a  rack  rent    By  »• 

Watbbloo 

**  the  person  who  would  receive,  &c.,''  must  be  meant  **  the     Board  or 

HVAI*TH« 

person  entitled  to  receive,  ftc.,**  which  points  to  the  appellant. 
[BramweUf  B. — There  is,  I  presume,  no  doubt  in  the  pre- 
sent case  that  Ae  rent  paid  by  the  tenant  was  a  rack  rent] 

Pollock,  C.  B. — As  to  the  character  of  the  rent,  I  assume 
no  question  arises,  and,  if  so,  I  am  of  opinion  that  there 
should  be  judgment  for  the  respondents.  The  question 
which  arises  is,  whether  the  notice  to  sewer  was  served  upon 
the  proper  person.  I  regret  indeed  that  the  occupier  was 
not  served,  since,  if  that  had  been  done,  the  present  diffi- 
culty might  have  been  avoided.  But  the  person  who  was 
served  was  the  supposed  owner,  and,  as  he  was  actually 
receiving  the  rent  when  the  notice  was  served,  I  am  of 
opinion  that  he  was  an  *'  owner"  within  the  definition  of 
the  statute. 

Bramwell,  B. — I  am  of  the  same  opinion.  It  is  ad- 
mitted that,  at  the  time  when  the  works  were  completed, 
the  appellant  was  owner.  Consequently,  he  was  liable  for 
the  expenses  incurred,  if  the  notice  had  been  correctly 
served.  Now  the  statute  permits  service  to  be  effected 
either  upon  the  owner  or  the  occupier.  The  appellant's 
counsel  contends  that  the  owner  must  be  a  person  rightfully 
receiving  the  rent  ''on  his  own  account  or  as  agent  or 
trustee."  But  the  statute  does  not  require  a  rightful  re- 
ceiver of  the  rent  any  more  than  a  rightful  occupier,  and 
was  obviously  framed  with  a  view  to  a  de  facto  state  of 
things.  The  words  ''on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,"  seem  to  have  been  inserted 
to  prevent  the  objection  that  the  receiver  of  the  rent  must 
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1863.        not  be  a  mere  agent,  bat  a  person  recemng  the  rent  ''on 

^'^^'^      bis  owD  account.'*   The  service  is,  in  my  jadgment,  properly 

^'  made  if  made  opon  the  person  de  facto  receiving  the  rent, 

BoABD  OF     whether  he  is  receiving  it  rightfully  or  wrongfully^  and 

whether  in  his  own  right  or  in  the  right  of  another.     This 

is  also  the   more  convenient  construction.      Here  it  was 

the  appellant  s  own  £iult  that  he  was  not  in  possession  of 

the  land  and  in  the  receipt  of  the  rent,  and,  if  so^  I  think 

he  is  under  no  hardship. 

ChankkUj,  B. — The  appellant*s  liability  is  clear,  if  the 
notice  to  sower  was  served  upon  the  right  person,  and  in 
my  judgment  the  person  served  sufficiently  answers  the 
description  of  an  ''owner''  in  the  2nd  section  of  the  Public 
Health  Act,  1848.  The  section  points  to  a  de  facto  receiver; 
and  one  who  receives  the  rent "  on  his  own  account,"  though 
wrongfully  in  the  sense  that  he  has  no  right  to  retain  the 
money  is,  I  think,  within  its  meaning.  Now  the  person 
here  served  assumed  to  receive  the  rent  "on  his  own  account" 
and  afterwards  gave  notice  to  quit  to  the  occupier,  who 
quitted  accordingly.  The  service  of  the  notice  to  sewer 
was  sufficient  to  initiate  the  proceedings,  and  this  is  all  that 
is  requisite.  I  am  not  indeed  insensible  to  the  argument 
that  there  is  some  hardship  on  the  appellant,  but  looking  to 
the  object  which  the  legislature  had  in  view  I  do  not  think 
that  aigument  ought  to  prevail 

PiGOTT,  B. — The  only  doubt  which  I  have  entertained 
has  been  whether  the  respondents  have  sufficiently  com- 
plied with  the  requisition  of  the  statute  as  to  notice,  which 
is  a  condition  precedent  to  the  appellant's  liability.  Although 
my  mind  is  not  free  from  doubt,  I  am  disposed  to  think 
they  have  done  so,  in  treating  as  owner  the  apparent 
owner,  who  was  in  receipt  of  the  rent,  and  who  afterwards 
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gave  the  occupier  notice  to  quit.  When  the  works  were 
completed,  the  appellant  had  asserted  his  right  to  the 
premises,  and  was  in  possession ;    so  that  the  respondents  *• 

were  entitled  under  the  Ixxsal  Government  Act,  1858,  to     Board  or 
look  to  him  for  payment     As  to  the  ai^ument  which  has 
been  founded  on  the  hardship  to  the  appellant,  I  think  Aat 
if  any  hardship  exists  it  is  of  the  appellant's  own  creating 

Judgment  for  the  respondents. 


Phillips  v.  Wabd  and  Others.  Nov,  n. 

JLIECLARATION. — For  money  payable  by  the  defend-  a  judgment 
ants  to  the  plaintiff,  for  work,  &c.,  done  by  the  plaintiff  as  ^of  seTerel 
attorney  and  solicitor  of  and  otherwise  for  the  defendants,  ^^nottT" 
upon  their  retainer,  and  for  fees  due  in  respect  thereof,  and  jjjj^^  "  * 
for  materials,  &c.,  provided,  and  for  money  lent,  money  subsequent 
paid,  and  on  accounts  stated.  the  other 

joint  debton 

Plea. — That  the  plaintiff  ought  not  to  be  admitted  to  say  m  respect 
that  any  money  is  payable  by  the  defendants  to  the  plaintiff  canae,  unless 
for  the  causes  of  action  in  the  declaration  mentioned ;  that^the  ^  ^^' 
because  they  say  that  the  said  retainer  was  a  joint  retainer  j^^^JJ^  o" 
by  the  defendants  in  this  action  and  one  John  Bazalgette ;  »gro^dwhich 

*f  o         '    operated  as 

and  that  the  said  fees  became  due,  and  the  said  materials  a  discharge 

ofalL 

and  necessary  things  were  provided  by  the  plaintiff  for  the 
defendants,  under  and  in  respect  of  the  said  joint  retainer, 
and  not  otherwise ;  and  that  the  said  money  was  lent  by 
the  plaintiff  to,  and  paid  by  the  plaintiff  for,  the  defendants 
jointly  with  the  said  John  Bazalgette,  and  not  otherwise ; 
and  the  said  accounts  were  stated  of  and  concerning  the 
aforesaid  transactions  between  the  plaintiff  and  the  defend- 
ants jointly  with  the  said  John  Bazalgette,  and  not  other- 
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wise;  and  that  before  this  suit  the  plaintiff  brought  an 
action  against  the  said  John  Bazalgette  in  the  Court  of 
Common  Pleas  for  the  same  causes  of  action  as  in  the  de« 
claration  mentioned ;  and  such  proceedings  were  thereupon 
had  in  that  action  that  afterwards  and  before  this  suit  it 
was  considered  by  the  judgment  of  the  said  Court  in  the 
said  action  that  the  plaintiff  should  take  nothing  by  his 
writ  for  or  in  respect  of  the  said  causes  of  action ;  and  the 
said  judgment  still  remains  in  force ;  and  this  the  defend- 
ants are  ready  to  verify.  Wherefore  they  pray  judgment  if 
the  plaintiff  ought  to  be  admitted  to  say  that  any  money  is 
payable  by  the  defendants  to  the  plaintiff  for  the  causes  of 
action  in  the  declaration  mentioned. 
Demurrer,  and  joinder  therein* 

Hayes^  Serjt,  in  support  of  the  demurrer. — A  plaintiff 
who  has  failed  in  an  action  against  one  of  several  joint  con- 
tractors is  not  thereby  estopped  from  suing  the  others.  An 
estoppel  would  arise  in  another  action  between  the  same 
parties  for  the  same  cause,  but  it  is  a  novel  plea  that,  because 
the  plaintiff  has  sued  the  wrong  party,  he  is  estopped  from 
suing  the  right  one.  King  v.  Hoare  (a)  is  the  converse  of 
this  case.  There  it  was  held  that  a  judgment  (without 
satisfaction)  recovered  against  one  of  two  joint  debtors  was 
a  bar  to  an  action  against  the  other.  But  that  decision 
proceeded  on  the  ground  that  a  judgment  changes  the 
cause  of  action  into  matter  of  record,  and  the  inferior 
remedy  is  merged  in  the  higher.  It  b  like  the  case  of  a 
judgment  against  one  of  several  joint  tort-feazors,  which,  of 
itself,  without  execution,  is  a  bar  to  an  action  agdnst  the 
others  for  the  same  cause.  In  an  action  of  contract  against 
A.,  he  cannot  plead  in  abatement  the  pendency  of  another 
action  for  the  same  cause  against  B. :  Henry  v.  Goldney  (i) ; 
(o)  13  M.  &  W.  494.  (&)  15  M.  &  W.  494. 
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but  the  proper  course  is  to  plead  the  non-joinder  of  the  1868. 
contractor  in  abatement.  This  plea  merely  says  that  the 
judgment  in  the  former  action  was  that  the  plaintiff  should 
take  nothing  by  his  writ ;  but  that  may  have  been  on  the 
ground  of  a  personal  discharge,  as  by  bankruptcy  or  insol- 
vency,  or  upon  some  ground  which  would  not  affect  the 
merits  of  this  case.  [^Bramwen,  B. — It  may  have  been  on 
the  ground  that  the  plaintiff  bad  not  delivered  a  signed  bill 
as  required  by  the  6  &  7  Vict  c.  73,  s.  37,  Piffott,  B. — 
Or  on  the  ground  of  infancy.  Channell,  B.,  referred  to 
Buchland  v.  Johnson  (a).] 

Bompeu,  in  support  of  the  plea. — The  plea  discloses  good 
matter  of  estoppel,  for  it  shews  that  the  plaintiff's  claim  has 
been  adjudicated  upon  in  an  action  against  a  co-contractor. 
That  is  the  distinction  between  Kiry  v.  Hoare  {b)  and 
Henry  v.  Goldney  (c).  In  the  former  case  judgment  had 
been  recovered,  and  the  matter  had  passed  in  rem  judicatam ; 
but  in  the  latter  there  was  merely  the  pendency  of  another 
action  for  the  same  cause  against  another  party.  The  Court, 
having  already  pronounced  judgment  as  to  the  validity  of 
the  plaintiff's  claim,  will  not  again  adjudicate  upon  it  in 
successive  actions  against  each  co-contractor.  [J3ramtoe/( 
B. — The  plea  in  substance  alleges  that  the  plaintiff  brought 
an  action  against  another  co-contractor  and  failed.  Is  that 
properly  pleaded  by  way  of  estoppel  ?]  It  may  be  supported 
as  a  plea  in  bar.  The  special  commencement  and  conclu- 
sion may  be  treated  as  surplusage.  A  plea  on  equitable 
grounds  may  be  read  as  a  good  legal  defence :  VorUy  v. 
Barrett  {d).  If  the  plaintiff  had  recovered  only  one 
farthing  in  the  former  action  that  judgment  might  have 


(a)  15  C.  B.  145.  (c)  15  M.  &  W.  494. 

(b)  13  M.  &  W.  494.  id)  I  C.  B.,  N.  S.  225. 
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1863.  been  pleaded  in  bar  to  this  action  i  King  v.  Hoare  (a) ;  and 
the  same  principle  applies  where  he  has  recovered  nothing. 
[BramweU^  B. — How  does  it  appear  that  the  former  action 
was  not  decided  on  the  ground  of  some  personal  disability?] 
If  SO9  that  should  have  been  replied.  A  similar  plea  was 
pleaded  in  Gordon  v.  Whiiehtnue  {b)f  and  the  plaintiff  re- 
plied specially.  [ChanneU,  B. — A  plea  by  way  of  estoppel 
should  set  out  fully  the  facts  which  create  the  estoppel.]  In 
pleading  a  judgment  recovered,  it  is  not  necessary  to  set 
forth  the  whole  proceedings :  1  Wms.  Saund.  9 1  a,  note  (2). 
The  defendant  could  not  plead  in  abatement  the  non-joinder 
of  the  other  joint  debtor,  because  he  is  beyond  the  jurisdic- 
tion of  the  Court:  3  &  4  Wm.  4,  c.  42,  s.  8. — He  also 
referred  to  Stackwood  v.  Dunn  (c). 

Hayes,  Seijt.,  was  not  called  upon  to  reply. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plea 
cannot  be  sustained.  This  is  on  action  against  persons 
who  are  joint  debtors  with  another  person  not  now  sued ; 
and  because  he  was  fortunate  enough  to  succeed  by  some 
plea  or  other  in  an  action  brought  by  the  plaintiff  against 
him  for  the  same  cause,  the  defendants  seek  to  avail  them- 
selves of  hb  immunity.  Now,  for  anything  which  appears 
on  the  face  of  this  plea,  he  may  have  succeeded  on  matter 
of  defence,  which,  though  good  with  respect  to  him«  is  not 
open  to  his  co-debtors.  The  consequence  is  that  the  plea 
is  bad,  and  the  plaintiff  entitled  to  judgment. 

Brahwell,  B. — lam  also  of  opinion  that  the  plea  is  bad. 
No  doubt,  if  a  person  jointly  liable  with  others  succeeds  in 
an  action  against  him  alone  by  pleading  a  release  or  pay- 

(a)  13  M.  &  W.  494.  (b)  18  C.  B.  747. 

(c)  3  Q.  B.  822. 
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ment,  that  would  afford  a  good  defence  to  an  action  against 
the  other  joint  debtors — whether  pleaded  in  bar  or  by  way 
of  estoppel  seems  unimportant — ^for  a  release  to  one  is  a 
release  to  all,  and  payment  by  one  is  a  discharge  of  all. 
Therefore,  in  some  cases,  a  judgment  recovered  by  one  of 
several  joint  debtors  may  be  pleaded  in  an  action  against 
the  others.  But  this  plea  does  not  shew  that  the  former 
action  was  successfully  resisted  on  some  ground  common 
to  all  the  joint  debtors;  but  only  that  the  Court  gave  judg- 
ment for  the  defendant,  which  may  have  been  on  some 
ground  purely  personal,  as  infancy,  bankruptcy,  or  insol- 
vency. Then  it  is  said  that  the  plaintiff  should  have  replied 
specially,  shewing  how  it  was  that  he  could  maintain  this 
action  though  he  had  failed  in  the  other.  But  in  my 
opinion  that  is  not  so.  The  plea  ought  to  state  a  complete 
defence,  and  not  call  upon  the  plaintiff  to  answer  matter 
imperfectly  pleaded. 

Channell,  B. — I  am  of  the  same  opinion.  The  de- 
fendants plead  a  judgment  recovered  by  a  joint  debtor  in  a 
former  action  for  the  same  cause ;  and  I  think  it  incumbent 
on  the  defendants  to  shew  by  their  plea  that  the  judgment 
in  that  action  is  inconsistent  with  their  liability  in  this 
action.  But,  so  fiir  as  this  plea  states,  the  judgment  for 
the  defendant  in  the  former  action  may  have  proceeded 
on  a  ground  which,  though  affording  a  perfect  defence  as 
regards  him,  does  not  affect  the  liability  of  the  present 
defendants. 

PiQOTT,  B. — I  am  of  the  same  opinion.  This  plea  is  in 
form  a  plea  in  estoppel ;  but,  whether  it  be  considered  in 
substance  as  a  plea  in  estoppel  or  a  plea  in  bar,  I  think  it 
bad,  for  it  is  perfectly  consistent  with  every  allegation  in  it 
that,  though  the  defendant  in  the  other  action  recovered 
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jadgmeDl  against  the  plaintiff,  the  defendants  in  this  action 
are  still  liable.  It  is  said  that  the  plaintiff  ought  to  have 
replied  specially,  but  I  am  of  opinion  that  the  defendants 
ought  by  their  plea  to  shew  that  the  judgment  in  the  former 
action  proceeded  on  a  ground  which  operated  as  a  dischaige 
of  all  the  joint  debtors. 

Judgment  for  the  pLiintiff. 


Kov,25.  BtRNE  V.   BOADLE. 

The  plaintiff     J)eCLARATION.— For  that  the  defendant,  by  his  ser- 

was  walking       '•-^  '    •' 

in  a  public       vants,  SO  neffliffentlv  and  unskilfully  manazed  and  lowered 

street  past  the  '  t>  E>        j  J  e>  ^ 

defendant's  certain  barrels  of  flour  by  means  of  a  certain  jigger-hoist  and 
barrel  of  flour  machinery  attached  to  the  shop  of  the  defendant,  situated  in 
from  awindow  &  Certain  highway,  along  which  the  plaintiff  was  than  passing, 
shoprand  ^^^  ^J  ^^^  through  the  negligence  of  the  defendant,  by 
jured^m^  ^"*  ^*^  Servants,  one  of  the  said  barrek  of  flour  fell  upon 
Mda^desat  ^nd  Struck  against  the  pliuntifl^  whereby  the  plaintiff  was 
evidence  of       thrown  down,  wounded,  lamed,  and  permanently  injured, 

negligence  for 

the  jury,  to  and  was  preyented  from  attending  to  his  business  for  a  long 
defendant  the  time,  to  wit,  thencc  hitherto,  and  incurred  great  expense  for 
tibaif  tiie'^^^^  medical  attendance,  and  suffered  great  pain  and  anguish^ 
S^aS^y    and  was  otherwise  damnified. 

hisnegUgence.        Plea.— Not  guilty. 

At  the  trial  before  the  learned  Assessor  of  the  Court  of 
Passage  at  Liverpool,  the  evidence  adduced  on  the  part  of 
the  plaintiff  was  as  follows: — A  witndss  named  Critchley 
said :  '<  On  the  the  18th  July,  I  was  in  Scotland  Road,  on 
the  right  side  going  north,  defendant's  shop  is  on  that  side. 
When  I  was  opposite  to  his  shop,  a  barrel  of  flour  fell  from 
a  window  above  in  defendant's  house  and  shop,  and  knocked 
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tbe  plaintiff  down.     He  was  carried  into  an  adjoining  shop.        18d3. 

A  horse  and  cart  came  opposite  the  defendant's  door.    Bar«      ^v-->-^ 

rels  of  flour  were  in  the  cart  I  do  not  think  the  barrel  was      _  9, 

being  lowered  by  a  rope.    I  cannot  say :  I  did  not  see  the 

barrel  until  it  struck  tbe  plaintiff.    It  was  not  swinging 

when  it  struck  the  plaintiff.    It  struck  him  on  the  shoulder 

and  knocked  him  towards  the  shop.  No  one  called  out  until 

after  the  accident."    The  plaintiff  said :  ^  On  approaching 

Scotland  Place  and  defendant's  shop^  I  lost  all  recollection. 

I  felt  no  blow.    I  saw  nothing  to  warn  me  of  danger.     I 

was  taken  home  in  a  cab.    I  was  helpless  for  a  fortnight." 

(He  then  described  his  sufferings.)     **  1  saw  the  path  clear. 

I  did  not  see  any  cart  opposite  defendant's  shop."  Another 

witness  said :  **  I  saw  a  barrel  falling.    I  don't  know  how,  but 

from  defendant's."    The  only  other  witness  was  a  suigeon, 

who  described  the  injuiy  which  the  plaintiff  had  received. 

It  was  admitted  that  the  defendant  was  a  dealer  in  flour. 

It  was  submitted,  on  the  part  of  the  defendant,  that  there 
was  no  evidence  of  negligence  for  the  jury.  The  learned 
Assessor  was  of  that  opinion,  and  nonsuited  the  plaintiff, 
reserving  leave  to  him  to  move  the  Court  of  Exchequer  to 
enter  the  verdict  for  him  with  60/.  damages,  the  amount 
assessed  by  the  jury. 

Littkr,  in  the  present  Term,  obtained  a  rule  nisi  to  enter 
the  verdict  for  the  plaintiff,  on  the  ground  of  misdirection 
of  the  learned  Assessor  in  ruling  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendant ;  against  which 

CkarkB  Russell  now  shewed  cause.—  First,  there  was  no 
evidence  to  connect  the  defendant  or  his  servants  with  the 
occurrence.  It  is  not  suggested  that  the  defendant  himself 
was  present,  and  it  will  be  argued  that  upon  these  pleadings 
it  is  not  open  to  the  defendant  to  contend  that  his  servants 
were  not  engaged  in  lowering  the  barrel  of  flour.     But  the 

VOL.   U. — U.  &  C.  B  B  B  BXCH. 
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declaration  alleges  that  the  defendant,  by  his  servants,  so 
negligently  lowered  the  barrel  of  flour,  that  by  and  through 
the  negligence  of  the  defendant,  by  his  said  servants,  it  fell 
upon  the  plaintiff.    That  is  tantamount  to  an  allegation 
that  the  injury  was  caused  by  the  defendants  negligence, 
and  it  is  competent  to  him,  under  the  plea  of  not  guilty,  to 
contend  that  his  servants  were  not  concerned  in  the  act 
alleged.     The  plaibtiff  could  not  property  plead  to  this 
declaration  that  his  servants  were  not  guilty  of  negligence, 
or  that  the  servants  were  not  his  servants.     If  it  had  been 
stated  by  way  of  inducement  that  at  the  time  of  the  griev- 
ance the  defendant's  servants  were  engaged  in  lowering  the 
barrel  of  flour,  that  would  have  been  a  traversable  allega- 
tion, not  in  issue  under  the  plea  of  not  guilty.     Mitchell  v. 
Craisweller  (a)  and  Hart  v.  Crowley  {b)  are  authorities  in 
favour  of  the  defendant.    Then,  assuming  the  point  is  open 
upon  these  pleadings,  there  was  no  evidence  that  the  de- 
fendant, or  any  person  for  whose  acts  he  would  be  respon- 
sible, was  engaged  in  lowering  the  barrel  of  flour.     It  is 
consistent  with  the  evidence  that  the  purchaser  of  the  flour 
Was  superintending  the  lowering  of  it  by  his  servant,  or  it 
may  be  that  a  stranger  was  engaged  to  do  it  without  the 
knowledge  or  authority  of  the  defendant.    {Pollock^  C.  B. — 
The  presumption  is  that  the  defendant's  servants  were 
engaged  in  removing  the  defendant's  flour;  if  they  were 
not  it  was  competent  to  the  defendant  to  prove  it.]     Sur- 
mise ought  not  to  be  substituted  for  strict  proof  when  it  is 
sought   to  fix   a  defendant  with   serious  liability.      The 
plaintiff  should  establish  his  case  by  affirmative  evidence. 

Secondly,  assuming  the  fiEU!ts  to  be  brought  home  to  the 
defendant  or  his  servants,  these  facts  do  not  disclose  any 
evidence  for  the  jury  of  negligence.  The  plaintiff  was 
bound  to  give  affirmative  proof  of  negligence.     But  there 

(a)  18  C.  B.  237.  (ft)  12  A.  &  E.  37S. 
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was  not  a  scintilla  of  evidence^  unless  the  occurrence  is  of  1868. 
itself  evidence  of  negligence.  There  was  not  even  evidence 
that  the  barrel  was  being  lowered  by  a  jigger-hoist  as  al- 
leged in  the  declaration,  [/%/bei,  C.  B. — ^There  are  certain 
cases  of  which  it  may  be  said  res  ipsa  loquitur^  and  this 
seems  one  of  them.  In  some  cases  the  Courts  have  held 
that  the  mere  fact  of  the  accident  having  occurred  is  evi* 
dence  of  negligence,  as»  for  instance,  in  the  case  of  railway 
collisions.]  On  examination  of  the  authorities,  that  doctrine 
would  seem  to  be  confined  to  the  case  of  a  collision  between 
two  trains  upon  the  same  line,  and  both  being  the  property 
and  under  the  management  of  the  same  Company.  Such 
was  the  case  of  Skinner  v.  The  London^  Brighton  and  South 
Coast  Bailway  Company  (a),  where  the  train  in  which  the 
plaintiff  was  ran  into  another  train  which  had  stopped  a 
short  dbtance  from  a  station,  in  consequence  of  a  luggage 
train  before  it  having  broken  down.  In  that  case  there 
must  have  been  negligence,  or  the  accident  could  not  have 
happened.  Other  cases  cited  in  the  text-books,  in  support 
of  the  doctrine  of  presumptive  negligence,  when  examined, 
will  be  found  not  to  do  so.  Amongst  them  is  Carpue  v« 
7%tf  London  and  Brighton  Railway  Company  (6),  but  there, 
in  addition  to  proof  of  the  occurrence,  the  plaintiff  gave 
aflSrmative  evidence  of  negligence,  by  shewing  that  the  rails 
were  somewhat  deranged  at  the  spot  where  the  accident 
took  place,  and  that  the  train  was  proceeding  at  a  speed 
which,  considering  the  state  of  tBe  rails,  was  hazardous. 
Another  case  is  Christie  v.  Griggs  (c),  where  a  stage-coach 
on  which  the  plaintiff  was  travelling  broke  down  in  conse- 
quence of  the  axle-tree  having  snapped  asunder.  But  that 
was  an  action  on  the  contract  to  carry  safely,  and  one  of  the 
counts  imputed  the  accident  to  the  insuflSciency  of  the 

(a)  5  Exch.  787.  (b)  6  Q.  B.  747. 

(c)  2  Camp.  79. 

B  B  b2 
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coach,  of  which  its  breaking  down  would  be  evidence  for 
the  jury.  \Follock,  C.  B. — What  difference  would  it  have 
made,  if  instead  of  a  passenger  a  bystander  had  been  in- 
jured 7]  In  the  one  case  the  coach  proprietor  was  bound 
by  his  contract  to  provide  a  safe  vehicle^  in  the  other  he 
would  only  be  liable  in  case  of  negligence.  The  fact  of  the 
accident  might  be  evidence  of  negligence  in  the  one  case, 
though  not  in  the  other.  It  would  seem,  from  the  case  of  Bird 
v.  J^' Great  Northern  Railway  Company  (a),  that  the  fact 
of  a  train  running  off  the  line  is  not  prim&  facie  proof  where 
the  occurrence  is  consistent  with  the  absence  of  negligence 
on  the  part  of  the  defendants.  Later  cases  have  qualified 
the  doctrine  of  presumptive  negligence.  In  Cotton  v. 
fVood  (b)  it  was  held  that  a  Judge  is  not  justified  in  leaving 
the  case  to  the  jury  where  the  plaintiff's  evidence  is  equally 
consistent  with  the  absence  as  with  the  existence  of  negli- 
gence in  the  defendant.  In  Hammack  v.  fFhite  (c)  Erie,  J.^ 
said  that  he  was  of  opinion  ''  that  the  plaintiff  in  a  case  of 
this  sort  was  not  entitled  to  have  the  case  lefl;  to  the  jury 
unless  he  gives  some  aflh'mative  evidence  that  there  has  been 
negligence  on  the  part  of  the  defendant**  [Pottock,  C.  B. — 
If  he  meant  that  to  apply  to  all  cases,  I  must  say,  with 
great  respect,  that  I  entirely  differ  from  him.  He  must 
refer  to  the  mere  nature  of  the  accident  in  that  particular 
case.  Bramwelly  B. — No  doubt,  the  presumption  of  negli- 
gence is  not  raised  in  every  case  of  injury  firom  accident, 
but  in  some  it  is.  We  must  judge  of  the  fiicts  in  a  reason- 
able way ;  and  regarding  them  in  that  light  we  know  that 
these  accidents  do  not  take  place  without  a  cause,  and  in 
general  that  cause  is  negligence.]  The  law  will  not  pre- 
sume that  a  man  is  guilty  of  a  wrong.  It  is  consistent  with 
the  facts  proved  that  the  defendant's  servants  were  using 

(a)  28  L.  J.,  Exch.  3.'  (»)  8  C.  B.  N.  S.  668. 

(c)  1 1  C.  B.  N.  S.  588.  594. 
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the  Utmost  care  and  the  best  appliances  to  lower  the  barrel        1863. 
with  safety.    Then  whj  should  the  fact  that  accidents  of      '^'^^ 
this  nature  are  sometimes  caused  by  nj^ligence  raise  any  »• 

presumption  against  the  defendant  ?  There  are  many  acci- 
dents from  which  no  presumption  of  negligence  can  arise. 
[BramwMi  B. — Looking  at  the  matter  in  a  reasonable  way 
it  comes  to  this — an  injury  is  done  to  the  plaintiff,  who  has 
no  means  of  knowing  whether  it  was  the  result  of  negli- 
gence ;  the  defendant,  who  knows  how  it  was  caused,  does 
not  think  fit  to  tell  the  jury.]  Unless  a  plaintiff  gives  some 
evidence  which  ought  to  be  submitted  to  the  jury,  the 
defendant  is  not  bound  to  offer  any  defence.  The  plaintiff 
cannot,  by  a  defective  proof  of  his  case,  compel  the  defendant 
to  give  evidence  in  explanation.  [Pollock^  C.  B. — I  have 
frequently  observed  that  a  defendant  has  a  right  to  remain 
silent  unless  a  primS;  facie  case  is  established  against  him. 
But  here  the  question  is  whether  the  plaintiff  has  not 
shewn  such  a  case.]  In  a  case  of  this  nature,  in  which  the 
sympathies  of  a  jury  are  with  the  plaintiff,  it  would  be 
dangerous  to  allow  presumption  to  be  substituted  for  affirm- 
ative proof  of  negligence. 

Littler  appeared  to  support  the  rule,  but  was  not  called 
upon  to  argue. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule  must 
be  absolute  to  enter  the  verdict  for  the  plaintiff.  The  learned 
counsel  was  quite  right  in  saying  that  there  are  many  acci- 
dents from  which  no  presumption  of  negligence  can  arise, 
but  I  think  it  would  be  wrong  to  lay  down  as  a  rule  that  in 
no  case  can  presumption  of  negligence  arise  from  the  fact 
of  an  accident.  Suppose  in  this  case  the  barrel  had  rolled 
out  of  the  warehouse  and  fallen  on  the  plaintiff,  how  could 
he  possibly  ascertain  from  what  cause  it  occurred?    It  is 
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1863.        ^b^  duty  of  persons  who  keep  barrels  in  a  warehouse  to 

^:p'^     '      take  care  that  they  do  not  roll  out,  and  I  think  that  such  a 

V.  case  would^  beyond  all  doubt,  afford  primfi  facie  evidence  of 

BOADLS. 

negligence.  A  barrel  could  not  roll  out  of  a  warehouse 
without  some  negligence,  and  to  say  that  a  plaintiff  who  is 
injured  by  it  must  call  witnesses  from  the  warehouse  to 
prove  negligence  seems  to  me  preposterous.  So  in  the  building 
or  repairing  a  house,  or  putting  pots  on  the  chimneys,  if  a 
person  passing  along  the  road  is  injured  by  something  falling 
upon  him,  I  think  the  accident  alone  would  be  primS  fiicie 
evidence  of  negligence.  Or  if  an  article  calculated  to  cause 
damage  is  put  in  a  wrong  place  and  does  mischief,  I  think 
that  those  whose  duty  it  was  to  put  it  in  the  right  place  are 
prim&  facie  responsible,  and  if  there  is  any  state  of  facts  to 
rebut  the  presumption  of  negligence,  they  must  prove  them. 
The  present  case  upon  the  evidence  comes  to  this,  a  man 
is  passing  in  front  of  the  premises  of  a  dealer  in  flour,  and 
there  falls  down  upon  him  a  barrel  of  flour.  I  think  it 
apparent  that  the  barrel  was  in  the  custody  of  the  defen- 
dant who  occupied  the  premises,  and  who  is  responsible  for 
the  acts  of  his  servants  who  had  the  controul  of  it ;  and  in 
my  opinion  the  fact  of  its  falling  is  primS  facie  evidence  of 
negligence,  and  the  plaintiff  who  was  injured  by  it  is  not 
bound  to  shew  that  it  could  not  fall  without  negligence, 
but  if  there  are  any  facts  inconsistent  with  negligence  it  is 
for  the  defendant  to  prove  them, 

JBramvhsll,  B. — I  am  of  the  same  opinion. 

Chamnell,  B. — I  am  of  the  same  opinion.  The  first  part 
of  the  rule  assumes  the  existence  of  negligence,  but  takes 
this  shape,  that  there  was  no  evidence  to  connect  the  defen- 
dant with  the  negligence.  The  barrel  of  flour  fell  firom  a 
WQirehpuse  over  a  shop  which  the  defendant  occupied,  and 
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therefore  prima  fiu:ie  he  is  responsible.  Then  the  question  18C3. 
IS  whether  there  was  any  evidence  of  negligence,  not  a 
mere  scintilla,  but  such  as  in  the  absence  of  any  evidence 
in  answer  would  entitle  the  plaintiff  to  a  verdict.  I  am  of 
opinion  that  there  was.  I  think  that  a  person  who  has  a 
warehouse  by  the  side  of  a  public  highway,  and  assumes  to 
himself  the  right  to  lower  from  it  a  barrel  of  flour  into  a 
cart,  has  a  duty  cast  upon  him  to  take  care  that  persons 
passing  along  the  highway  are  not  injured  by  it  I  agree 
that  it  is  not  every  accident  which  will  warrant  the  inference 
of  negligence.  On  the  other  hand,  I  dissent  from  the 
doctrine  that  there  is  no  accident  which  will  in  itself  raise 
a  presumption  of  negligence.  In  this  case  I  think  that 
there  was  evidence  for  the  jury,  and  that  that  the  rule  ought 
to  be  absolute  to  enter  the  verdict  for  the  plaintiff. 

PiQOTT,  B. — I  am  of  the  same  opinion. 

Rule  absolute. 


Tub  Ketnsham   Blue  Lias  Lime  Company  (Limitbd)      Nov,  25. 

t7.  Baker. 

XN  this  case  an  application  had  been  made  to  a  Judge  at  A  Company 
Chambers  for  an  order  that  the  plaintiff  recover  his  costs,      ^dert^ 
The  affidavit  in  support  of  the  application  stated  that  the  Companies 
action  was  brought  to  recover  2L  lAs.  3d.  for  goods  sold  and  ^^^^^ 

and  sale  of 
goods,  "dwells/'  within  the  meaning  of  the  9  &  10  Vict,  c  95,  s.  128,  at  the  place  of  manu- 
HKiture  and  sale,  and  not  at  their  resisterod  office. 

A  joint  stock  Company  sold  and  delivered  goods  to  the  defendant  at  their  worlu  at  Eeyn- 
sham,  in  Somersetshire,  seTen  miles  distant  from,  the  place  where  the  defendant  resided  and 
carried  on  his  business.  The  registered  office  of  the  Company,  where  the  directors  met  and 
transacted  all  their  bosinese,  was  in  London.  The  Compmy  being  in  the  course  of  winding- 
up,  the  official  liquidator,  who  dwelt  and  carried  on  busmess  in  £>ndon,  sued  the  defendant 
in  a  sujperior  Court  for  the  price  of  the  goods,  and  recovered  judgment  by  default  for  a  sum 
under  201, — Held,  that  the  plaintiff  was  not  entitled  to  coats. 
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delivered,  and  judgment  was  signed  in  defimlt  of  appear- 
ance. 

The  Company  was  in  course  of  being  wound  up  under 
the  provisions  of  the  Companies'  Act,  1862»andthe  action 
was  brought  by  the  official  liquidator  in  the  name  and  on 
behalf  of  the  Company. 

At  the  time  of  the  commencement  of  the  action,  the 
liquidator  dwelt  in  the  county  of  Middlesex,  and  carried  on 
business  in  the  city  of  London,  and  he  dwelt  and  carried  on 
business  at  the  city  of  Bristol,  the  respective  dwelling  and 
places  of  business  being  more  than  twenty  miles  apart  from 
each  other.  The  plaintifls  were  a  Company  registered 
and  incorporated  under  the  <*  Joint  Stock  Companies  Acts, 
1856,  1857.'*  The  objects  for  which  the  Company  was 
established  were,  the  quarryiug  and  calcining  of  limestone 
and  gypsum,  and  the  making  and  vending  of  lime ;  the 
manufacture  of  plaster  of  Paris,  and  the  purchasing,  leasing, 
or  otherwise  acquiring  and  holding  of  any  ireehold  or 
leasehold  lands  or  houses,  quarries,  mines,  or  mineral  rights 
in  the  county  of  Somerset,  or  elsewhere  in  England  and 
Wales;  and  generally  the  performance  of  all  such  acts, 
matters  and  things  as  were  incidentid  or  otherwise  condu- 

■ 

cive  to  the  attainment  of  the  before  mentioned  objects,  or 
any  of  them,  and  such  additional  or  extended  objects  as  the 
Company  might  from  time  to  time  by  special  resolution 
determine  and  resolve.  ' 

By  Article  2  of  the  Memorandum  of  Association  of  the 
Company  it  was  provided  that  the  registered  office  of  the 
Company  shall  be  established  in  England,  and  the  registered 
office  is  at  No.  2,  Winchester  Buildings,  in  the  city  of 
London,  more  than  twenty  miles  from  the  defendant's 
dwelling  and  place  of  business.  Previously  to  the  reso- 
lution of  the  shareholders  to  wind  up  voluntarily  the  Com- 
pany, and  whilst  the  Company  continued  to  carry  out  the 
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objects  for  which  it  was  established,  the  office  of  the  secre- 
tary of  the  Companj  was  at  No.  2,  Winchester  Buildings, 
whefe  alone  the  meetings  of  the  directors  of  the  Company 
were  held,  and  where  all  their  business  was  transacted  for 
the  regulation  and  guidance  of  the  undertaking. 

At  the  time  of  the  commencement  of  the  action  no 
works  were  being  carried  on  by  the  Company  or  by  the 
liquidator,  other  than  selling  the  lime  and  cement  previously 
manufactured,  and  there  was  no  agent  or  servant  of  the 
Company,  or  any  other  person,  at  the  works  or  elsewhere, 
within  twenty  miles  from  the  dwelling  or  place  of  business 
of  the  defendant,  authorized  to  commence  proceedings  for 
the  recovery  of  any  debt  due  to  the  Company  or  to  settle 
or  adjust  the  same. 

The  affidavit  of  the  defendant  in  answer  to  the  application 
stated  that  the  action  was  brought  to  recover  2L  14«.  3d. 
for  goods  sold  and  delivered  at  the  works  of  the  Company 
situate  at  Keynsham,  in  Somersetshire ;  and  that  the  de- 
fendant's place  of  business  and  residence  were  not  more 
than  seven  miles  from  the  Company's  works,  and,  as  well 
as  the  defendant's  works,  were  within  the  jurisdiction  of  the 
County  Court  of  Gloucestershire  holden  at  Bristol. 

The  learned  Judge  at  Chambers  having  referred  the 
matter  to  the  Court, 
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Oppenheim  now  moved  for  a  rule  calling  on  the  defendant 
to  shew  cause  why  the  Court  should  not  direct  that  the 
plaintifls  shall  recover  their  costs. — The  question  is  whether 
the  plaintifls  <^  dwell,**  within  the  meaning  of  that  word  in 
the  9  &  10  Vict  c.  95,  s.  128,  at  their  registered  office  in 
London,  or  at  Keynsham  in  Somersetshire,  where  the  lime 
was  manufactured  and  sold  to  the  defendant.  A  railway 
Company  '<  dwells**  at  the  principal  place  where  its  business 
is  carried  on,  and  not  at  the  stations  where  the  passengers 
are  booked;  Adams  v.  77ie  Great  Western  Railway  Com'' 
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pany  (a) ;  Shidt  v.  The  Great  Northern  Brnkoay  Company  (6). 
[PoUock^  C.  B. — The  case  of  a  railway  Company  in  sui 
generis.  Here  the  plaintifls  do  not  carry  on  business  at  the 
office  where  the  directors  meet,  but  at  the  place  where  the 
goods  are  luanuiactured  and  sold.]  There  is  this  analogy 
between  the  two  cases ;  a  railway  Company  books  passengers 
at  the  various  stations  on  their  line,  and  has  a  principal 
place  of  business ;  this  Company  manufactures  and  sells 
their  goods  at  various  places  in  the  country  and  has  a  regis- 
tered office  in  London.  Taylor  v.  The  Crowland  Gas  and 
Coke  Company  {c)  decided  that  a  joint  stock  Company  com- 
pletely registered  under  the  7  &  8  Vict.  c.  110,  ''dwells''  at 
the  place  where  its  business  is  carried  on,  but  still  the  ques- 
tion remains,  where  does  a  Company  in  a  case  of  this  kind 
carry  on  its  business?  The  19  &  20  Vict  a  47»  s.  28,  requires 
the  Company  to  have  a  registered  office  to  which  all  commu*- 
nications  and  notices  may  be  addressed,  and  therefore  that 
must  be  considered  as  the  place  where  its  business  is  carried 
on.  Moreover,  the  Company  is  being  wound  up  under 
**  The  Companies  Act,  1862"  (25  &  26  Vict.  c.  89.)  The 
92nd  section  of  that  Act  provides  for  the  appointment  of 
official  liquidators;  and  by  the  133rd  section  (5)  upon  the 
appointment  of  liquidators  all  the  power  of  the  directors 
shall  cease ;  so  that  at  the  time  the  action  was  commenced 
the  business  was  carried  on  by  the  official  liquidator,  who 
resided  more  than  twenty  miles  from  the  defendant  [^Chan- 
nell,  B. — The  official  liquidator  is  only  substituted  for  the 
Company,  and  brings  the  action  for  them.] 


Lumley  Smith  appeared  to  shew  cause  in  the  first  instance ; 
but  was  not  called  upon  to  argue. 


Pollock,  C.  B. — I  am  of  opinion  that  there  ought  to 

{a)  6  H.  &  N.  404.  (p)  30  L.  J.,  Q.  B.  831. 

(e)  11  Exch.  1. 
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be  no  rule.    The  authorities  cited  with  reference  to  rail-       1868; 
way  Companies  are  not  applicable.    There  may  be  difficulty     ^-^^"^ 
in  applying  the  Act  to  those  cases*  and  in  all  probability     Blus  Liab 
when  it  passed  the  legislature  never  contemplated  the  case      ^   * 
of  a  railway  Company  having  a  multitude  of  stations,  some 
of  them  more  than  a  hundred  miles  distant  from  others ; 
and  the  Courts  have  construed  the  Act  in  the  best  way 
they  could  under  the  circumstances.     But  in  my  judgment 
that  furnishes  no  rule  whatever  for  the  plain  case  of  a 
Company  having  a  place  of  business  where  they  manufac- 
ture an  article  and  there  sell  and  deliver  it  to  persons 
residing  in  the  neighbourhood,  as  this  Company  did.     It  is 
said  that  a  person  who  has  bought  of  them  a  few  shillings 
worth  of  goods  may  be  sued  in  the  Courts  of  Westminster 
Hall  because  the  Company  have  an  office  in  London  where 
the  directors  meet  for  the  purpose  of  conducting  the  affidrs 
of  the  Company.    It  seems  to  me  that  affords  no  ground 
whatever  for  holding  that  there  is  a  concurrent  jurisdiction, 
when  the  goods  are  manufactured  and  sold  at  Keynsham  to 
a  tradesman  residing  at  Bristol. 


Bramwell,  B. — I  am  of  the  same  opinion.  The  question 
is,  whether  the  plaintiffs  *^  dweU^  more  than  twenty  miles 
from  the  defendant  within  the  meaning  of  the  9  &  10  Vict, 
c.  95,  s.  128.  The  plaintifis  are  a  corporation,  and  the 
case  of  Taylw  v.  The  Crawland  Gas  and  Coke  Company  (a) 
is  an  authority  that  a  corporation  dwells  at  the  place  where 
its  business  is  carried  on.  Then  the  question  arises,  where 
did  this  corporation  carry  on  its  business  ?  It  is  impossible 
to  say  that  they  carried  it  on  elsewhere  than  where  they 
made  and  sold  the  article  for  the  price  of  which  the  action 
is  brought,  and  that  was  at  Keynsham.  I  think  that  the 
office  in  London  was  merely  a  place  where  the  directors 
met  for  their  own  convenience,  not  the  place  where  the 

(a)  1  ]  Exch.  1. 
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1863.  business  of  tbe  Company  was  carried  on*  Then  it  is  said 
j^''"^"*^  that  tbe  liquidator  is  tbe  real  plaintiff,  and  he  lives  and 
BLn«  Lias    carries  on  bis  business  in  London  :  but  be  is  only  suine  on 

COMPAHT  '  ^  JO 

v.^  behalf  of  the  Company,  who,  at  tbe  time  the  debt  was 
incurred  and  the  action  commenced,  carried  on  their  busi- 
ness at  a  distance  of  only  seven  miles  from  the  defendant's 
residence  and  place  of  business. 

Channell,  B. — I  am  clearly  of  tbe  same  opinion.  I 
think  that  the  decisions  as  to  railway  Companies  are  not 
applicable,  for  the  reason  given  by  the  Lord  Chief  Baron. 
I  agree  with  my  brother  Bramwett,  that  this  Company  car- 
ried on  its  business  at  the  place  where  it  manufactured  and 
sold  the  goods,  not  at  tbe  place  where  the  directors  met  for 
their  own  convenience.  With  regard  to  the  point  that 
these  proceedings  are  conducted  by  an  official  liquidator 
appointed  under  ''The  Companies  Act,  1862,"  that  seems 
to  me  to  make  no  difference.  If  the  Company  were  not 
in  the  course  of  being  wound  up,  and  tbe  proceedings  had 
been  carried  on  by  the  directors,  tbe  defendant  would  have 
had  a  right  to  say  that  be  ought  to  have  been  sued  in  the 
County  Court ;  and  I  am  clearly  of  opinion  that  he  is  not 
deprived  of  that  right  because  the  Company  are  obliged  to 
wind-up  their  affauB. 

PiGOTT,  B. — I  am  of  the  same  opinion.  In  the  case  of 
Shiels  V.  The  Great  Northern  RaHway  Company  {a)  Mr. 
Justice  HiU  points  out  that  in  a  certain  sense  a  railway 
Company  carries  on  its  business  at  every  station  in  the 
kingdom  where  it  makes  contracts  for  tbe  conveyance  of 
passengers  or  goods,  but  not  in  tbe  sense  in  which  the 
expression  ''carry  on  his  business**  is  used  in  the  9  &  10 
Vict.  c.  95.  But  this  Company  carried  on  their  business, 
in  every  sense^  at  Keynsbam,  and  not  at  their  office  in 
London.  Rule  refused. 

(a)  80  L.  J.,  Q.  B.  331. 
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Dickinson,  Administratriz  of  Dickinson,  deceased,  v.  The       ybv.  6. 
North  Eastern  Railway  Company. 

J.  HIS  was  an  action  broueht  under  the  statute  9  &  10  A  bastaid  is 

®  not  a  "child" 

Vict  c.  93,  by  the  plaintiff,  as  administratrix  of  Hannah  within  sect.  2 
Dickinson,  deceased,  on  behalf  of  herself  as  the  mother,  9  &  10  Vict. 
and  of  William  Dickinson  as  the  child,  of  the  said  Hannah  ^  therafore 

T^*  I.*  maintain  no 

LllCkinson.  ^^^j^  ^nder 

The  defendants  pleaded  that  the  plaintiff  was  not  the  ^*  '***^**' 
mother,  and  the  said  William  Dickinson  was  not  the  child, 
of  the  said  Hannah  Dickinson,  deceased,  as  alleged. 

At  the  trial,  before  Melhr,  J.,  at  the  Durham  Summer 
Assizes,  1863,  it  appeared  that  William  Dickinson  had  been 
entirely  maintained  and  supported  by  his  mother  Hannah 
Dickinson,  but  that  he  was  an  illegitimate  child.  Hannah 
Dickinson  was  the  legitimate  daughter  of  the  plaintiff.  The 
learned  Judge  ruled  that  no  damages  could  be  recovered  for 
the  benefit  of  William  Dickinson,  and  directed  the  jury  to 
give  damages  for  the  plaintiff's  benefit  only. 

Price  now  moved  for  a  new  trial,  on  the  ground  of  mis- 
direction.—'<  Child,"  in  the  2nd  section  of  the  9  &  10 
Vict.  c.  93,  includes  an  illegitimate  child.  The  legis- 
lature intended  the  right  of  action  to  be  co-eztensive 
with  the  moral  right  to  support.  The  legal  right  to 
support  cannot  be  the  test  of  what  class  of  persons  can 
maintain  this  action.  Under  the  Poor  Laws  a  child,  whether 
legitimate  or  illegitimate,  has  a  legal  right  to  support  from 
his  parent.  But  at  common  law  he  has  no  such  legal 
right  in  either  case.  The  6th  section  of  the  9  &  10 
Vict  c,  93,  which  extends  the  ordinary  meaning  of  the 
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word  '*  child"*  so  as  to  include  a  stepchild,  shews  that  the 
benefit  of  the  enactment  is  not  confined  to  blood  relations. 
"'•  In  Dickenson  v.  Wright  (a),  and  in  error  Clarke  and  Others^ 

Easte&n  representatives  of  Dickenson^  deceased,  v.  Wright  (J),  the 
moral  obligation  of  a  mother  to  provide  for  her  illegitimate 
children  was  considered  in  the  judgment  of  both  Courts  to 
be  as  binding  as  if  the  children  were  legitimate.  The  point 
there  decided  was,  that  a  limitation  in  a  marriage  settlement 
to  an  illegitimate  child  of  the  settlor  was  not  void  against 
subsequent  purchasers  under  27  Eliz.  c.  4.  For  many 
purposes  the  law  recognises  the  relationship  of  a  bastard  to 
his  parent.  Thus  a  marriage  within  the  prohibited  degrees 
of  consanguinity  or  affinity  is  not  the  less  null  and  void 
because  one  of  the  parties  is  illegitimate:  Homes  v.  Jeffel{c)\ 
Regina  v.  Brighton  (d).  Illegitimate  children  have  been 
held  to  take  under  a  devise  to  *'  children'' :  Jarman  on  Wills, 
3rd  ed.,  vol.  2,  c.  31,  p.  211,  citing  Gill  v.  Shelley  (e). 
l^Bramwell,  B. — In  that  case  the  devise  was  to  the  children 
of  a  person  who,  before  the  will  was  made,  had  died, 
leaving  only  one  legitimate  child,  and  one  illegitimate. 
Pollock,  C.  B. — In  Hawkins  on  the  Construction  of  Wills, 
c.  8,  p.  80,  the  rule  is  thus  stated : — **  A  gift  to  children 
means  legitimate  children  only,  unless  it  appears,  from  the 
context  or  from  circumstances,  that  illegitimate  children 
must  have  been  intended."  But  beyond  all  doubt  in  the 
construction  of  this  act  of  parliament  the  word  **  child" 
means  legitimate  child  only.]— He  also  referred  to  Follii  v. 
Koetzow  (/). 

Per  Curiam  (g).—The  rule  must  be  refused. 

Rule  refused. 

(a)  5  H.  &  N.  401.  (d)  1  B.  &  S.  447. 

(b)  6  H.  &  K.  849.  (e)  2  Ross,  h  Mj.  836. 

(c)  1  Ld.  Raym.  68.  (/)  29  L.  J.,  M.  C.  128. 
(g)  PoUoch^  C.  B.,  BramweU,  B.,  ChanneU^  B.,  and  Pigott,  B. 
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♦  1863. 

Ex   PARTE   BSLK.  ^^''^' 

J.  HIS  was  an  application  to  the  Court  to  allow  the  service  The  proviBions 

^■^  of  the  6&  7 

of  George  Belk,  under  articles  of  clerkship  to  an  attorney,  Vict  c.  73, 
to  be  reckoned  to  have  commenced  and  be  computed  from  ming  ^thln 

^«  >         c  ^%  .1  six  months  an 

the  execution  of  the  articles.  affidavit  of 

The  affidavit  of  the  applicant  stated  that  previous  to  ^^artldwiJ'' 

October,  1857,  he  had  been  engaged  as  clerk  in  the  office  ^^^'P*°^ 

of  an  attorney  and  solicitor  for  several  years,  and  being  ^^«™»  "f«  '^p^ 

•^  J         »  o   merely  for  the 

about  twenty-four  years  of  age,  and  about  to  be  married,  purposes  of 

the  revenue, 

was  desirous  of  being  articled,  and  explained  to  his  father  but  also  for 
his  position  relative  to  pecuniary  matters,  and  stated  to  him  fitness  of 
as  the  fact   was,  that  deponent  would  have  About  551.  ^^ttedas^ 
towards  the  amount  required  for  the  payment  of  the  stamp  J^I^om!'  tf  ^ 
duty  on  his  articles,  whereupon  his  father  promised  that  ^^  ^l^^^\ 
he  would  find  him  the  rest  of  the  money  before  the  end  of  ^  although 

the  duty  and 

the  ensuing  six  months,  and  advised  him  to  get  his  articles  penalty  has 

-  been  paid,  the 

completed  at  once.  Court  will  not 

In  pursuance  of  such  promise,  and  in  full  reliance  that  service  to  be 
it  would  be  kept,  he  immediately  entered  into  a  negotiation  ^™executio iT 
with  John  Smith,  of  Nottingham,  to  serve  him  as  an  articled  ^[  ^^^^^^ 
clerk  for  five  jears,  and  articles  of  clerkship  were  accordingly      Where  a 
drawn  up.  and  sismed  by  deponent  and  the  said  Smith,  on  without  hav- 

*  °  •'        *•  ing  paid  the 

the  4th  November,  1857.  stamp  duty  or 

•  J         i_      enrolled  his 

The  applicant  duly  entered  upon  the  service  under  the  articles,  partly 

in  consequence 
of  disappoint- 
ment in  receivinff  monty  which  his  fath«r  had  promised  him,  and  partly  in  consequence  of  an 
opinion  of  counsel,  but  after  the  expiration  of  the  articles  paid  the  duty  and  a  penalty  of  60/., 
tie  Court  revised  to  allow  more  than  two  years  service  under  the  articlea. 
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1863.       saitl  articles^  and  shortly  before  the  expiration  of  the  first 
J"*''^'"*^      six  months  of  the  service  he  applied  to  his  father  for  the 

Ex   PARTS  *  * 

Belk.  gam  of  25L,  promised  to  him  as  aforesaid^,  and  he  then 
informed  deponent  that  he  was  sorry  that,  in  consequence 
of  a  loss  which  he  had  sustained  upon  contracts  he  had 
been  engaged  in,  he  was  not  able  to  let  deponent  have  the 
money,  and  that  the  matter  must  stand  over  for  a  time^  and 
he  would  advance  it  as  soon  as  he  could. 

In  consequence  of  the  disappointment  in  the  performance 
of  his  father's  promise,  deponent  was  unable  to  pay  the 
stamp  duty  at  the  time  required,  and  there  appeared  to  be 
no  other  course  to  pursue  than  to  serve  as  he  had  coven- 
anted to  do  under  the  articles  of  clerkship,  and  to  apply  to 
the  Lords  Commissioners  of  the  Treasury  for  leave  to  have 
his  articles  stamped  as  soon  as  he  should  be  able  to  pay  the 
duty  and  penalty,  in  pursuance  of  the  statute  19  &  20  Vict. 
c.  81. 

A  short  time  after  the  expiration  of  the  six  months,  in 
consequence  of  having  some  doubts  whether  it  would  not 
be  advisable  for  him  to  enter  into  new  articles  of  clerkship^ 
deponent  consulted  a  barrister  on  the  Midland  Circuit 
on  the  subject,  and  he  advised  the  applicant  that  it  was 
not  necessary  that  he  should  enter  into  any  new  articles, 
but  if  he  obtained  authority  to  stamp  the  existing  articles 
under  the  said  statute,  and  paid  the  duty  and  statutoiy 
penalty,  the  articles  would  be  valid  and  effectual. 

In  consequence  of  this  advice,  and  his  own  firm  belief 
that  such  would  be  the  case,  he  continued  to  serve  under 
the  articles  with  the  intention  of  applying  to  have  them 
stamped  under  the  said  statute  as  soon  as  his  father  ad- 
vanced the  money,  or  deponent  was  in  a  condition  to  pay 
it  from  his  own  resources.  He  continued  for  a  considerable 
time  under  the  belief  that  his  father  would  perform  his 
promise,  but  finding  that  he  did  not  advance  the  money 
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and  that  a  larger  sum  had  become  necessary  to  cover  the        1863. 
penalty  as  well  as  the  duty,  and  being  anxious  to  put  an      ^^^ 
end  to  the  unpleasantness  which  had  arisen  in  consequence        Belk. 
of  his  father  not  advancing  the  money,  he  ultimately,  in 
the  latter  end  of  last  year,  was  enabled  to  borrow,  on  a 
mortgage  of  a  small  freehold  property  belonging  to  him, 
but  which  he  had  not  been  able  previously  to  make  avail- 
able for  the  purpose,  a  sufficient  sum  to  enable  him  to  pay 
the  duty  and  penalty. 

In  November  last,  he  presented  a  memorial  to  the  Lords 
of  the  Treasury,  and  obtained  leave  to  stamp  the  articles  by 
payment  of  80/.  for  the  duty,  and  50/.  for  the  penalty,  which 
duty  and  penalty  have  been  paid,  and  the  said  articles  duly 
stamped. 

Deponent  .did  not  enter  into  the  articles  or  refrain  from 
stamping  the  same  at  the  proper  time  with  any  fraudulent 
design  or  as  a  mere  matter  of  speculation,  but  in  perfect 
good  faith,  and  with  the  full  intention  of  paying,  and  a  full 
expectation  of  being  able  to  pay,  the  duty  within  the  proper 
time  ;  and  the  omission  to  stamp  his  articles  at  an  earlier 
period  was  owing  solely  and  entirely  to  the  non-performance 
of  his  father's  promise,  (which  was  wholly  unforeseen  and 
unexpected  by  deponent),  and  his  own  inability  to  pay  the 
duty  and  penalty  until  he  was  enabled  to  do  so  out  of  his 
own  resources ;  and  he  had  paid  the  duty  and  penalty  in  the 
full  belief  (acting  on  the  advice  which  he  had  received)  that  it 
would  give  validity  and  effect  to  the  service  under  the  said 
articles. 

Deponent  had  faithfully  served  the  said  J.  Smith  under 
the  said  articles  of  clerkship,  and  had  not  engaged  in  any 
other  profession,  trade,  avocation  or  calling  whatsoever 
during  the  said  term,  except  that  he  was  the  Colour-Sergeant 
in  a  Company  of  Volunteer  Rifles. 

There  was  also  an  affidavit  to  the  same  effect  by  the 

VOU  n.— H.  &  C.  C  C  C  EXCH. 
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1863.        father  of  the  applicant ;  and  the  attorney  to  whom  he  waa 
y^^"*^^      articled  depoeed  to  the  service,  and  to  his  belief  that  the 

Ex   P^BTB  ^  ' 

Bblk.  articles  were  not  entered  into  by  the  applicant  as  a  mere 
matter  of  speculation,  but  solely  with  a  view  to  his  being 
admitted  as  an  attorney. 

HayeSf  Seijt,  in  support  of  the  application  (a). — By  the 
6  &  7  Vict  c.  73,  s.  8,  an  affidavit  of  the  execution  of  articles 
of  clerkship  shall  be  made  and  filed,  within  six  months  after 
the  execution  of  the  contract,  with  the  officer  appointed  for 
that  purpose,  who  shall  thereupon  enrol  and  register  the 
contract.  The  9th  section  provides,  *'  that  in  case  such 
affidavit  be  not  filed  within  such  six  months  the  same  may 
be  filed  by  the  said  officer  after  the  expiration  thereof,  but 
the  service  of  such  clerk  shall  be  reckoned  to  commence 
and  be  computed  from  the  day  of  filing  such  affidavit,  unless 
one  of  the  said  Courts  of  law  or  equity  shall  otherwise  order.^ 
Under  the  34  Geo.  3,  c.  14,  s«  2,  if  the  articles  of  clerkship 
were  not  enrolled  within  six  months  after  their  execution 
the  service  only  commenced  from  the  time  of  the  enrolment. 
That  enactment  was  imperative,  and  the  Court  had  no 
power  to  order  an  enrolment  nunc  pro  tunc :  Ex  parte 
IHlgfim  (b\  The  7  Geo.  4,  c.  44,  s.  1,  provided  an 
indemnity  forpersons  who  had  paid  the  stamp  duties  within 
six  months  after  the  execution  of  the  articles  of  clerkship, 
but  had  omitted  to  file  an  affidavit  of  their  execution,  or  to 
enrol  them.  But  section  4  prohibited  the  CommisMoners 
of  Stamps  firom  stamping  any  articles  of  clerkship  after  the 
expiration  of  six  months  from  their  date.  The  7  &  8  Vict, 
c.  86,  which  was  also  an  Act  of  indemnity,  by  section  3 
repealed  the  provisions  of  the  34  Geo.  3,  c.  14,  s.  2,  as  to 
enrolment  of  articles  of  clerkship.     By  section  2,  if  articles 

(a)  Nov.  13.    Before  Pollock^      and  Pigott,  B. 
C.  B.,  Bramweli,  B.,  ChmmeU,  B.,  (ft)  1  B.  &  C.  264. 
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of  clerkship  have  not  been  enrolled  within  the  time  allowed,       IB6S. 
the  Court  may  order  that  the  service  shall  be  reckoned  to     y^^^"^^ 

£Z  PAETI 

commence  and  be  computed  from  the  execution  of  the  Bilk. 
contract,  or  from  any  subsequent  period  prior  to  such  enrol* 
ment.  The  19  &  20  Vict  c.  81,  s.  3,  enabled  the  Com- 
missioners of  Inland  Revenue,  notwithstanding  the  7  Geo.  4, 
c.  44,  s.  4,  in  case  they  were  directed  so  to  do  by  the  Com- 
missioners of  the  Treasury,  to  stamp  articles  of  clerkship 
upon  payment  of  the  duty  and  a  penalty  according  to  a 
graduated  scale,  which  is  50L  when  the  articles  are  brought 
to  be  stamped  after  four  years  from  their  date.  Therefore,  as 
regards  the  stamp  duty,  this  is  purely  a  fiscal  question^  and  a 
discretion  having  been  vested  in  the  Lords  of  the  Treasury, 
they  have  exercised  it  and  ordered  the  articles  to  be  stamped 
on  payment  of  the  duty  and  penalty.  Unless  this  application 
be  granted,  the  applicant  will  have  paid  the  penalty  without 
obtaining  any  benefit.  IBramtoeU,  B. — I  do  not  see  why 
the  Lords  of  the  Treasury  should  not  sanction  the  payment 
for  the  purposes  of  the  revenue,  and  the  Court  exercise 
their  discretion  in  refusing  the  application  where  there  has 
been  a  wilful  omission  to  stamp  within  the  proper  time. 
Channell,  B. — I  protest  against  the  argument  that,  because 
the  duty  and  penalty  have  been  paid,  the  Court  has  no  dis* 
cretion  in  the  matter.]  Payment  of  the  penalty  gave  a  re- 
trospective validity  to  the  articles  of  clerkship.  The  omis- 
sion to  stamp  was  not  wilful,  but  arose  from  unforeseen 
circumstances.  The  authorities  are  in  iavour  of  the  appli- 
cant. In  Ex  parte  Norton  (a),  where  the  articles  of  clerk- 
ship had  not  been  stamped  within  six  months  from  their 
execution,  but  were  subsequently  stamped  under  the  19  & 
20  Vict  c  81,  s.  3,  and  enrolled,  the  Court  allowed  the 
service  under  them  to  be  computed  from  the  date  of  their 
execution.  In  Ex  parte  Bishop  (b),  the  same  course  was 
(a)  26  L.  J.,  Q.  B.  24.  (b)  9  C.  B.,  N.  S.  150. 

C  C  C  2 
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1863.        adopted,  upon  the  Court  being  satisfied  that  the  nonpay- 
-T"*^^^^^      meni  of  the  duty  at  the  proper  time  arose  from  unforeseen 

Ex  PARTE  ''  r      r 

Belk.  emergency,  and  not  from  intentional  neglect  or  design. 
The  principle  of  that  decision  was  recognised  and  adopted 
in  Ex  parte  Herbert  (a),  where  Cockbum,  C.  J.,  and  Wight- 
man,  J.,  considered  that  as  the  Lords  of  the  Treasury,  who 
are  guardians  of  the  revenue,  had  thought  fit  to  allow  the 
articles  to  be  stamped,  the  Court  ought  not  to  interfere 
with  their  discretion.  In  Ex  parte  Breden  (&),  the  Court  of 
Queen*s  Bench  refused  to  allow  the  service  under  the  articles 
to  be  computed  from  the  date  of  their  execution,  but  a 
similar  application  having  been  made  to  the  Court  of 
Common  Pleas,  on  affidavits  stating  additional  facts,  that 
Court,  after  conferring  with  the  Court  of  Queen's  Bench, 
granted  the  application :  In  re  Breden  (r).  Thi^  case  is 
not  distinguishable.  In  Ex  parte  Edwards  (d)  the  applica- 
tion  was  refused,  because  the  Court  were  of  opinion  that 
the  clerk  at  the  time  he  articled  himself  had  not  any  reason- 
able expectation  that  the  money  would  be  forthcoming. 
At  all  events,  the  Court  may  allow  a  portion  of  the  service 
under  the  articles :  Ex  parte  Broster  {e) ;  Chit.  Arch.  Prac, 
vol.  1,  p.  35, 

Cur.  adv.  rndt 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  case,  after  consulting  with  the 
Judges  of  the  Queen's  Bench,  we  think  the  application 
may  be  granted ;  the  service  under  the  articles  to  be 
reckoned  to  have  commenced  and  be  computed  from  the 
expiration  of  three  years  from  their  date.  The  applicant, 
therefore,  will  have  the  benefit  of  the  stamp  on  the  articles, 
and  of  two  years  of  the  service  already  had  under  them. 

(a)  1  B.  &  S.  825.  (rf)  32  L.  J.,  C.  P.  213. 

(h)  2  B.  &  S.  640.  (c)  Bail  Court,  oor.  CoUridgt^ 

(e)  12  C.  B.,  K.  S.  351.  J.,  25th  April,  1850. 
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Our  opinion  is  that  the  provisions  for  the  filing  of  the  1863. 
affidavit  and  the  enrohnent  and  registration  of  the  contract  j,^  pabtb 
in  6  &  7  Vict.  c.  73»  ss.  8  &  9,  are  not  merely  for  the  ^*^»'*- 
purposes  of  the  revenue,  but  also  for  assisting  in  securing 
the  due  fitness  of  the  persons  who  are  to  be  admitted  as 
attornies.  It  seems  to  us,  therefore,  that  it  is  not  enough 
that  the  Treasury  is  satisfied,  but  that  we  ought  to  take 
care  that  the  other  objects  of  the  statute  are  not  frustrated ; 
and,  consequently,  if  it  appeared  that  the  omission  to  stamp 
the  articles,  and  so  to  enrol  and  register  them  and  the 
affidavit,  was  wilful  on  the  part  of  the  clerk,  whether  to  save 
the  stamp,  or  for  any  other  reason,  we  should  not  interfere 
to  assist  him.  In  other  words^  we  think  we  must  consider 
the  question  as  we  should  if  the  articles  had  been  properly 
stamped  at  first,  but  the  affidavit  not  made,  and  the  articles 
not  enrolled  or  registered  by  the  clerk's  desire ;  except^  of 
course,  that  as  the  cause  of  such  non-enrolment  and  regis- 
tration must  be  regarded,  we  must  look  at  the  want  of 
stamp  in  this  case  as  the  cause.  The  continued  service 
under  the  unstamped  articles  was  with  notice  and  Was 
wilful;  but  there  is  an  affidavit  that  the  omission  to  stamp, 
enrol  and  register  was  not  wilful,  and  was  the  result  of  what 
has  been  called  an  **  emergency,"  and  partly  in  consequence 
of  an  opinion  given  by  a  learned  counsel.  We,  therefore, 
think  some  relief  may  be  given ;  but  the  explanation  is  to 
such  an  extent  unsatisfactory,  and  it  is  so  desirable  to 
prevent  the  recurrence  of  such  proceedings,  that  we  think  it 
right  that  only  two  years  of  service  shall  count,  and  that  the 
service  under  the  articles  of  clerkship  be  reckoned  to  have 
commenced  and  be  computed  from  the  expiration  of  three 
years  from  their  date  (a). 

Rule  accordingly. 

(a)  See  Ex  parte  WiUon^  33  L.  J.,  Q.  B.  89. 
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Hughes  v.  Macfib  and  Others. 


The  defend- 
antii  were  the 
oocnpien  of 
a  warehouse 
on  one  aide 
of  a  street 
into  which 
their  cellar 
opened.    The 
public  had  a 
light  of  waj 
oyer  the  whole 
street  sul^'ect 
to  the  exis- 
tence of  the 
cellar,  but  the 
only  flagged 
footpath  was 
on  the  other 
side.    The 
defendants 
took  off  the 
lid  which 
coTered  their 
cellar  and 
left  it  nearly 
upright 
against  their 
wall.    A  child 
jumped  from 
the  lid  and 
pulled  it  oyer, 
u^'uring 
himself  and 
another  child. 
Held :— That 
the  defendants 
were  not  liable 
at  the  suit 
of  the  first 
child,  who  had 
yoluntarily 
meddled  for 
no  lawful 
purpose  with 
that  which, 
if  left  alone, 
would  not  haye 
joint  actor  with 


Abbott  v.  Macfie  and  Others. 

J-  HESE  two  actions  were  tried  t(^ther  before  the 
Assessor  of  the  Court  of  Passage  of  the  borough  of  Liver- 
pool. 

The  pleadings  in  both  actions  were  the  same,  and  the 
plaintiff  in  each  action  being  an  infant  sued  by  his  next 
friend. 

llie  second  count  of  the  declaration  (which  was  the 
count  relied  on)  stated  that  the  defendants  by  their  servants, 
on  the  Ist  of  June,  a.d.  1863,  so  wrongfully,  negligently 
and  improperly  put,  placed,  and  managed  a  certain  cellar 
lid  in  a  certain  public  highway  along  which  the  plaintiff 
was  then  lawfully  passing,  that  the  said  cellar  lid  fell  upon 
and  struck  against  the  plaintiff,  whereby  he  was  thrown 
down  and  permanently  injured  &c. 

Pleas.—  First :  Not  guilty. 

Third. — That  the  alleged  injuries  were  caused  by  the 
negligence  and  improper  conduct  of  the  plaintiff,  and  not 
otherwise. 

At  the  trial  the  case  opened  by  the  plaintiff's  counsel  and 
partly  proved  was  as  follows:— The  defendants  carried  on 
the  business  of  sugar  refiners,  and  their  warehouse  formed 
for  some  distance  the  side  of  a  public  street  in  Liverpool. 
The  cellar  of  the  warehouse  extended  under  the  street,  and 
opened  into  it,  and  through  the  opening  the  defendants' 
sugar  casks  were  let  up  and  down  by  the  defendants'  work- 
hurt  him ;  but  that  they  were  liable  at  the  suit  of  the  second  child,  if  not  a 
the  first 
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men  in  the  regular  course  of  business.  The  opening,  when 
not  required  for  this  purpose,  was  cohered  by  a  large 
wooden  flap  or  lid,  with  three  cross  bars  on  its  lower  face, 
fitting  into  stone  grooves  which  formed  its  support.  On  the 
side  of  the  street  where  the  warehouse  was  there  was  no 
flagged  footpath,  but  the  gutter  ran  along  at  a  distance  of 
six  feet  from  the  warehouse,  and  the  road  shelved  down 
from  the  warehouse  to  the  gutter.  The  flagged  footpath 
in  ordinary  use  was  on  the  opposite  side  of  the  street. 
On  the  day  of  the  accident  the  defendants'  workmen  had 
removed  the  flap  for  the  purpose  of  lowering  sugar  casks 
into  the  cellar,  and  having  reared  it  against  the  wall,  nearly 
upright,  with  its  lower  face  (on  which  were  the  cross  bars) 
towards  the  street,  had  gone  away.  The  plaintifl^,  a  child 
seven  years  old,  was  playing  in  the  street  with  other  children, 
when  one  of  them,  a  child  of  five  years  old  (the  plaintifl^  in 
tile  other  action),  got  upon  the  cross  bars  of  the  flap,  and  in 
jumping  down  caught  some  part  of  the  flap  with  his  jacket 
and  pulled  it  over  upon  himself  and  the  plaintiff. 

The  learned  Assessor  being  of  opinion  that  the  above  facts, 
if  proved,  would  not  render  the  defendants  liable,  directed 
a  nonsuit  to  be  entered  in  both  actions. 

R  O.  fFiUiams,  in  last  Michaelmas  Term,  obtained  a  rule 
nisi  in  each  action  to  set  aside  the  nonsuit,  and  for  a  new 
trial,  upon  the  ground  that  there  was  evidence  to  go  to  the 
jury  that  the  defendants  were  responsible  for  the  injury 
occasioned  to  the  plaintifl; 
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L.  Temple  and  Littler  shewed  cause  (Nov.  24)  (a). — First, 
there  was  no  evidence  of  negligence  on  the  part  of  the 
defendants.  And,  secondly,  even  if  the  defendants'  negli- 
gence be  assumed,  the  action  is  not  maintainable.      The 


(a)  Coram  PoOodi,  C.  B.,  BrammeU,  B.,  CkamtU,  B.,  and  FtgaU,  B. 
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plaintiff  Hughes^  by  his  wrongful  act»  contributed  to  his 
own  damage ;  or  rather  he  was  the  immediate  cause  of  it. 
Lynch  v.  Nurdin  (a),  if  still  a  binding  authority,  is  on  that 
ground  distinguishable.  But  in  subsequent  cases  Lynch  v. 
Nurdin  has  been  commented  on  with  disapproval^  if  not 
expressly  overruled.  Thns^  in  Lygo  v.  Neu)boId{h\  Alderson^ 
B.,  says,  ''The  negligence,  in  truths  is  attributable  to  the 
parent  who  permits  the  child  to  be  at  large.  It  seems 
strange  that  a  person  who  rides  in  his  carriage  without  a 
servant,  if  a  child  receives  an  injury  by  getting  up  behind 
for  the  purpose  of  having  a  ride,  should  be  liable  for  the 
injury.''  In  SingkUm  y.  The  Eastern  Cauntiee  Railway 
Company  (c)  it  was  held  that  an  infant  three  years  old  having 
strayed  on  the  Company's  railway  could  maintain  no  action 
for  an  injury  caused  by  a  passing  train,  although  there 
was  a  rail  off  the  fence  through  which  it  was  supposed  that 
the  child  had  got  upon  the  railway.  In  Barnes  v.  Warded) 
and  other  cases,  where  it  has  been  held  that  an  action  would 
lie  at  the  suit  of  a  person  who  has  sustmned  an  injury  by 
falling  in  the  night  time  into  a  hole  abutting  on  a  public 
highway,  the  ground  of  the  decision  has  been  that  there 
could  in  such  cases  be  no  available  notice  of  the  danger. 
As  regards  the  plaintiff  Abbott,  inasmuch  as  he  was  playing 
with  Hughes  when  the  accident  occurred  he  was  a  party  to 
the  act  which  caused  the  damage. 


McCuUoeh  and  A.  G.  Williams^  in  support  of  the  rule  (e). — 
First,  there  was  clear  evidence  of  the  defendants' negligence. 


(a)  1  Q.  B.  29. 

(b)  9  Excli.  302, 

(c)  7  C.  B.,  N.  S.  287. 

(d)  9  C.  B.  392. 

(e)  In  answer  to  a  question 
from    ih^  Conrt    the   plaintifi's 


counsel  admitted  that  for  the  pur« 
poses  of  the  rule  the  waj  might 
be  assumed  to  have  been  dedicated 
to  the  public,  subject  to  the  exist- 
ence of  the  defendants*  cellar. 
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Prima  facie  the  right  of  passage  enjoyed  by  the  public 
extends  over  the  whole  space  between  the  fences  or  walls 
which   form   the  boundaries  of  the  road:   The  Queen   y. 
The   United  Kingdom   Electric    Telegraph    Company  {a). 
This  right  of  passage  was  obstructed  by  the  cellar  flap 
of   the   defendants.      The  removal  of  the  flap  from  the 
cellar  mouth  and  the  placing  it  in  the  road,  if  lawful  at 
ally   could  only  be  so  during  the  actual  process  of  lower- 
ing the  sugar  into  the  cellars :  Rex  v.  Jones  (&).     A  duty 
was  imposed  on  the  defendants  to  place  the  flap  in  such 
a   position  as  to  avoid  danger  to  the  public.     Either  it 
should  have  been  fastened  to  the  wall  by  a  hook  or  other 
similar  contrivance,  or  it  should  have  been  laid  flat  upon 
the  ground. — But,  secondly,  assuming  the  defendants*  neg- 
ligence, the  question  arises  whether  either  of  the  plain- 
tiffs has,  by  his  own  contributory  negligence,  disentitled 
himself  to  recover.     As  regards  the  plaintiff  Hughes,  it  is 
submitted  that  Lynch  v.  Nurdin  (c)  is  express  that  in  the 
case  of  an  infant  plaintiff  of  tender  years  the  circumstance 
that  he  was  a  trespasser,  and  contributed  to  the  mischief  by 
his  own  act,  will  not  necessarily  preclude  the  maintenance 
of  the  actio  n.     And  in  its  circumstances  that  case  closely 
resembles   the   present.     Here^  as   there,   it   was  by  the 
defendants'  negligence  that  the  plaintiff  was  induced  to  do 
the  wrongful  act  which  contributed  to  his  damage,  and 
being  a  young  child  he  might  reasonably  be  expected  to 
act  without  any  great  amount  of  care  or  prudence.     The 
authority  of  Lynch  v.  Nurdin  (c)  stands  unimpeached  by 
later  decisions.     The  case  suggested  by  Alderson^  B.,  in 
Lygo  V.  Newbold(d)f  of  a  child  sustaining  an  injury  by 
getting  up  behind  a  carriage  is  obviously  inapplicable, 
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(a)  31  L.  J.,  M.  C.  166. 
(c)  1  Q.  B.  29. 


(fr)  3  Camp.  230. 
(^0  9  £xch.  305. 
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since  it  involves  no  negligence  in  the  owner  of  the  car- 
riage, and  Pollockf  C.  B,,  expressly  distijignished  Lffneh  v. 
Nurdm  from  the  case  then  under  discussion.     So  n^io  in 
Singleton  v.  The  Eastern  Counties  Railway  (a)  the  judg* 
ments  of  the  Court  proceeded  upon  the  distinct  ground 
that  there  was  a  surmise  merely,  but  no  evidence,  of  the 
defendants'  negligence.     As  regards  the  plaintiff  Abbott  the 
authority  of  UUdge  v.  Goodwin  {b)  and  Dixon  v.  Bell(e)  is 
decisive.    And  per  Lord  Denman  in  delivering  the  judg- 
ment  of  the  Court,  in  Lynch  v.  Nurdin{d)f  **  If  I  am  guilty 
of  negligence  in  leaving  anything  dangerous  in  a  place  where 
I  know  it  to  be  extremely  probable  that  some  other  person 
will  unjustifiably  set  it  in  motion  to  the  injury  of  a  thirds 
and  if  that  injury  should  be  so  brought  about,  I  presume 
that  the  sufferer  might  have  redress  by  action  against  both 
or  either  of  the  two,  but  unquestionably  against  the  first** 
They  also  referred  to  Usher  v.  Prowse  (e). 

Cur.  adv.  vuU. 


The  judgment  of  the  Court  was  now  delivered  by 


Pollock,  C.  B.  —The  two  cases  of  Hughes  v.  Maefie  and 
Abbott  V.  Maefie  were  tried  in  the  Passage  Court  at  Liver^ 
pool  before  the  Assessor,  who  in  each  case  nonsuited  the 
plaintiff.     The  facts  may  be  shortly  stated  thus : — 

It  appeared  there  was  a  public  street  in  Liverpool,  over 
the  whole  of  which,  from  fence  to  fence,  the  public  had  a 
right  of  way  subject  to  the  existence  of  certain  cellars. 
On  one  side  of  the  street  was  a  footpath ;  on  the  other  side 
no  footpath,  but  the  cellars  alluded  to,  which  made  that  side 
less  commodious  as  a  way.     Still,  the  public  had  the  right  to 

(a)  7  G.  B.,  N.  S.  287.  (e)  5  M.  &  Sel.  198. 

{b)  5  C.  &  P.  190.  (d)  I  Q.  B.  36. 

(e)  2B.&S.  770. 
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pass  there.  The  defendant,  who  was  the  occupier  of  a 
house  and  cellar  on  this  latter  side,  took  off  the  flap  or  cover 
of  his  cellar  and  placed  it  against  the  wall  on  the  same  side, 
nearly  upright,  so  that  it  could  easily  be  pulled  over.  It 
may  be  admitted  that  if  a  person,  in  passing  along  the 
street,  had,  without  carelessness  (as,  for  example,  by  his 
dress  being  blown  against  it),  pulled  the  flap  over,  and 
been  hurt  thereby,  he  might  have  maintained  an  action 
against  the  defendants  for  the  negligence  or  wrong  in  placing 
the  flap  so  that,  without  any  negligence  in  the  plaintiff,  it 
was  likely  to  do,  and  had  done,  damage  to  him. 

In  the  case  in  which  Hughes  was  the  plaintiff,  the  flap  was 
pulled  over  by  the  plaintiff,  a  child  of  tender  years,  by  play- 
ing on  it  and  jumping  from  it,  when  it  fell  upon  him,  and 
hurt  him  severely.  Had  he  been  an  adult,  it  is  clear  he 
could  have  maintained  no  action,  lie  would  voluntarily 
have  meddled  for  no  lawful  purpose  with  that  which,  if  left 
alone,  would  not  have  hurt  him.  He  would  therefore,  at  all 
events,  have  contributed  by  his  own  negligence  to  his  damage. 
We  think  the  fact  of  the  plaintiff  being  of  tender  years 
makes  no  difference.  His  touching  the  flap  was  for  no 
lawful  purpose,  and  if  he  could  maintain  the  action,  he 
could  equally  do  so  if  the  flap  had  been  placed  inside  the 
defendants'  premises  within  sight  and  reach  of  the  child. 
As  far  as  the  child's  act  is  concerned,  he  had  no  more  right 
to  touch  this  flap  for  the  purpose  for  which  he  did  touch  it, 
than  he  would  have  had  if  it  had  been  inside  the  de- 
fendants* premises.  Cases  were  referred  to,  supposed  to 
be  in  favour  of  the  plaintiff.  We  think  none  are  deci- 
sive of  this  case,  and  no  case  establishes  a  principle  opposed 
to  our  view,  which  is,  that  the  nonsuit  was  right. 

As  to  the  other  action,  in  which  Abbott  was  plaintiff,  the 
case  is  diilerent.  If  he  was  playing  with  Hughes,  so  as  to 
be  a  joint  actor  with  him,  he  cannot  maintain  this  action. 
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If  not,  we  think  be  can,  as  his  injuries  would  then  be  the 
result  of  the  joint  negligence  of  Hughes  and  the  defendants. 
How  this  is  does  not  appear ;  and  we  think  as  to  his  case 
there  ought  to  be  a  new  trial  (a). 

Rule  according!  jr. 


(a)  The  case  of  Abbott  v.  Macfie 
was  tried  a  second  time,  when  the 
question  submitted  to  the  jurj 


was  in  accordance  with  the  above 
judgment.  The  jury  found  a 
▼erdict  for  the  defendants. 


Btc,  7.  RouTH  and  Others  v.  Macmillan  and  Others. 

X  HE  declaration  stated  that  in  parts  beyond  the  seas,  to 
wit,  at  New  York  in  America,  a  charter-party  was  made 
and  entered  into  by  and  between  the  plaintiffs,  therein  de- 
scribed by  and  under  the  name,  style  and  firm  of  Messrs. 
H.  L.  Routh  and  Sons,  merchants,  of  New  York,  and  the 


The  defend- 
ants, ship- 
owners at 
Liverpool, 
by  power  of 
attorney 
appointed 
G.  P.  their 
agent,  inter 

i£a,  to  charter  defendants,  by   one   Gilbert  Periam,  their  asent  in  that 

their  ship  .  '  o 

"Hannah         behalf,  and  therein  described  as  asent  for  the  owners  of  the 

Easteo,"  or  .  .  .  *^  . 

employ  her  as    ship  therein  mentioned.     (The  declaration  then  set  out  the 
on  such  terms '  charter-party,  the  material  parts  of  which  are  stated  fost^ 

or  in  such 
manner  as  he 

should  think  proper,  and  generally  to  represent  them  in  relation  to  the  premises,  and  to  the 
said  brig,  her  management  or  sale,  as  fully  as  if  they  were  personally  present.  The  "  Hannah 
Eastee"  had  been  an  A 1.  ship  at  Lloyds,  but  had  run  off  her  letter  before  the  power  was 
executed  and  was  not  described  as  A  1.  in  the  power.  The  plainti£&,  British  subjects  and 
merchants  at  New  York,  having  an  order  from  England  for  a  cargo  of  wheat,  chartered  the 
*  *  Hannah  Eastee"  to  carry  it  from  New  York  to  Gloucester.  The  charter-party,  which  was  not 
noder  seal,  purported  to  bo  made  between  the  plaintifEs  and  G.  P.  agent  for  owners  of  ih» 
A  1.  Br.  brig  *•* Hannah  F/tste^''  of  Liverpool,  The  consignee  of  the  cargo,  on  learning  that  the 
ship  was  not  Al.  at  Lloyds,  refused  to  accept.  Ultimately  he  agre^  to  accept,  upon  the 
plaintiffs'  agent  in  England  undertaking  to  pay  the  extra  expense  of  insurance  in  conse- 
quence of  the  ship  not  being  A  1.  The  cargo  arrived  safe.  In  an  action  for  breach  of 
warranty  of  the  ship's  class  the  plaintiffs  sou^t  to  recover  the  extra  expense  of  insurance 
which  tney  had  repaid  their  agent. 

Hdd: — First,  that  the  description  in  the  charter-party  was  a  warranty  that  the  "Hannah 
Eastee"  was  at  the  date  of  the  charter-party  an  A 1.  ship  at  Lloyds  in  England* 

Secondly,  that  the  power  of  attorney  authorized  the  warranty. 

Thirdly,  that  the  damage  which  the  plaintiffs  had  sustained  was  legal  damage. 
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p.  752.)  Averments. — That  the  plaintiffs  loaded  the  said  1863. 
cargo  of  wheat  in  bulk,  at  New  York  aforesaid,  to  be  car-  "^aouxH 
ried  from  New  York  aforesaid  to  Gloucester  aforesaid,  ac-  ..  *^- 
cording  to  the  said  charter-party,  and  under  and  by  virtue 
of  it ;  and  they  did  and  performed  all  things  and  all  things 
happened  and  existed  to  entitle  them  to  a  performance  by 
the  defendants  of  the  said  charter-party  in  respect  of  the 
matters  hereinafter  alleged  not  to  have  been  performed  by 
them ;  and  the  said  terms  and  words  in  the  said  charter- 
party,  that  is  to  say,  the  said  words  '*of  the  A  1.  Br.  brig 
*  Hannah  Eastee'  of  Liverpool,"  were  by  the  plaintifis  and 
defendants,  at  the  time  of  the  making  of  the  said  charter- 
party,  intended  to  mean,  and  did  mean  (among  other 
things),  ^that  the  said  brig  therein  described  was  of  the  class 
called  and  known  as  A  1.  at  Lloyds,  and  the  defendants  by 
the  said  charter-party  warranted  that  the  said  vessel  was  of 
that  class.  Breach. — That  the  defendants  broke  the  said 
charter-party  and  the  said  warranty  in  this,  to  wit^  that  the 
said  vessel  at  the  time  of  the  making  of  the  said  charter- 
party,  or  at  any  time  since^  was  not  of  the  said  class.  And 
the  plaintifls  say  that  by  reason  of  the  premises,  and  of  the 
said  vessel  not  being  of  that  class,  they  could  not  procure 
persons  to  insure  the  said  cargo  against  damage  or  loss 
whilst  on  board  the  said  vessel  during  the  said  voyage  with- 
out paying  extra  premiums  and  monies  for  the  insurance  of 
the  same.  And  the  plaintiffs,  in  order  to  procure  such 
insurance,  were  forced  and  obliged  to  pay,  and  did  pay 
divers  large  sums  of  money  for  premiums  of  insurance  to 
divers  persons  for  insuring  the  said  cargo  on  board  the  said 
vessel  from  damage  or  loss  during  the  said  voyage,  and  over 
and  beyond  the  monies  and  premiums  which  they  otherwise 
would  have  had  to  pay  for  such  insurance  had  the  said 
vessel  been  of  the  class  aforesaid.  And  the  defendants,  at 
the   time  of  the  making  of  the   said   charter-party,  had 
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1863.       notice  and  knowledge  that  the  plaintifiis  would  insure  the 
^"^^^      said  cai^  on  board  the  said  vessel  against  damage  and  loss 
9.  during  the  said  voyage^  and  the  plaintiffs  were  and  are  by 

means  of  the  premises  otherwise  damaged  (a). 

Pleas. — First,  a  denial  that  the  defendants  made  or 
entered  into  the  said  charter-party  as  alleged. 

Second. — A  denial  that  the  said  words  in  that  behalf 
mentioned  were  intended  to  mean  or  did  mean  as  alleged. 

Third. — A  denial  of  the  warranty  alleged. 

Issues  thereon. 

At  the  trial,  before  Byki^  J.,  at  the  Bristol  Spring  Assizes, 
1 863,  the  following  facts  appeared : — The  plaintifis  were 
British  subjects,  carrying  on  business  as  merchants  at  New 
York,  and  the  defendants  shipowners  at  LiverpooL  In 
December,  1861,  the  plaintiffs  received  an  order,  through 
Hellicar,  their  agent  at  Bristol,  for  1000  quarters  of  wheat 
for  the  firm  of  J*  and  H.  Adams,  who  carried  on  the  busi- 
ness of  corn  merchants  at  Gloucester  and  Bristol.  Accord* 
Ingly,  on  the  6th  of  January,  1862,  the  plaintifis  chartered 
the  '*  Hannah  Eastee,"  from  New  York  to  Gloucester. — 
The  charter*party  (so  &r  as  material  to  the  present  question) 
was  as  follows : — 

'<  This  charter-party  made  and  concluded  upon  in  the 
city  of  New  York  this  6th  day  of  January,  in  the  year 
1862,  between  Gilbert  Periam,  agent  for  owners  of  the 
A  1.  Br.  brig  *  Hannah  Eastee/  of  Liverpool^  of  the  burthen 
of  212  tons,  or  thereabouts,  now  lying  in  the  harbour  of 
New  York,  of  the  first  part,  and  Messrs.  H.  L.  Bouth  and 
Sons,  merchants,  of  New  York,  of  the  second  part ;  Wit- 
nesseth  that  the  said  party  of  the  first  part,  for  and  in  con- 
sideration of  the  covenants  and  agreements  hereinafter 

(a)  There  was  a  second  count  A  1.  at  Lloyds,  but  no  eyidence 
for  fraudulently  representing  that  was  offered  at  the  trial  in  support 
the  **  Hannah  Eastee**  was  classed      of  this  count. 
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mentioned  to  be  kept  and  performed  by  the  said  party        1868. 
of  the  second  part,  doth  covenant  and  agree  on  the  freight-      '^'""' 
ing  and  chartering  of  the  said  vessel  unto  the  said  party  of  v- 

the  second  part,  for  a  voyage  from  the  port  of  New  York  to 
Gloucester  (England),  or  so  near  thereto  as  she  can  safely 
get,  on  the  terms  following,  that  is  to  say : — 

**  First — The  said  party  of  the  first  pari  doth  engage  that 
the  said  vessel  in  and  during  the  said  voyage  shall  be  kept 
tight^  staunch,  well-fitted,  tackled  and  provided  with  every 
requisite,  and  with  men  and  provisions  necessary  for  such  a 
voyage. 

**  Second. — The  said  party  of  the  first  part  doth  further 
enj^age  that  the  whole  of  the  said  vessel  (with  the  exception 
of  the  cabin,  the  deck  and  the  necessary  room  for  the 
accommodation  of  the  crew  and  of  the  sails,  cables  and 
provisions)  shall  be  at  the  sole  use  and  disposal  of  the  said 
party  of  the  second  part  during  the  voyage  aforesaid. 

**  Third. — The  said  party  of  the  first  part  doth  further  en- 
gage to  take  and  receive  on  board  the  said  vessel,  during  the 
aforesaid  voyage,  all  such  lawful  goods  and  merchandize  as 
the  said  party  of  the  second  part  or  his  agent  may  think 
proper  to  ship,  and  to  sign  bills  of  lading  without  prejudice 
to  this  charter-party. 

''And  the  said  party  of  the  second  part,  for  and  in  con- 
sideration of  the  covenants  and  agreements  to  be  kept  and 
performed  by  the  said  party  of  the  first  part,  doth  covenant 
and  agree  with  the  siud  party  of  the  first  part  to  charter  and 
hire  the  said  vessel. as  aforesaid  on  the  terms  following, 
that  is  to  say:— 

**  First. — The  said  party  of  the  second  part  doth  engage  to 
provide  and  furnish  to  the  said  vessel  a  full  and  complete 
cargo  of  wheat  in  bulk. 

«*  Second. — The  said  party  of  the  second  part  doth  further 
engage  to  pay  to  the  said  party  of  the  first  part,  or  his  agent. 
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1863.        f^r  the  charter  or  freight  of  the  said  vessel  during  the  voyage 

^^y^^      aforesaid,  in  manner  following^  that  is  to  say ;  eleven  pence 

«•  stcrlinfl:  for  each  and  every  bushel  of  60  lbs.  delivered,  with 

Macmillam.  °  •'  . 

five  per  cent  primage,  payable  in  cash  on  delivery  without 
credit,  discount  or  commission, 

.  [Other  clauses  followed  regulating  the  lay  days,  demur- 
rage, &C.,  but  not  here  material.] 

**  In  witness  whereof,  &c. 

*'  Signed  and  delivered  in  the  presence  of,  &c. 

"  G.  Periam, 
"  H.  L.  Routh  and  Sons,  Agents." 

The  charter-party  was  not  under  seal. 

Gilbert  Periam,  who  on  behalf  of  the  defendants  signed 
the  charter-party,  was  acting  for  them  at  New  York,  under 
a  power  of  attorney,  dated  the  20ih  of  September,  1861, 
by  which  the  defendants  (therein  described  as  registered 
owners  of  64  sixty-fourth  shares  of  the  British  brig  ^^Hatmah 
Ea$tei*  of  Liverpool),  had  appointed  him  their  lawful  attor- 
ney to  take  possession  of  the  brig  '^Hannah  Eastee,"  and  dis- 
charge her  master,  and  all  or  any  of  her  officers  and  crew, 
and  from  time  to  time  to  appoint  others  at  such  wages  and 
on  such  terms  in  all  respects  as  he  should  think  proper,  and 
upon  their  discharge  to  settle  accounts  and  claims  for  wages, 
&c.  And  to  sue  for,  receive  and  give  receipts  for  freight  or 
other  monies  payable,  or  which  might  become  payable  in 
respect  of  the  said  brig,  or  any  goods  or  passengers  con- 
veyed or  to  be  conveyed  by  her,  or  in  respect  of  any  in- 
surance or  general  average  or  otherwise.  ^  And  abo  from 
time  to  time  to  charter  the  said  brig  or  to  employ  the  said  brig 
as  a  general  vessel  an  any  voyage  or  voyages  on  such  terms  and 
in  such  manner  in  all  respects  as  their  said  attorney  should 
think  proper.^  And  also  to  sell,  transfer  or  exchange  all  or 
any  of  the  plaintiffs'  shares  in  the  said  brig,  and  to  sell 
the  freight,  &c.,  on  any  voyage  on  which  she  might  be 
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then  or  at  any  time  engaged,  in  sucli  manner  and  on  such  ^g^g 
terms  as  their  said  attorney  should  think  proper,  and  to 
execute  all  instruments  necessary  to  effectuate  such  sale, 
transfer  or  exchange,  &c.,  and  to  prosecute  and  compro- 
mise actions,  &c  '*  And  generally  to  act  for  and  represent 
them  and  each  of  them  in  all  respects  in  relation  to  the 
premises^  and  generally  in  relation  to  the  said  brig^  her 
management^  or  sale^  as  fully  in  all  respects  as  if  they  were 
personally  present,  and  to  do  all  acts,  matters  and  things  re- 
guisite  for  that  purpose,  although  the  same  be  not  specially 
mentioned. 

The  charter  being  effected,  the  plaintiffs  wrote  to  advise 
the  Messrs.  Adams,  at  the  same  time  transmitting  the  char- 
ter-party.  The  Messrs.  Adams,  on  inquiry  at  Lloyds, 
ascertained  from  Lloyds  lists,  which  are  corrected  weekly, 
that  the  ''Hannah  Eastee"  was  not  at  the  date  of  the  charter- 
party  an  A  1.  vessel,  nor  had  she  then  any  classification.  It 
appeared,  however,  that  in  1859  she  had  obtained  her  cer- 
tificate as  an  A  L  vessel  for  eight  years,  subject  to  annual 
survey,  but  in  the  spring  or  summer  of  1861,  she  had  met 
with  an  accident,  and  had  run  off  her  letter.  Lloyds  Re- 
gister, which  circulates  abroad,  is  published  annually  in 
June,  but  whether  or  not  the  *' Hannah  £astee'*  was  classed 
in  the  Register  of  1861  as  an  A  1.  vessel  did  not  distinctly 
appear.  The  Messrs.  Adams,  on  ascertaining  that  the 
**  Hannah  Eastee"  had  no  classification  at  Lloyds,  gave  notice 
to  Hellicar  that  they  should  reject  the  cargo.  An  arrange- 
ment was  then  effected  between  the  Messrs.  Adams  and 
Hellicar,  by  which  Hellicar  undertook  to  get  the  wheat  in- 
sured, and  the  Messrs.  Adams  to  pay  so  much  of  the  in- 
surance as  would  at  the  current  rates  have  insured  the 
wheat  if  it  had  been  on  boaird  an  A  1.  vessel.  Hellicar 
accordingly  employed  an  insurance  broker,  who  effected 
the  insurances  between  the  1st  of  February  and  the  24th  of 
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18G8.        March.     The  rates  at  which  thej  were  effected  were  the 
*^q\j^      lowest  then  current  for  vessels  without  classification   at 
^     V-  Lloyds.      The  difference   between  the   insurances   thus 

effected  and  insurances  at  the  rates  current  for  A  I. 
vessels  amounted  to  262L  14#.;  which  sum^  having  been 
repaid  to  Hellicar  by  the  plaintiflsi  formed  the  subject  of 
the  present  claim. 

The  '*  Hannah  Eastee**  sailed  from  New  York  on  the  7th 
of  March,  1862,  and  arrived  at  Gloucester  subsequently  to 
the  24th  of  March,  with  her  cargo  uninjured.  The  Messrs. 
Adams  thereupon  paid  the  freight.  The  bill  of  lading, 
which  had  been  forwarded  previously,  bore  date  the  3 1st 
of  January,  1862,  and  was  made  out  to  shippers'  orders  and 
indorsed  generally  by  the  plaintifis,  but  the  date  when  it 
was  received  by  the  Messrs.  Adams  did  not  appear. 

On  the  part  of  the  defendants  it  was  objected;  first,  that 
there  was  no  warranty  that  the  *' Hannah  Eastee"  was  an 
A  1.  vessel  at  Lloyds;  secondly,  that  there  was  no  evidence 
that  the  parties  knew  the  term  A  1.  meant  A  1.  at  Lloyds  in 
England^  or  that  in  America  it  was  so  understood ;  thirdly,  that 
assuming  the  words  in  the  charter-party  to  amount  to  a  war- 
ranty, the  agent  Periam  had  no  authority  to  warrant;  fourthly, 
that  the  plaintifis  were  merely  agents  of  Adams,  and  had 
no  insurable  interest  in  the  cargo,  and  had  therefore  no 
right  to  sue ;  fifthly,  that  assuming  the  right  of  action  to 
exist,  the  plaintiffs  had  sustained  no  legal  damage. 

Under  the  direction  of  the  learned  Judge,  a  verdict  was 
entered  for  the  plaintiffs  with  262/.  I4s.  damages,  leave 
being  reserved  to  the  defendants  to  move  to  enter  the 
verdict  for  them,  or  to  reduce  the  damages  as  the  Court 
might  direct. 

Montague  Smithy  in  last  Easter  Term,  obtained  a  rule  nisi 
to  enter  the  verdict  for  the  defendants,  on  the  ground  that 
there  was  no  warranty  that  the  ship  was  A  1.  at  Lloyds  as 
alleged,  and  that  the  agent  Periam  had  no  authority  to 
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warrant  the  ship  as  A  1.  at  Lloyds;  or  to  reduce  the  damages, 
on  the  ground  that  theplaintifis  were  not  entitled  to  recover 
the  difference  on  premiums. 

Karslahe  and  H.  T.  Cob  shewed  cause  (a). — First,  the 
agent  had  authority  to  warrant  the  vessel's  class.  The 
power  of  attorney,  which  empowers  him  to  charter  the 
vessel,  **on  such  terms  and  in  such  manner"  as  he  shall 
think  proper,  is  worded  throughout  in  the  most  amjde 
terms.  The  concluding  sentence  shews  a  clear  intention 
CD  the  part  of  the  owners  to  delegate  to  their  agent  all 
powers  over  the  vessel  which  they  could  themselves  exercise. 
In  fFillis  v.  Palmer  (b\  where  the  language  of  the  power 
of  attorney  was  similar,  Erie,  C.  J.,  in  dealing  with  the 
question  of  authority,  laid  stress  on  the  comprehensive 
i¥ords  of  the  power. 

Secondly,  the  words  **A  1.  Br.  brig^  are  words  of  war- 
ranty, and  not  of  mere  description.  In  OUwe  v.  Booker  (c), 
the  opinion  was  expressed  by  Parke,  6.,  and  Aldersan, 
B.,  that  the  description  of  a  ship  as  A  1.  in  a  charter-party 
is  a  warranty  of  her  class.  So  in  Hurst  v.  Usbome  (d) 
Crowder,  J.,  was  of  opinion  that  such  a  description  is  a 
warranty  of  the  vessel's  classification  at  the  time  of  the  conr 
tract,  though  he  concurred  in  tlie  decision  that  there  was 
no  warranty  in  that  case  that  the  vessel  should  retain  her 
class.  The  general  rule  as  to  the  effect  of  descriptive 
statements  in  a  contract  is  thus  laid  down  by  WUUams, 
J.,  in  delivering  the  judgment  of  the  Court  of  Exchequer 
Chamber,  in  Behn  v.  Bumess  {e)i  —  *'With  respect  to 
statements  in  a  contract  descriptive  of  the  subject-matter 

♦ 

(a)  Nov.  3  &  4.  Before  PoOodk,  (e)  1  Exch.  424. 
C.  B.,  BramweUy  B.,  ChanneO^  B.,  (d)  18  C.  B.  154. 
and  Pigott,  B.  {e)  3  B.  &  S.  751. 

(b)  7  C.  B.,  N.  S.  340. 

D  D  D  2 
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of   it,   or  of  8ome   material    incident    thereof,   the   true 

doctrine    established  by    principle   as  well  as   authoritj 

V.  appears  to  be  that,  if  such  descriptive  statement  was  in- 

AlACHILLAll. 

tended  to  be  a  substantive  part  of  the  contract,  it  is  to  be 
regarded  as  a  warranty.*'  And  in  a  later  part  of  the  jndg- 
ment  it  is  said,  **That  the  Court  must  be  influenced  in  the 
construction  of  the  charter-party,  not  only  by  the  language 
of  the  instrument,  but  also  by  the  circumstances  under 
which,  and  the  purposes  for  which  the  charter-party  was 
entered  into.**  The  purpose  here  was  the  carriage  of  a 
cargo  of  wheat  in  bulk,  for  which  a  vessel  of  a  superior 
class  is  required*  And  the  description  of  the  vessel's  class 
necessarily  raises  important  considerations  in  the  mind  of 
the  merchant.  The  profitable  character  of  his  adventure 
may  depend  upon  the  truth  or  falsehood  of  such  description. 
The  circumstance  that  higher  premiums  are  chaiged  for 
vessels  without  classification  at  Lloyds  than  for  A  1.  vessels 
is,  among  shipowners  and  merchants,  matter  of  common 
knowledge.  The  plaintiffs  had  in  this  case  no  opportunity 
in  America  of  ascertaining  the  truth  or  falsehood  of  the 
description  at  the  date  of  the  charter-party. 

Thirdly,  the  language  of  the  contract  must  be  construed 
by  the  law  of  England.  The  plaintiffs  and  defendanu  are 
British  subjects,  and  by  the  terms  of  the  contract  it  was  to 
be  consummated  in  this  country. 

Fourthly,  the  damages  which  the  plaintifis  have  sustained 
result  directly  from  the  breach  of  warranty,  and  are  legally 
recoverable.  The  plaintiffs  had  an  insurable  interest  in  the 
cargo.  The  property  in  the  wheat  had  not  passed  to  Adams 
at  the  date  of  the  insurances.  The  bill  of  lading  was  made 
out  to  shippers'  orders,  and  the  indorsement  was  general. 
The  ordinary  practice  being  to  insure,  if  Adams  had  perse^ 
vered  in  his  refusal  to  accept  the  cargo,  Hellicar  as  a  prudent 
agent  would  necessarily  have  insured.  The  defendants 
have  received  the  full  freight  for  an  A  1.  vessel 
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Montague  Smith  and  //.  BuHar,  in  support  of  the  rule, —  1863. 
First,  the  defeodants'  agent  had  no  authority  to  warrant  the  ^^^T*^^ 
vessel's  class.  Assumine  the  words  in  the  charter-party  to  ,,  '• 
amount  to  a  warranty,  it  was  a  clear  excess  of  authority  on 
the  agent's  part  to  depart  from  the  description  of  the  vessel 
in  the  deed  creating  his  powers.  The  powers  in  the  deed 
are  special.  A  discretion  was  no  doubt  vested  in  the  agent 
in  arranging  the  terms  of  the  charter,  but  this  could  not 
extend  to  a  warranty  of  the  vessel's  classification.  An  agent 
appointed  to  sell  has  no  implied  authority  to  warrant: 
Brady  v.  Todd  (a).  A  fortiori  an  agent  to  charter  or 
let  has  no  such  authority.  The  word  '*  charter"  in  the 
power  of  attorney  is  used  in  its  ordinary  signification  of 
''  letting  a  vessel  for  hire."  Fraud  is  not  suggested.  But  in 
the  absence  of  fraud  the  defendants  could  not  have  Intended 
to  give  the  alleged  warranty,  since  the  vessel  had  run  off 
her  letter  before  the  power  of  attorney  was  executed.  The 
authority  of  an  agent  employed  specially  in  a  single  trans- 
action must  be  pursued  strictly,  and  it  is  the  duty  of  the  party 
dealing  with  him  to  ascertain  the  extent  of  his  authority  : 
Smith's  Mercantile  Law,  6th  ed.,  p.  135 ;  Attwood  v.  Mun- 
nings  (i). 

Secondly,  the  words  A  1.  in  the  charty-party  are  words 
of  mere  description.  It  is  a  document  inter  partes,  and 
made  in  consideration  of  the  covenants  and  agreements 
thereinafter  mentioned,  which  shews  that  A  1.  and  all  before 
the  witnessing  part  is  mere  description.  The  only  warranty 
is  contained  in  the  covenant  by  the  party  of  the  first  part 
that  the  vessel  shall  be  staunch,  &c.,  and  provided  with 
every  requisite  for  the  voyage.  Then  there  is  a  correspond- 
ing covenant  by  the  party  of  the  second  part.  There  is  no 
decbion  which  conflicts  with  this  view.  In  Budd  v.  Fair- 
maner  (c)  Tindal,  C.  J.,  points  out  the  different  obligation 

(a)  9  C.  B.  N.  S.  592.  (b)  7  B.  &  C.  278. 

(c)  a  Bing.  52. 
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1863.       arising  from  a  warranty  and  mere  description.     The  adverse 
V"^"^      expressions  of  opinion  in  Ollive  v.  Booker  (a)  and  Httrst  ▼• 
»•  Usborne  (i)  were  extrajudicial,  and  had  no  direct  bearing 

on  the  point  decided.  Ollive  ▼.  Booker  was  not  an  action 
for  a  breach  of  warranty,  but  for  not  loading  the  Teasel  in 
pursuance  of  the  terms  of  the  charter-party.  The  case  of 
Barker  v.  fFindle  (c),  where  it  was  held  that  the  sUtement 
of  a  ship's  tonnage  in  a  charter-party  was  matter  of  des- 
cription, and  did  not  amount  to  a  warranty,  is  more  analo- 
gous to  the  present  case,  and  supports  the  contention  that  a 
mere  introductory  statement  is  no  warranty. 

Thirdly,  the  contract  should  be  construed  according  to 
the  law  of  the  country  where  it  was  made.  This  contract 
was  not  only  made,  but  was  to  be  consummated,  at  New 
York.  There  was  no  evidence  that  ''A  1."  has  the  same 
meaning  at  New  York  that  it  has  in  London,  and  the 
vessel  might  have  answered  its  description  at  New  York. 
[Pollocky  C.  B. — Until  the  contrary  is  shewn,  we  must 
assume  that  A  1.  has  the  same  meaning  in  New  York  as  in 
London.] 

Fourthly,  there  was  no  legal  damage  to  the  plaintifi?, 
even  if  there  was  a  warranty.  They  were  not  the  owners 
of  the  cargo,  and  had  no  insurable  interest.  [P^ott,  R — 
They  had  to  pay  a  higher  premium  in  consequence  of  the 
vessel  not  being  of  the  class  described.]  It  would  have 
been  the  same  if  the  vessel  had  answered  her  description  on 
the  day  the  contract  was  entered  into  and  had  gone  off 
Lloyds  list  the  following  day.  Hurst  v.  Usbame  (b)  is  an 
authority  that,  if  a  vessel  answers  the  description  at  the 
time  of  the  contract,  there  is  an  end  of  the  warranty. 
Messrs.  Adams  had  no  right  to  reject  the  cargo  in  the  first 
instance ;  and  there  was  no  proof  that  the  defendants  had 

(a)  1  Exch.  416.  (b)  18  G.  B.  144. 

(c)  6  £.  &  B.  675. 
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notice  that  the  plaintifis  were  about  to  effect  an  insurance. 

l^Channell,  B. — Messrs.  Adams  rejected  the  cai^o  because       -^ 

it  was  in  a  ship  not  of  the  class  A  1.     The  declaration  »• 

Macmiuav. 
exactly  descnbes  the  damage  which  the  plaintiflb  sustained 

by  reason  of  the  ship  not  being  A  1.,  if  it  is  legal  damage.] 

Cur.  adv,  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,   C.   B. — In  Eauth  v.  Macmillan,  we  are  of 
opinion  that  the  rule  must  be  discharged. 

There  were  two  questions  not  disposed  of  by  the  Court 

The  action  was  on  a  charter-party  made  in  New  York 
between  two  British  subjects.  It  was  made  by  an  agent  on 
behalf  of  the  defendant.  It  commenced  by  stating  that  it 
was  made  between  the  charterer  and  the  agent  of  the 
defendants,  «' owners  of  the  British  ship  A  1."  The  first 
question  is  whether  this  was  a  warranty  or  undertaking  by 
the  owner,  that  the  vessel  was  classed  A  I.  at  Lloyds  at  the 
date  of  the  making  of  the  charter.  We  think  this  is  con- 
cluded by  the  authorities,  and  we  think  also  that  the  charter- 
party  is  to  be  construed  as  if  it  was  executed  by  the  owner 
in  person.  It  is  decided  by  authority  that  such  a  statement 
ia  an  undertaking  or  warranty,  and  this  decision  can  be 
effectually  questioned  only  in  a  Court  of  error,  if  at  all. 

The  other  question  is  whether  the  agent  had  authority  to 
enter  into  a  charter-party  with  such  an  undertaking,  as  to 
which  we  may  say  that  he  had,  if  the  words  can  give  it ;  for 
it  is  impossible  that  words  could  have  been  used  more  com- 
prehensive  than  those  in  tlie  power  of  attorney  under  which 
the  agent  acted. 

The  rule  therefore  niuf  i  be  discharged. 

Rule  discharged. 
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Robertson  v.  Powell  and  Others. 

E. 


In  interpreting  XjJECTMENT  to  Fecover  certain  premises,  situate  at 

codicil  the  Hogeston,  in  the  county  of  Pembroke. — The  defendants 

S^atthewholA  defended  as  landlords. 

effectwwept         ^^  ^^®  ^"*^»  before  Channell,  B.,  at  the  Pembrokeshire 

bconaSt^t*  Summer  Assizes,  1862,  a  verdict  was  entered  under  the  di- 

^^  Uie  rection  of  the  learned  Judge  for  the  plaintifis,  as  to  thirteen 

If  a  devise  sixteenths  of  the  property  in  question,  and  for  the  defendants 

in  a  will  is  ,  ^  , 

dear,  it  is  as  to  the  remaining  three  sixteenths ;  leave  being  reserved  to 

the  party  who  the  defendants  to  move  on  the  construction  of  the  will  and 

tifl  not  to  codicil  of  one  Robert  Robertson  (from  whom  both  plaintiff 

reason  ^a  ^^^  defendants  claimed  to  deduce  title),  to  enter  a  nonsuit 

Loathe  c^cil,  ^r  a  verdict  for  the  defendants  for  the  whole. — The  facts 

^tentionto  ^°^  arguments  are  stated  at  length  in  the  judgment  of  the 

revoke  eqnally    (jo^rt. 
dear  with 

the  original  j£^  Giffard.  in  Michaelmas  Term,  1862,  obtained  a  rule 

intention  to  ... 

devise.  nisi  accordingly  upon  the  ground  that  the  codicil  operated 

by  his  will        as  a  revocation  of  the  life  estate  given  in  the  will  to  the 

dated  the  22nd  ,  .  .^ 
October,  1802.  plaintiff, 
charged  an 

fifltAtfi  vith 

certain  annui-  Mellishf  H.  Allen  and  Otoen  shewed  cause  (January  29th, 
oMtMhe     *  1863)  (a):  citing  Doe  dem.  Hearle  v.  Hicks  (ft),  Mtarch  v. 

plaintiff),  and 

subject  thereto  devised  the  estate  to  his  second  ton  B.  for  life,  with  remainder  to  the 
children  of  B.  in  tail,  remainder  to  G.  the  testator's  eldest  son  for  life,  remainder  to  O.'s 
children  in  tail,  remainder  to  the  plaintiff  for  life,  remainder  to  T.  in  fee.  G.  died  in  1806 
without  issue.  T.  died  in  1818.  In  1819  the  testator  executed  an  instrument  therein  declared 
to  be  a  codicil  to  he  added  to  and  taken  as  j^art  of  his  will  dated  on  or  about  the  22rd  October, 
1802,  and  thereby  gave  an  additional  annuity  to  the  plaintiff  and,  after  giving  certain  other 
annuities  and  legacies,  g^ve  to  B.  all  his  estates  and  property  of  every  description  whatsoever 
aft^r  discharging  the  above  legacies.  The  testator  died  in  1820.  B.  died  without  issue  in 
1861,  and  the  defendants  were  his  devisees. — Hdd^  that  the  instrument  of  1819  operated  as 
a  codicil  to  the  will  of  1802,  and  not  as  an  original  will,  and  that  the  life  estate  given  to 
the  plaintiff  by  the  will  was  not  revoked  by  the  gift  to  B.  in  the  codioiL 

(a)  Coram  FoOachS^.  B.,  C^oti-      tion  of  the  argument. 
ntO,  B.,  and  TFttds,  B.    Martin,         Q>)  1  CI.  &  F.  20 ;   S.  C.  8 
B»f  was  present  only  during  a  por-      Bing.  47^. 
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Jfarcfiant  {a\  In  re  Arrotosmiih^s  Trusts  {b),  Cleobury  v.        1863. 
Seckett  (c\  Freeman  v.  Freeman  (rf),  Williams  v.  Evans  {e\     vt^^"^ 
Molyneux  v.  Rowe  (/),  PleiUy  v»  West  (g),  Doe  d*  Evers  v,  ». 

Ward  (h)f  Scale  v.  Barter  (i\  Jarman  on  Willsj  3rd  ed., 
vol.  1|  p.  444,  454,  Doe  d.  Snape  v.  Neville  (A). 

2>ait  and  C  E*  Coleridge  (H.  Giffard  with  them),  in  sup- 
port of  the  rule,  commented  on  and  distinguished  the  cases 
cited  on  behalf  of  the  plaintiff,  and  cited,  in  addition,  the 
followingButhorities : — Jarman  on  Wills,  3rd  ed.,  vol.  I , p.  1 59, 
160,  Sugden's  Law  of  Property,  pp.  2 1 7, 2 1 8 ,  Daly  v.  Daly  ( /), 
EarlofHardwickey.  Douglas(m)^  Phillips  v.  Allen  {n\  Ravens 
V.  Taylor  {p)  Boulcott  v.  Boulcott  (p),  Read  v.  Backhouse  (q). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  an  action  of  ejectment  brought 

to  recover  certain  premises  situate  at  Hogeston,  in  the 

«€ounty  of  Pembroke,  and  was   tried  before  my  brother 

Channell  at  the  Summer  Assizes  for  that  county,  in  the 

year  1862. 

Evidence  was  given,  and  it  is  not  now  disputed,  that  one 
Robert  Robertson,  who  died  on  the  31st  of  December, 
1820,  was,  at  the  time  of  his  death,  seised  in  fee  of  thirteen 
sixteenths  of  the  property  in  question. 

It  was  not  proved  that  he  died  seised  of  the  other 
three  sixteenths. 

By  consent,  a  verdict  was  entered  for  the  defendants  for 

(a)  6  Man.  &  G.  818.  (t)  2  B.  &  P.  485. 

((}  2  De  Gex,  F.  &  J.  474.  (A)  11  Q.  B.  466. 

(e)  14  Beav.  583.  (/)  2  Jo.  &  L.  752. 

(d)  5  De  Gex,  M.  &  G.  704.  (m)  7  CI.  &  F.  795. 

(0  1  E.  &  B.  727.  (w)  7  Sim.  446. 

(/)SBe  Gex,  M.  &  G.  868.  (o)  4  Beav.  425. 

(g)  16  Beav.  178.  (p)  2  Drew.  25. 

(A)  18  Q.  B.  197.  (q)  2  R.  &  Mj.  546. 
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1863,        three  sixteenths,   and  for  the  plaintiff  as  to  the  other 
J^'j^jj    thirteen  sixteenths,  leave  being  resenred  to  the  defendants 
^  ^  to  move  to  enter  a  nonsuit,  or  to  enter  a  verdict  for  the 

defendants  for  the  whole. 

A  rule  nisi  to  this  effect  was  accordingly  granted,  and 
came  on  for  argument  last  Hilary  Term  before  myself  and  my 
brothers  Channell  and  Wilde,  when  the  Court  took  time  to 
consider  its  judgment  I  have  now  to  deliver  the  judgment 
of  myself  and  Baron  Channell  (a). 

The  question  is,  whether  a  life  estate  devised  to  the 
plaintiff  by  a  will  of  the  said  Robert  Robertson,  dated 
the  22nd  of  October,  1802,  and  which  life  estate  was  expect- 
ant on  the  deaths  of  two  persons,  sons  of  the  testator,  viz., 
Bowen  Robert  Robertson  and  Geoige  William  Wheeler 
Robertson,  without  issue,  was  revoked  by  a  testamentary 
instrument  of  the  date  of  the  31st  of  December,  1819, 
described  by  the  testator  as  a  codicil  to  his  will  of  the 
22nd  October,  1802. 

At  the  date  of  his  will,  the  testator  had  two  estates,  the' 
Westbury  estate,  not  the  subject  of  this  action,  and  the 
Hogeston  estate,  the  property  now  in  dispute.  He  had  two 
sons,  an  elder  son  George  William  Wheeler  Robertson,  and 
a  second  son  Bowen  Robert  Robertson,  and  he  had  two 
illegitimate  children  by  one  Elizabeth  James,  his  house- 
keeper, viz.,  a  son,  the  present  plaintiff,  and  a  daughter. 

By  the  will  the  testator  devised  his  estate  called  the 
Westbury  Hill  estate  to  trustees  to  the  use  of  his  eldest  son 
George  William  Wheeler  Robertson  for  life,  with  remainders 
to  the  sons  and  daughters  of  George  in  tail,  with  remainders 
to  his  second  son  Bowen  Robert  Robertson,  with  remain- 

(a)  In  the  iDtenral  between  had  been  appointed  Judge  Ordi- 

the  daj  on  which  the  case  wai  nary  of  the  Probate  and  Diyorce 

argued  and  the  dajr  when  judg-  Court, 
ment  was  pronounced  WUde^  B., 


POWXLL. 
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ders  to  his  sons  and  daugfateiB  in  tail,  with  remainder       1863. 

to  the  plaintiff  for  life,  and  a  remainder  in  fee  to  one    J^^v-*-' 
'^  R0BBBT8OR 

Alexander  Thomson.  _  v. 

The  testator  then  proceeded  to  dispose  cf  the  Hogeston 
estate,  the  property  now  in  dispute. 

This  estate,  subject  to  certain  rent  charges  and  annuities^ 
he  devised  to  trustees  to  the  same  uses  as  were  limited  with 
respect  to  the  former  estate  (the  Westbury  Hill  estate),  but 
placing^  as  to  the  estate  now  in  question,  Bowen  Robert 
Robertson,  the  second  son^  before  George  William  Wheeler 
Robertson  the  eldest  son.  The  annuities  given  by  the  will 
by  way  of  rent  chaige  were,  an  annuity  of  21/.  to  the  plaintiff, 
5/.  to  his  illegitimate  daughter  Mary,  122.  to  his  housekeeper 
Elizabeth  James,  mother  of  the  plaintiff  and  of  the  illegiti- 
mate daughter,  and  30/.  to  one  Mrs.  Letitia  Robertson. 

The  testator  then,  after  various  pecuniary  and  specific 
bequests  to  his  executors  and  other  friends,  and  a  legacy  of 
5L  to  his  servant  Elizabeth  Powell,  if  in  his  service  at  the 
time  of  his  death,  bequeathed  all  his  leaseholds  to  Bowen 
Robert  Robertson  his  second  son,  and  the  residue  of  his 
personal  estate  to  George  William  Wheeler  and  Bowen 
Robert  equally.  After  the  date  of  the  will  and  before  the 
date  of  the  codicil  George,  the  eldest  son  of  the  testator, 
died  unmarried,  viz.,  in  the  year  1806. 

In  the  year  1818,  Alexander  Thomson,  to  whom  the 
testator  had  devised  the  ultimate  remainder  in  fee,  died. 

In  the  year  following,  by  a  testamentary  instrument, 
duly  signed,  sealed  and  attested,  dated  the  31st  December, 
1819,  which  the  testator  therein  declares  to  be  acodicil  to  be 
added  to  and  taken  as  part  of  his  will  dated  on  or  about  the 
23rd  October,  1802,  he  gives  to  the  plaintiff,  by  the  descrip- 
tion of  his  son  William  Robertson  by  Elizabeth  James,  the 
further  sum  of  2IiL  annually,  in  addition  to  the  2U  left 
him  by  his  said  will,  making  together  the  sum  of  42/.,  to 
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1868.        be  P&icI  half  yearly,  in  two  equal  paymentSy  the  first  to 
v^v-*-'      commence  six  months  after  his  decease;  and  he  gave  to 

ROBSSTSOX    . 

V-  his  natural  daughter  Jane,  then  with  Mary  Moiginis  at 

Haverford  West,  the  sum  of  10/.  per  annum,  to  be  paid 
during  her  natural  life. 

He  also  gave  to  the  female  servant  living  with  him  at 
the  time  of  his  decease  the  sum  of  5/.,  provided  she  had 
lived  in  his  service  twelve  months,  and  5L  more  if  she  had 
lived  two  years:  and  he  then  gave  to  his  son  '^Bowen 
Robert  Robertson  all  his  estates  and  property  of  every 
description  whatsoever  after  discharging  the  above  legacies.*' 
The  said  Bowen  Robert  Robertson  died  in  the  year  1861 
without  issue,  and  the  present  plaintifi^  thereupon  claimed 
the  property  in  question  under  the  life  estate  devised  to 
him  by  the  will  of  1802. 

The  defendants  contend  that  that  life  estate  was  revoked  by 
the  testamentary  instrument  of  the  31st  December,  1819. 

Their  first  contention  is  that  that  instrument  is  to  be 
taken  as  a  new  will,  revoking  entirely  the  former  will. 

This  point  we  may  at  once  dispose  of.  We  think  that 
the  express  reference  which  the  testator  has  made  to  his 
will,  the  date  of  which  he  mentions,  and  the  obvious  con- 
firmation of  some  of  the  legacies  given  by  the  will,  precludes 
our  treating  this  instrument  otherwise  than  as  a  codicil  to 
the  will  of  1802. 

But  the  defendants  further  contend  that,  treating  it  as  a 
codicil,  the  life  estate  devised  by  the.  will  to  the  plaintiff, 
expectant  on  the  deaths  of  Bowen  Robert  Robertson  and 
George  William  Wheeler  Robertson,  without  issue,  is  re- 
voked by  the  words  of  the  codicil,  **  I  give  my  son  Bowen 
Robert  Robertson  all  my  estate  and  property  whatsoever 
after  discharging  the  above  legacies." 

Now,  the  general  rule  in  interpreting  a  will  and  codicil 
is  that  the  whole  of  the  will  takes  effect  except  in  so  iar  as 
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it  is  inconsistent  with  the  codicil :  see  Doe  d.  Hearle  v. 
HickM^a). 

The  plaintiflTs  counsel  in  their  arguments  mainly  rely  on 
the  above  rule. 

They  contend  that  the  life  estate  given  by  the  will  to  the 
plaintiff  is  not  inconsistent  with  anything  in  the  codicil. 

They  explain  the  gift  in  the  codicil  of  all  the  testator's 
estate  and  property  to  Bowen  Robertson  by  su^esting  that 
the  testator  intended  to  dispose  of  the  ultimate  remainder 
in  fee  which,  by  his  will,  he  had  devised  to  Alexander 
Thomson,  who  had  died  in  the  year  preceding  the  making 
of  the  codicil  They  contend  that  it  was  more  probable 
that  the  testator  should  have  been  influenced,  at  the  time 
he  made  the  codicil,  by  the  death  of  Alexander  Thomson 
in  the  preceding  year  than  by  that  of  his  son  George  in 
1806,  thirteen  years  previously.  The  defendants,  in  the 
second  branch  of  their  argument,  in  which  they  assume 
that  this  instrument  was  a  codicil,  and  not  a  new  will,  did 
not  dispute  the  general  rule  as  to  the  interpretation  of 
a  will  and  codicil. 

They  contend,  however,  that  an  intention  to  revoke  the 
life  estate  given  to  the  plaintiff  by  the  will  is  manifested, 
not  only  by  the  words  of  the  codicil  giving  all  the  testator's 
estates  and  property  to  Bowen  Robertson,  but  also  by  the 
gift  of  an  additional  annuity  of  21/.  to  the  plaintiff,  which 
they  contend  was  intended  to  be  in  lieu  of  the  contingent 
life  interests  in  the  testator's  two  landed  estates. 

And  the  defendants  further  contended  that  by  the  con- 
struction suggested  by  the  plaintiff  no  effect  is  given  to  the 
devise  in  the  codicil  to  Bowen  Robert  Robertson,  inasmuch 
as  he  was  heir  at  law  to  the  testator,  and  would  have  taken 
as  heir. 

But  so  many  cases  of  devises  to  heirs  are  found  in  the 

(a)  I  CI.  &  F.  20. 


768 


BXCHEQtJBR   REPORTS. 

1868.        booksy  that  a  devise  to  one  who  is  heir  cannot  be  considered 
BoBXRTsoK    ^^^^  ^  dbposition  of  property  as  necessarily  shews  some 
V*  other  intention  on  the  part  of  the  testator,  as,  for  instance, 

an  intention  to  revoke  a  previous  devise.  Many  cases  were 
cited  on  both  sides;  but  it  is  unnecessary  for  us  to  review 
them  in  detail,  because  we  agree  with  a  remark  made  by 
Mr.  Jarman  in  his  work  on  wills  (page  146,  last  edition), 
that  the  cases  on  this  point  are  for  the  most  part  too  special 
to  be  of  much  use  as  general  authorities,  and  we  think  that 
each  case  must  be  decided  from  the  particular  words  used, 
having  regard,  of  course,  to  the  main  principles  Idd  down 
on  the  subject. 

Now  in  the  same  case.  Doe  dem.  Hearle  v.  Hieks{a),  in 
which  we  find  the  general  rule  above  referred  to,  we  find 
it  laid  down  that  "  If  the  devise  in  the  will  is  clear,  it  is 
incumbent  on  those  who  contend  that  it  is  not  to  take  effect 
by  reason  of  a  revocation  in  the  codicil,  to  shew  that  the 
intention  to  revoke  is  equally  clear  and  free  from  doubt 
with  the  original  intention  to  devise,  for  if  there  is  only 
a  reasonable  doubt  whether  the  clause  of  revocation  was 
intended  to  include  the  particular  devise,  then  undoubtedly 
such  devise  ought  to  stand.** 

This  principle  was  acted  upon  in  Williams  "v.  Evans  {b\  in 
which  case  a  clear  devise  of  tithes  in  the  will  was  held'  not 
to  be  revoked  by  a  general  devise  of  *'all  my  real  estates,** 
— a  case  entitled  to  the  more  weight,  because  the  Court,  out 
of  deference  to  the  Vice  Chancellor  of  England,  took  time 
to  consider,  but  finally  overruled  his  judgment  in  Evans  v. 
Evans  (c). 

In  the  present  case  the  words  of  the  gift  to  Bowen  Robert 
Robertson  in  the  codicil,  though  doubtless  sufficiently  lai^e 
to  pass  the  fee,  are  less  clear  than  the  exact  limitations  of 

(a)  1  CI.  &  F.  20.  (ft)  1  E.  &  B.  727. 

(c)  17  Sim.  86. 
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estates  contained  in  the  will.  It  is  also  evident  from  the 
reference  to  the  will,  and  from  the  words  giving  legacies  in 
the  codicil,  that  the  gift  to  Bowen  Robert  Robertson,  though 
expressed  to  be  **  after  discharging  the  above  legacies,"  is 
intended  to  be  also  subject  to  the  legacies  bequeathed  by 
the  will,  for  the  new  annuities  are  described  to  be  '^  addi- 
tional annuities,''  and  it  does  not  clearly  appear  to  us  that 
It  was  not  intended  that  that  gift  to  Bowen  Robert  Robert- 
son should  be  also  subject  to  the  life  estate  given  by  the 
will  to  the  plaintiff. 

Therefore,  on  the  principle  above  stated,  that  it  is  for 
the  defendant  in  this  case  to  shew  the  revocation,  we  give 
judgment  for  the  plaintiff,  and  the  rule  obtained  by  the 
defendant  will  be  dischaiged. 

Rule  discharged. 
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IN   THE   EXCHEQUER   CHAMBER. 
(Error  from  the  Court  of  Exchequer.) 


Roberts  v.  Obchard. 


Lee.  2, 


E 


iRROR  on  a  bill  of  exceptions. — The  declaration  was  m  Where  a 

-  1  1  !•  1      •         .  Statute  re- 

trespass  for  assault  and  false  imprisonment  quires  notice 

of  action  for 
anything  done  in  pnrsnance  of  it ;  the  proper  question  foe  the  jury  is,  whether  the  defendant 
bon&  fide  believed  in  the  existence  of  a  state  of  facts  which,  if  they  had  ezLsted,  would  hare 
afforded  a  defence  to  the  action. 

Therefore  where  a  statute  (24  Ac  25  Vict.  c.  96,  s.  103,)  provided  that  any  person  found 
committing  any  offence  punishable,  either  upon  indictment  or  upon  summazy  conviction,  by 
virtue  of  uat  Act^  might  be  immediately  apprehended  without  a  warrant,  and  also  required 
notice  of  action  for  anvthing  done  in  pursuance  of  the  Act;  in  an  action  by  the  plaintiff,  a 
shopman  of  the  defendant,  for  giving  nim  into  custody  on  the  charge  of  steieding  a  florin : — 
Hud,  that  it  would  not  have  l:^en  sufficient  to  leave  to  the  juir  tne  question  whether  the 
defendant  honestly  believed  that  the  plsintiff  had  wronsAilly  taken  the  florin,  and  that  in 
giving  the  plaintiir  into  custody  he  was  executing  a  legalpower,  but  the  question  ought  also 
to  be  left  to  the  juty  whether  the  defendant  believed  that  ^e  plaintiff  had  been  found 
committing  the  offence. 
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1868.  Plea.— Not  guilty  (by  statute  24  &  26  Vict,  c.  96,  ss.  4, 

^ '      68,  103,  113). 

BOBKRTt  . 

9.  The  case  was  tried  before  Martin,  B.,  at  the  Middlesex 

sittings  after  Michaelmas  Term,  1862,  and  the  evidence  set 

out  in  the  bill  of  exceptions,  so  far  as  material,  was  asYoUows : 

-—The  plaintiff  stated  that  he  was  a  silk  salesman  in  the  service 

of  the  defendant,  who  was  a  draper  in  Argyle  Street,  London. 

On  the  8th  of  February,  1862,  the  plaintiff  sold  to  a  customer 

goods  to  the  amount  of  S$.  5d.t  and  received  in  payment  a 

sovereign,  which  he  took  to  the  cashier,  got  from  him  the 

change  and  gave  it  to  the  customer,  without  counting  it. 

The  next  sale  was  of  goods  to  the  amount  of  18«.,  and  the 

plaintiff  also  received  from  the  customer  a  sovereign  which 

he  took  to  the  cashier,  got  change  and  gave  it  to  the  customer. 

In  about  ten  minutes  after  the  last  sale  the  defendant  called 

the  plaintiff  into  the  counting  house,  and  asked  him  what 

silver  he  had  about  him.     The  defendant  took  from  his 

pocket  all  the  silver  money  he  had  loose  in  that  pocket,  viz. 

half  a  crown,  a  two  shilling  piece,  one  shilling  and  three 

pence.     The  defendant  said,  **  You  have  more  than  this  ;^ 

the  plaintiff  denied  it.     The  defendant  said,  ''You  must 

have  more,''  and  the  plaintiff  took  out  his  porte-monnaie  in 

which  there  was  AL  lOs.  in  gold  and  six  shillings  in  silver. 

The  defendant  said,  *' You  must  have  more.**    The  plaintiff 

said,  "  Do  you  suppose  that  I  have  anything  belonging  to 

you  in  my  possession?''  The  defendant  said,  **  Well,  I  don't 

say  so."    He  looked  at  the  money.     The  plaintiff  said,  '*  If 

you  think  I  have  you  had  better  take  the  usual  course,  and 

I  will  remain  here."    The  defendant  then  took  away  the 

florin,  and  returned  in  about  five  minutes  with  a  constable, 

and  gave  the  plaintiff  in  custody  on  the  charge  of  stealing 

a  florin.     The  plaintiff  was  taken  before  a  magistrate  and 

dischaiged.     The  plaintiff  said  that  he  had  changed  a 

sovereign  the  day  before  for  his  own  jpurposes  and  received 
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the  florin  from  the  cashier  as  part  of  the  change.     The        1868. 
defendant  in  his  evidence  stated  that,  in  consequence  of  a      Roberts 
communication  from  his  cashier,  he  gave  him  some  marked 
silver  money,  and  the  florin  was  part  of  it 

The  learned  Judge  told  the  jury  that,  upon  the  issue  and 
evidence,  the  circumstance  of  the  defendant  not  having  had 
the  notice  of  action  provided  for  by  the  24  &  25  Vict  c.  96 
delivered  to  him,  was  no  answer  to  the  action,  and  that  the 
bona  fides  or  mala  fides  of  the  defendant  was  immaterial  to 
the  right  to  the  verdict,  although  it  might  possibly  affect 
the  amount  of  damages. 

The  counsel  for  the  defendant  requested  the  learned 
Judge  to  direct  the  jury  that  the  question  for  them  was 
'^whether  the  defendant  believed  that  the  plaintiff  had  wrong- 
fully taken  the  said  florin,  and  that  in  giving  the  plaintiff 
into  custody,  he,  the  defendant  was  exercising  a  legal  power, 
and  that  if  they  believed  so,  the  defendant  was  entitled  to 
the  verdict  on  the  ground  that  the  notice  of  action  required 
by  the  24  &  25  Vict.  c.  96,  had  not  been  given  to  the 
defendant** 

The  learned  Judge  having  refused  so  to  direct  the  jury, 
the  defendant's  counsel  tendered  a  bill  of  exceptions.  The 
jury  found  a  verdict  for  the  plaintiff,  with  200/.  damages. 

D.  Z7.  Keane,  for  the  plaintiff  in  error  (the  defendant 
below)b — The  learned  Judge  should  have  left  to  the  jury 
whether  the  defendant  honestly  believed  that  the  plaintiff 
was  guilty  of  embezzlement,  and  also  believed  that  he,  the 
defendant,  had  authority  by  law  to  take  him  into  custody. 
By  the  24  &  25  Vict  c  96,  s.  103,  any  person  found  com-- 
mitting  any  offence  punishable  either  upon  indictment  or 
upon  summary  conviction,  with  the  exception  of  angling  in 
the  day  time,  may  be  immediately  apprehended  without  a 
warrant.     Here  the  defendant  found  the  plaintiff  with  a 

VOL.  n. — H.  &  C.  E  E  E  EXCH. 
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1863.        marked  florin  in  his  pocket  about  ten  minutes  after  he  got 
it     The  keeping  the  florin  was  a  continuance  of  the  oflence, 
V.  so  that  the  plaintiff  was  *'  found  committing"  it  within  the 

Orohars.  .  , 

meaning  of  the  Act.  Cann  v.  Chpperton  (a)  is  an  authority 
that  even  where  the  jury  negative  the  fact  that  the  plaintiff 
was  found  committing  the  offence,  the  defendant  is  entitled 
to  notice  of  action  if  he  acted  under  a  reasonable  belief 
that  the  plaintiff  was,  at  the  time,  committing  the  offence. 
[  WUUamiy  J. — Then  the  question  should  have  been  whether 
the  defendant  honestly  believed  that  the  plaintiff  had  been 
fcund  taking  the  florin.]  By  the  68th  section  of  the 
24  &  25  Vict.  c.  96,  if  a  clerk  or  servant  shall  fraudulently 
embezzle  any  money  received  by  him  for  his  master,  he 
shall  be  deemed  to  have  feloniously  stolen  the  same, 
although  it  was  not  received  into  the  possession  of  his 
master.  By  the  113th  section,  notice  is  required  of  an 
action  **{oT  anything  done  in  pursuance  of  the  Act,"  and  to 
entitle  a  defendant  to  notice,  it  is  enough  that  he  bonfi  fide 
believed  that  he  was  acting  in  pursuance  of  the  statute: 
Read  v.  Coker  {b).  If  the  question  had  been  left  to  the 
jury,  and  they  had  found  that  the  defendant  bon&  fide 
believed  that  the  plaintiff  had  embezzled  the  florin,  the 
defendant  would  have  been  entitled  to  the  protection  of  the 
statute,  whether  there  was  reasonable  ground  for  such  belief 
or  not:  Hermann  y.- Seneschal (c).  \^Bku:kbttni,  J.^-The 
party  must  honestly  believe  in  the  existence  of  the  state  of 
facts,  which,  if  true,  would  constitute  a  defence  to  the 
action.  fVittes,  J.,  referred  to  Hughee  v.  Buckland{d),'\ 
The  belief  that  the  plaintiff  had  committed  the  offence,  and 
that  the  defendant  had  authority  to  take  him  into  custody, 
involves  the  question  whether  the  defendant  believed  that 
the  plaintiff  had  been  found  committing  it 

(a)  10  A.  &  E.  582.  (c)  13  C.  B.,  N.  S.  392. 

(»)  13  C.  B.  850.  \i)  15  M.  Sr  W.  S4e. 
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J.  Brown  (Laxtan  with  him)  for  the  defendant  in  error 
(the  plaintiff  below). — The  ruling  of  the  learned  Judge      g^pgaTs 

was  correct     To  entitle  the  defendant  to  the  protection  of     ^    «• 

\  Obobard. 

the  statute,  he  must  have  believed  in  the  existence  of  a 
state  of  facts  which,  if  they  had  existed,  would  have  jus- 
tified him  in  giving  the  plaintiff  into  custody.  He  must, 
therefore,  have  believed  that  the  plaintiff  was  found  com- 
mitting  the  offence.  No  doubt,  a  person  b  entitled  to  the 
protection  of  a  statute,  although  he  has  not  acted  in  pursu« 
ance  of  it,  if  he  bonS  fide  intended  to  do  so.  According 
to  the  old  authorities,  it  was  necessary  that  the  defendant 
should  have  reasonable  ground  for  his  belief;  but  in  Her- 
mann V.  Seneschal  {a)  J  it  was  held  that  reasonable  ground  of 
belief  was  only  an  ingredient  in  ascertaining  the  existence 
of  bona  fides..  No  case,  however,  has  gone  the  length  of 
saying  that,  where  a  statute  authorizes  an  arrest  without 
warrant  where  a  person  is  found  committing  an  offence,  a 
party  is  entitled  to  the  protection  of  the  statute  if  he 
honestly  believed  that  the  person  whom  he  has  given  into 
custody  has  committed  the  offence.  Upon  an  examination 
of  the  authorities,  it  will  be  found  that  in  most  of  them  the 
question  could  not  arise  whether  the  defendant  believed 
that  the  plaintiff  was  found  committing  the  offence,  because 
he  was  taken  in  the  act  which  was  supposed  to  be  an 
offence.  That  was  so  in  Herman  v.  Sfneschal,  Read  v.  Coker, 
and  Cann  v.  CKpperion.  The  direction,  therefore,  which 
was  right  in  Hermann  v.  Seneechal,  and  which  the  present 
exception  suggests  ought  to  have  been  given  in  this  case,  would 
have  been  a  wrong  direction.  Xn  Cann  v.  CKpperton  (i). 
Lord  Denman,  C.  J«,  said : — '^  I  am  unwilling  to  say  that, 
if  a  party  acts  bon&  fide  as  in  the  execution  of  a  statute, 
he  is  justified  at  all  events,  merely  because  he  thinks  he  is 
doing  what  the  statute  authorizes,  if  he  has  not  some  ground 
(a)  13  C.  B.,  If.  S.  392.  (b)  10  A.  &  E.  688. 
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1863.        in  reason  to  connect  his  own  act  with  the  statutory  provl 
^^^      sion." — (He  was  then  stopped  by  the  Court) 


Orcuabd. 


Keane  replied. 

W1LLTAM89  J- — ^e  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  roust  be  affirmed,  inasmuch  as 
there  is  no  foundation  for  the  alleged  error  assigned  in  the 
bill  of  exceptions.  Most  of  the  cases  on  this  subject  have 
been  cited,  and  the  result  of  them  is,  that  where  the  question 
is  whether  a  defendant  is  entitled  to  notice  of  action  under 
an  act  of  parliament  of  this  nature,  the  proper  way  of  leaving 
the  question  to  the  jury  is  this: — "Did  the  defendant  honestly 
believe  in  the  existence  of  those  facts  which,  if  they  had  ex- 
isted, would  have  afforded  a  justification  under  the  statute?** 
The  law  was  so  laid  down  by  Erie,  C.  J.,  and  myself  in  the 
case  of  Herman  v.  Seneschal  (a),  and  that  appears  to  me 
good  law  and  the  result  of  the  authorities.  It  has  been 
contended  that  it  is  enough  if  the  defendant  bon&  fide 
thought  he  was  acting  according  to  law,  and  that  it  is  not 
necessary  that  he  should  believe  that  he  was  acting  under 
an  authority  conferred  upon  him  by  law.  To  a  certain 
extent  that  argument  is  well  founded;  that  is  to  say,  in  order 
to  entitle  a  defendant  to  notice  of  action,  it  is  not  necessary 
that  he  should  know,  of  the  existence  of  the  particular 
enactment  But  all  difficulty  is  obviated  by  the  rule  of  law 
to  which  I  have  adverted,  and  which  seems  to  me  a  con- 
venient rule  and  in  accordance  with  justice  and  the  intention 
of  the  legislature. 

Taking  that  to  be  the  law,  it  remains  to  consider  bow  it 
is  to  be  applied  to  the  present  case.  Here  the  ordinary 
course  was  not  pursued  of  pleading  that  a  felony  had  been 
committed    by   some   one,  and   that  the   defendant    had 

(a)  13  C.  B.,  N.  S.  392. 
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reasonable  ground  for  believing  that  the  plaintiff  was  the  1863. 
guilty  person.  We  cannot  entertain  any  question  except 
that  raised  by  the  bill  of  exceptions.  Had  the  defendant 
chosen  to  rely  on  a  state  of  facts  which,  if  found  by  the  jury^ 
would  have  enabled  him  to  avail  himself  of  the  want  of 
notice  of  action  under  this  particular  act  of  parliament,  the 
objection  might  have  been  raised  by  an  inquiry  being 
submitted  to  the  juiy,  not  simply  whether  the  defendant 
believed  that  the  plaintiff  was  guilty  of  stealing  the  florin, 
but  also  whether  he  believed  that  the  plaintiff  had  been 
found  committing  the  offence.  If  that  question  had  been 
left  to  the  jury,  they  might  have  come  to  a  conclusion  on 
one  part  of  the  inquiry  in  favour  of  the  plaintiff,  and  on  the 
other  in  favour  of  the  defendant.  If  the  jury  found  the 
first  part  in  the  affirmative,  viz.,  that  the  defendant  believed 
that  the  plaintiff  had  been  guilty  of  stealing  the  florin,  and 
the  latter  part  in  the  negative,  viz.,  that  the  defendant  did 
not  believe  that  the  plaintiff  had  been  found  committing 
the  offence,  that  would  have  disentitled  the  defendant  to 
notice  of  action.  But  the  objection  to  the  summing  up  of 
the  learned  Judge,  was  not  that  he  omitted  to  leave  to  the 
jury  both  branches  of  the  inquiry,  but  the  single  one 
whether  the  defendant  believed  that  the  plaintiff  had  wrong- 
fully taken  the  florin.  If  the  learned  Judge  had  yielded  to 
that  objection,  and  left  to  the  jury  the  question  proposed  on 
behalf  of  the  defendant,  that  would  have  been  a  misdirec- 
tion  and  the  subject  of  a  bill  of  exceptions  on  the  part  of  the 
plaintiff;  because  the  inquiry  of  the  jury  would  have  been 
confined  to  the  single  fact  of  the  defendant's  belief  as  to 
the  plaintiff's  commission  of  the  offence,  and  would  not 
have  been  directed  to  the  equally  essential  inquiry,  whether 
the  defendant  believed  that  the  plaintiff  was  ybttncf  contmitting 
the  offence.     I  agree  with  the  argument  of  counsel  that  if 
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1868.        the  facts  were  such  that  the  jury  could  not  possibly  have 
ir"^^^*^      thought  that  the  defendant  believed  in  the  fact  of  the  offence 

BOBEBTS  ®  ^ 

^'  being  committed  by  the  plaintiff^  without  also  thinking  that 

he  believed  in  the  fact  that  the  plaintiff  was  found  com- 
mitting it«  the  leaving  the  one  inquiry  would  be  sufficient, 
and  the  other  might  be  omitted.  But  herci  supposing  the 
true  question  had  been  submitted  to  the  jury,  upon  these 
ftctSi  if  they  had  found  that  the  defendant  believed 
in  the  existence  of  the  theft,  but  did  not  believe  that 
the  plaintiff  was  found  committing  it,  I  do  not  think 
that  the  verdict  could  have  been  disturbed,  for  there 
was  evidence  upon  which  the  jury  might  have  found 
either  one  way  or  the  other.  Therefore  the  leaving 
one  branch  of  the  inquiry  to  the  jury,  in  the  manner  sug- 
gested, would  not  have  decided  the  question  whether  the 
defendant  believed  that  the  plaintiff  was  found  committing 
the  offence,  and  therefore  entitled  to  notice  of  action.  Con- 
sequently there  was  no  sufficient  exception  to  the  ruling  of 
the  learned  Judge,  and  the  judgment  of  the  Court  below 
must  be  affirmed. 

WiLLES,  J. — I  am  of  the  same  opinion.  I  entirely  concur 
with  my  brother  WtUiams  as  to  the  proper  direction  in  a 
case  of  this  kind.  That  part  of  the  exception  which  is  in 
these  words  ^'and  that  in  giving  the  plaintiff  into  custody 
he,  the  defendant,  was  exercbing  a  legal  power,"  seems  to 
me  immaterial.  It  is  clear  upon  the  true  construction  of 
the  exception  that  all  that  the  defendant's  counsel  wished 
the  learned  Judge  to  leave  to  the  jury  was,  whether  the 
defendant  honestly  believed  that  the  plaintiff  had  wrongfully 
taken  the  florin.  He  did  not  wish  the  Judge  to  leave  to  the 
juryHhe  question  whether  the  defendant  believed  that  the 
plaintiff  had  been  found  committing  the  felony.  Leaving 
to  the  jury  the  question  whether  the  defendant  believed 
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that  be  was  ezerciring  a  legal  power,  would  have  been  an        18(>3. 

inaofficient  direction  without  telling  the  jury  what  would 

be  such  a  legal  power.     It  is  clear  to  my  mind  from  the  «• 

defendant's  evidence  in  answer  that  he  was  acting  on  mere 

suspicion. 

Blackbusn,  J.J  KeatinGi  J.J  and  Mellor,  J.j  concurred. 

Judgment  aflBrmed. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer,) 


Anne  Dumebgue  v.  Rumset  and  another.  2^.7. 


was 


X  HIS  was  an  appeal  against  the  decision  of  the  Court  of  ^  tenant 
Exchequer  in  making  absolute  a  rule  to  enter  the  verdict  ¥^^^  P^JJ[^ 
for  the  defendants,  pursuant  to  leave  reserved  at  the  trial  premises, 

^  which  he  was 

of  an  interpleader  issue.  ^  fit  ^v  fo' 

,  musical  per- 

The  case  stated  on  appeal  (so  far  as  material)  was  as  formances 
follows. — By  agreement  made  the  28th  Novemberj  ]861j  contained  in  a 

draft  lease, 
which  pro- 
vided that  he  should  at  all  times  during  the  term  keep  snfflcient  and  suitable  fixtures  and 
moveable  furniture  and  effects  on  the  premises  for  that  purpose,  and  that  none  of  such  move- 
able ftarniture  and  effects  should  be  removed  therefrom,  except  for  the  purpose  of  repair  or 
of  being  replaced  bj  others ;  and  also  that  in  case  Uie  term  should  be  determined  by  effluxion 
of  time,  but  in  no  other,  it  should  be  lawful  for  the  lessee,  within  twenty-one  days  after 
the  expiration  of  the  term,  but  not  during  any  other  period,  to  remove  such  fixtures,  if  any, 
as  be  miffht  have  affixed  to  the  premises,  unless  the  landlord  should  elect  to  purchase  the 
same.    U  was  also  provided  that  if  the  lessee  became  bankrupt  or  insolvent,  or  if  any  distress 
or  writ  of  extent  or  execution  should  be  lawfully  levied  or  executed  by  seizure  on  the  said 
pemises,  it  should  be  lawful  for  the  lessor  to  re-enter  and  repossess  the  premises  as  in  his 
former  estate  and  to  seize  and  retain  for  his  own  use  all  fixtures  whatsoever,  tenant's  or  trade 
fixtures.    The  lessee  annexed  to  the  premises  certain  fixtures  suitable  for  the  purpose  afore- 
said, and  which  a  jury  found  were  tenant's  fixtures.    These  fixtures  were  seized  by  a  sheriff 
under  a  writ  of  fl.  fa.  issued  upon  a  judgment  recovered  by  a  creditor  against  the  lessee. 
Thereupon  the  lessor  claimed  the  fixtures. — SUd,  in  the  Exchequer  Chamber  (reversbg  the 
judgment  of  the  Court  of  Exchequer),  that  by  the  terms  of  the  agreement  the  lessee  had 
renounced  the  ordinary  right  of  a  tenant  to  disannex  tenant's  fixtures  during  the  term,  and 
consequently  the  sheriff  had  no  power  to  take  them  in  execution. 
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between  the  plaintiff,  Anne  Dumergue  (therein  called  the 
lessor),  of  the  one  part,  and  William  Flint  (therein  called 
the  lessee),  of  the  other  part,  it  was  agreed,  amongst  other 
things,  as  follows : — 

1.  The  lessor  should  immediately  give  to  the  lessee  pos- 
session of  St.  Martin's  Hall,  Long  Acre,  in  the  county  of 
Middlesex,  with  the  appurtenances,  except  the  cellars  ex- 
pressed to  be  excepted  and  reserved  in  and  .by  the  draft 
intended  lease  set  forth  in  the  second  schedule  thereto. 

2.  The  lessee  should  immediately  commence  and  dili- 
gently and  continuously  prosecute  the  execution  in  and  about 
sudi  premises  of  the  works  mentioned  in  the  first  schedule 
thereto,  and  such  other  works  as  should  be  requisite  to  fit 
the  premises  as  a  place  for  public  musical  performances,  and 
other  public  purposes  for  which  the  same  might  be  used, 
according  to  the  said  draft  intended  lease,  and  provide  the 
same  with  suitable  seats  and  other  moveable  efiects,  before 
the  1st  March,  1862,  and  lay  out  in  and  about  such  works 
and  effects  at  least  the  sum  of  1 000/.  by  that  day.  And  it  was 
further  agreed  that  such  time  should  be  deemed  the  essence  of 
that  contract,  and  that  if  the  stipulation  in  that  behalf  should 
not  be  complied  with  the  lessor  might,  immediately  or  at 
any  time  after  the  breach  thereof,  re-enter  and  take  posses- 
sion of  and  retain  for  her  own  use  the  said  premises  and 
all  fixtures  which  the  lessee  should  have  placed  in  and 
about  the  same. 

4.  The  lessor,  on  full  compliance  by  the  lessee  with 
clauses,  &c.,  should  execute  on  the  request. of  the  lessee, 
and  the  lessee,  his  executors,  &c.,  should  at  any  time,  at 
the  lessor's  request,  accept  and  execute  a  counterpart  of  a 
lease  of  the  said  premises  in  the  form  set  forth  in  the  said 
second  schedule. 

5.  Xn  the  meantime,  and  until  the  execution  of  such 
lease,  the  lessee  should  observe,  perform,  and  be  bound  by 
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all  the  coYenants  and  provisioDs  to  be  therein  contained  as       1863. 

fully  as  if  the  same  were  executed.  J!!^^^    ' 

The  first  schedule  contained  a  specification  of  the  works  »• 

KUMBST. 

and  fittings,  which  included  the  laying  all  necessary  gas, 
piping,  fitting  up,  and  fixing  chandeliers,  sun-Jights,  star- 
lights, pendants,  &&,  for  lighting  the  stage. 

The  second  schedule  (so  far  as  material)  was  as  follows  :— 
This  indenture  made  the  day  of  1860,  be- 

tween Anne  Dumeiigue,  of,  &c.,  of  the  one  part,  and  Wil- 
liam Flint  of,  &c.,  of  the  other  part :  Witnesseth  that  in 
consideration  of  the  rent,  covenants,  &c.,  hereinafter 
reserved  and  contained  on  the  part  and  behalf  of  the  said 

W.  Flint  to  be  paid,  observed,  &c.,  the  said  Anne  Dumer- 

*  

gue  doth  hereby  demise  and  lease  unto  .the  said  W.  Hint, 

his  executors,  &c.,  (inter  alia),  all  that  building  and  premises 
known  as  St  Martin's  Hall,  and  whereof  part  is  constructed 
as  a  Hall  and  otherwise  for  use  for  musical  entertainments 
and  purposes  connected  therewith,  and  the  remainder, 
being  the  rooms  over  the  entrance  from  Long  Acre,  is  con- 
structed for  use  as  a  private  residence :  habendum  firom  the 
19th  December,  1861,  for  the  term  of  ten  years  thence 
next  ensuing ;  paying  for  the  first  year  of  the  said  term  the 
rent  of  1466/.  13«.  4d.,  and  for  the  subsequent  years,  except 
the  last,  the  rent  of  1100/.,  and  for  the  last  year  the 
rent  of  733/.  6«.  8d. — After  covenants  by  W.  Flint  to 
pay  the  rents  and  taxes,  there  were  covenants  by  him  as 
follows : — 

And  also  shall  and  will  at  the  expiration  or  other  sooner 
determination  of  the  said  term,  surrender  and  deliver  up  to 
the  said  Anne  Dumeigue,  her  executors,  &&,  all  the  doors, 
locks,  keys,  bolts,  bars,  fastenings,  hinges,  glass  and  glazed 
windows,  sashes,  marble  and  other  hearths,  slabs,  wainscots, 
partitions,  cisterns,  closets,  shelves,  leaden  pipes,  tubes, 
gutters  of  lead,  and  other  things  which  now  are  and  which 
from  time  to  time  during  the  said  term  shall  be  fixed  or 
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1863.        Dumergue,  her  executors,  &c.,  at  anj  time  before  the  expi- 
ration of  two  years  from  the  19th  December,  186 1»   and 
after  six  calender  months  previous  notice  of  her  or  their 
intention  so  to  do  shall  have  been  given  to  the  said  W.  Flint, 
his  executors,  &c.^  or  left  upon  the  demised  premises,  and 
if  the  said  W.  Flint  shall  not  previously  to  the  expiration  of 
such  six  calendar  months  notice  have  elected  and  agreed 
in  writing  to  purchase  the  said  premises,  to  re-enter  into 
the  said  demised  premises,  or  any  part  thereof  in  the  name 
of  the  whole,  and  to  determine  the  said  term  hereby  granted; 
and  in  that  event  shall  take  and  retain  for  her  and  their 
own  absolute  property  all  the  tenant's  fixtures  and  moveable 
fittings  and  eflfects  in,  about,  or  belonging  to  the  said  Hall 
or  any  of  the  public  portion  of  the  demised  premises,  inclu- 
sive of  gas  chandeliers,  gas  pipes,  and  all  other  gas  fittings, 
and  she  or  they  the  said  Anne  Dumergue,  her  executors, 
&c.,  shall  pay  for  such  tenant's  fixtures  and  moveable  fittings 
and  things  so  taken  and  retained  such  sum  not  exceeding 
150021  as  shall  be  the  fair  value  thereof. 

Before  the  making  of  the  said  agreement  there  were  upon 
the  premises  certain  goods  and  chattels  and  certain  fixtures 
and  things,  and  the  said  W.  Flint,  after  the  making  of  the 
said  agreement  and  in  pursuance  thereof^  brought  in  and 
upon  the  said  demised  premises  other  goods  and  chattels, 
and  affixed  therein  certain  other  fixtures  and  things. 

On  the  5  th  February,  1862,  the  sherifi"  of  Middlesex 
entered  upon  the  premises  and  seized  in  execution  the 
whole  of  the  goods,  chattels,  fixtures,  and  thhigs  so  brought 
and  then  being  in  and  opon  and  affixed  to  the  premises, 
under  a  writ  of  fieri  facials,  tested  on  the  said  5th  February, 
1862,  issued  upon  a  judgment  for  29387.  recovered  by  the 
defendants  against  the  said  W.  Flint. 

On  the  14th  of  February,  and  before  any  sale,  the  plain- 
tiff served  the  sheriflf  with  a  notice  that  she  claimed  all  the 
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fixtures  whatsoever  and  all  gas  chandeliers  and  other  fittings,        1863. 
and  that  all  the  seats  in  and  upon  the  said  premises  were 
her  property. 

Thereupon  the  sheriflF  took  out  the  usual  interpleader 
summons^  upon  which  a  Judge  ordered  an  issue  to  be  tried 
in  which  the  question  was  whether  all  the  fixtures  whatso- 
ever, and  all  gas  chandeliers  and  other  gas  fittings,  and  all 
the  seats  in  and  upon  the  premises,  as  particularized  in  the 
claim  of  the  said  Anne  Dumergue  made  and  served  on  the 
sherifi^  of  Middlesex,  on  the  14th  February,  1862,  were  at 
the  time  of  the  said  seizure  the  property  of  the  claim&nt, 
Anne  Dumeigue,  as  against  the  defendants,  the  execution 
creditors. 

The  issue  was  tried  on  the  30th  April,  1862,  before 
C/iannell,  B.,  when  an  inventory  of  the  articles  seized  was 
put  in  evidence,  and  the  jury  found  that  all  the  articles  in 
the  said  inventory  were  tenant's  fixtures,  that  such  as  were 
fixed  to  the  premises  were  articles  that  could  easily  be 
detached  firom  the  premises,  and  that  any  injury  in  detaching 
them  could  be.  repaired  easily  and  at  a  slight  expence,  and 
that  they  were  brought  in  or  put  up  for  the  purpose  of  the 
business  to  which  the  place  was  to  be  applied. 

Upon  thb  finding  a  verdict  was  by  consent  entered  for 
the  plaintiff^,  leave  being  reserved  for  the  defendants  to 
move  to  enter  the  verdict  for  them. 

A  rule  nisi  was  accordingly  granted,  upon  the  ground 
that  upon  the  facts  admitted  and  proved  there  was  no  sufficient 
evidence  to  support  the  plaintifi^s  claim  to  the  property  in 
question  against  the  defendants,  and  that,  upon  these  facts 
and  the  finding  of  the  jury,  it  appeared  that,  the  goods  in 
question  were  the  property  of  the  defendants  as  against  the 
plaintifl;     This  rule  was  made  absolute. 

The  question  for  the  opinion  of  the  Court  is,  whether  or 
not  the  Court  below  were  right  in  making  the  above  rule 
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1868.        abeoliite.    If  the  Court  shall  be  of  opinion  in  the  negative, 

K^^r^^      jjj^  verdict  for  the  claimant,  Anne  Dumergue,  is  to  stand. 

V.  If  the  Court  shall  be  of  opinion  in  the  affirmative,   the 

verdict  for  the  claimant  is  to  be  set  aside  and  a  verdict 

entered  for  the  defendants. 


Raymond  argued  for  the  claimant  (a). — The  question 
turns  upon   the  construction  of  the  agreement,  and  its 
effect  upon  the  rights  of  the  lessee.     The  jury  have  found 
that  the  fixtures  were  tenant's  fixtures,  and  that  thej  were 
brought  on  the  premises  for  the  purpose  of  the  business  to 
which  the  place  was  to  be  applied.  The  original  rule  of  law  was 
that  everything  fixed  to  the  freehold  became  part  of  it 
Quicquid  plantatur  solo  solo  cedit.     Upon  that  rule  was 
engrafted  this  qualification,  that  a   tenant  is  entitled  to 
remove  such  articles  as  come  within  the  definition  of  tenant's 
fixtures.    It  is  also  clear  that  a  judgment  creditor  may  take 
in  execution  tenant's  fixtures;  but  the  right  of  the  creditor 
can   be  no  greater  than  that  of  the  tenant.    This  case 
differs  from    the  ordinary  case  of  landlord  and  tenant, 
because  there  it  is  optional  with  the  tenant  whether  he  will 
annex  any  article  to  the  freehold.     Here  the  object  was  to 
fit  up  the  demised  premises  as  a  place  for  musical  entertain- 
ments,  and  therefore  part  of  the  consideration  for  the  agree- 
ment was  the  undertaking  by  the  tenant  to  provide  fixtures 
and  moveable  furniture  and  effects  suitable  for  that  purpose. 
By  the  terms  of  the  agreement  the  tenant  has  no  absolute 
right  to  remove  the  fixtures,  but  only  a  contingent  right,  in 
the  event  of  the  term  being  determined  by  effluxion  of  time, 
to  remove  them  within  twenty-one  days  unless  the  landlord 
shall  elect  to  purchase  them.     [Blachbumt  J. — ^Is  there  any 
case  which  has  determined  that  a  landlord  who  has  re-entered 

(a)  Before  WiUiami,  J.,  WUUs,  J.,  ByleSy  J^  Blackbum,  J.,  X«rf- 
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upon  a  forfeiture  is  entitled  to  the  growing  crops?]    In        1863. 
Dam  V.  Eyton  (a)  a  lease  was  granted  on  condition  that  if    T^'"^''"^ 
the  lessee  should  incur  any  debts  upon  which  judgment  «• 

should  be  signed  and  execution  issue  against  him,  the 
lessor  might  re-enter  as  of  his  former  estate;  and  the  lessoo 
having  re-entered  after  judgment  and  execution,  it  was 
held  that  he  was  entitled  to  the  emblements.  The  seizure 
by  the  sheriff  put  an  end  to  the  term ;  and  the  intention 
apparent  on  the  face  of  the  agreement  was,  that  if  the  term 
should  be  determined  by  forfeiture  the  lessee  should  not 
remove  the  fixtures  or  effects,  but  they  should  belong  to  the 
lessor:  Rex  v.  Tapping  (6).  [^Blackbum^  J.  The  seizure 
by  the  sheriff  is  not  enough,  there  must  be  an  election  on 
the  part  of  the  lessor  to  take  them.]  There  is  a  covenant 
by  the  lessee  to  deliver  up,  at  the  expiration  or  other 
''sooner"  determination  of  the  term,  certain  fixtures  enume- 
rated and  other  things  which  now  are,  and  which  from  time 
to  time  during  the  said  term  shall  be  fixed  or  fastened  within 
or  about  the  said  building  or  premises.  The  tenant  having 
no  right  to  remove  the  fixtures  or  moveable  articles,  they 
cannot  be  taken  in  execution  by  the  sheriff;  MinshaU  v. 
Lloyd  (c). 

TF.  6r.  Harrison,  for  the  execution  creditors. — The  lessor 
never  had  any  property  in  the  moveable  furniture  and  effects. 
The  provision,  that  moveable  furniture  and  efiects  of  the 
value  of  6007.  should  remain  on  the  premises,  was  merely 
for  security  in  case  of  distress.  [  Williams,  J.  There  is  no 
doubt  about  the  moveables.]  Then  with  respect  to  the 
fixtures,  the  jury  have  found  that  they  were  tenant's  fixtures, 
and  that  such  as  were  affixed  to  the  premises  could  be  easily 
detached.    They  are  therefore  in  the  same  position  as  the 

(a)  7  Bing.  154.  (h)  M^Cl.  &  Y.  544. 

(c)  2  M.  &  W.  450. 


786  EXCHEQUER  REPORTS. 

1868.        moveable  furniture.     There  are  certain   articles,  such  as 
J**"""^^      gas  chandeliers,  which,  though  not  strictly  tenant's  fixtures, 
V  would  be  distrainable  for  rent,  and  consequently  might  be 

taken  in  execution.     In  Amos  an  Fixtures,  chap.  1 1,  sect.  1 1, 
p.  321,  it  is  said: — <<It  seems  to  have  been  formerly  con- 
sidered that  things  annexed  to  the  freehold  were  not  liable 
to  be  taken  in  execution,  like  the  moveable  goods  and 
chattels  of  a  debtor.     But  this  rule  of  law  has  given  way  to 
a  more  liberal  construction  in  favour  of  creditors  in  modem 
times;  and  for  their  henefitf  Jlxtures  are  now  considered  to 
be  so  far  in  the  nature  of  personal  chattels,  that  in  certain 
cases  they  may  be  seized  and  removed  under  a  writ  of 
fieri  facias  or  other  similar  process/'     [Byles^  J. — That  has 
reference   to  cases  where  fixtures  are  removable  by  the 
tenant;  here  they  are  not.]     Things  aflSxed  to  the  freehold 
but  capable  of  being  detached  without  injury  to  the  premises 
are   mere  chattels:  Davis  v.  Jones  (a).     The  stipulation 
that  the  lessor  shall  be  at  liberty  to  purchase  the  fixtures  at 
the  end  of  the   term,  shews  that  the  property  in  them 
remains  in  the  lessee.    The  articles  not  in  existence  at  the 
time  of  the  agreement  would  not  pass  to  the  lessor  under 
it,  unless  the  lessee  did  some  act  with  that  view  after  he 
acquired  theqa  :  Lunn  v.   Thornton  (6).     [Byles,  J. — The 
lessee  has  merely  a  right  to  remove  the  fixtures  at  the  end 
of  the  term,  unless  the  lessor  elects  to  purchase  them.]   The 
agreement  does  not  transfer  the  property  in  the  fixtures  to 
the  lessor.     In  the  case  of  forfeiture  the  lessor  is  to  be  at 
liberty  to  seize  and  retain  the  fixtures,  but  that  is  subject 
to  the  equities  which    have    attached  in  the  meantime. 
Up  to  the  time  of  forfeiture  the  lessor  had  no  property  in 
the  fixtures,  and  there  was  no  forfeiture  until  the  sheriff 
seized  them.     [fFiIleSg  J. — Suppose  the  lessee  had  become 
bankrupt,  could  his  assignees  have  removed  the  fixtures?] 
id)  2  B.  &  Aid.  165.  (b)  I  C.  B.  379. 
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They  might.     If  the  lessee  had  removed  them  during  the        1868. 
term,  he  would  have  had  a  good  title  to  them,  though  the      ^^""^"^^ 
lessor  might  have  treated  that  as  a  forfeiture.    Even  assum-      ^  r 
ing  that  the  lessee  has  precluded  himself  from  removing 
the  fixtures  during  the  term,  as  they  are  mere  chattels  they 
may  be  taken  in  ezecutioiu     The  execution  creditor  does 
not  claim  under  the  lessee,  but  adversely  to  him. 

Williams,  J. — We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  must  be  reversed,  and  that  the 
Terdict  entered  for  the  claimant  at  the  trial  must  stand. 

The  question  turns  entirely  upon  whether  Flint,  the 
tenant,  had  a  right  to  remove  the  fixtures  in  question* 
There  has  been  some  controversy,  in  the  course  of  the 
argument,  as  to  the  effect  of  the  finding  of  the  jury.  We 
think  it  amounts  to  this,  that  the  goods  which  were  the 
subject  of  the  issue,  although  annexed  to  the  freehold,  were 
tenant*8  fixtures,  not  landlord's  fixtures.  Then  the  simple 
question  is,  whether  the  tenant  had  a  right  to  disannex 
them  firom  the  freehold.  If  the  tenant  had  no  right  to 
disannex  them,  the  sheriff  had  no  right  to  take  them  in 
execution  under  the  writ.  No  doubt,  a  tenant  may,  before 
the  expiration  of  his  term,  remove  what  are  called  "  ten- 
ant's fixtures.**  Then,  had  the  tenant  in  this  case  the  ordi« 
nary  right  to  disannex  these  fixtures  from  the  freehold 
during  the  pendency  of  his  term,  or  had  he  by  the  special 
terms  of  the  agreement  debarred  himself  firom  that  right  t 

Now,  by  a  clause  in  the  lease,  the  tenant  undertakes 
that  he  will,  at  the  expiration  or  sooner  determination  of  the 
term,  surrender  and  deliver  up  to  the  lessor  certain  things 
enumerated,  **  and  other  things  which  now  are,  and  which 
from  time  to  time  during  the  said  term  shall  be  fixed  or 
fastened  within  or  about  the  said  buildings  and  premises 

vol..  II.  — H.  &  c.  F  F  r 
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hereby  demised,  or  any  part  thereof.**    The  Court  is  not 
-^"^^^^      disposed  to  accede  to  the  ai^ument  for  the  claimant  so  far 
9.  as  it  is  founded  upon  that  clause  in  the  agreement.     We 

thinki  according  to  the  case  of  Elliott  v.  Bishop  (a),  that 
it  is  a  landlord's  clause,  to  secure  the  giving  up  those 
fixtures  which  are  ordinarily  called  ^Mandlord's  fixtures.'' 
As  to  that  clause^  we  give  no  opinion  further  than  saying 
that  we  do  not  rely  upon  it  as  the  foundation  of  our  judg- 
ment.    Then  comes  a  clause  that  Flinti  the  tenant,  will  at 
all  times  during  the  said  term  keep  sufficient  and  suitable 
fixtures  and  effects  in  and  upon  the  public  part  of  the  said 
premises,  for  the  use  thereof  for  musical  entertainmentsii 
and  which  moveable  furniture  and  effects  shall  always  be 
of  the  value  of  500/.  at  the  least,  and  that  none  of  such 
moveable  furniture  and  effects  shall  be  removed  therefirom 
save  for  the  purpose  of  being  repaired,  or  of  being  im« 
mediately  replaced  by  others  of  equal  or  greater  value.** 
With  respect  to  that  clause,    the   Court  does    not  feel 
that  it  forwards  the  case  of  the  claimant.     It  amounts 
to  an  agreement  on  the  part  of  the  tenant  that  he  will 
not  remove  the  fixtures;    but  not  to  a  renunciation  of 
his  right  to  do  so.     The  latter  part  of  the  clause  treats 
the  fixtures  as  '*  moveable  furniture,"  and  if  that  stood 
alone,  it  would  inevitably  lead  to  the  conclusion  that  the 
matter  rested  in  agreement  only,  because  if  ^he  tenant  had 
no  right  to  remove  the  moveable  furniture  it  could  not  be 

taken  in  execution;  and  it  is  clear  that  moveables  may  be 

•  •  • 

taken  in  execution.  The  former  part  of  the  clause  also 
shews  that  it  is  a  mere  agreement  in  order  to  keep  up  the 
place  as  a  music  hall. 

Then  comes  a  clause  which  provides  **  that  in  case  the 
said  term  shall  be  determined  by  effluxion  of.time^  and 

(a)  11  Exch.113. 
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shall  not  be  sooner  determined  under  either  of  the  pro- 
visoes for  re-entry  hereinafter  contained  or  otherwise,  but     _ 
in  no  other  case,  it  shall  be  lawful  for  Flint,  his  executors,  «• 

BUMSKT. 

&c.,  within  twenty*one  days  next  after  the  expiration  of 
the  said  term,  but  not  during  any  other  period,  to  remove 
such   fixtures,  if  any  (other  than  gas  piping,  which  it  is 
agreed  as  aforesaid  shall  in  that  event  be  left  on  the  pre- 
mises), as  he  or  they  may  have  attached  to,  or  placed  on  the 
said  premises,  and  as  maybe  lawfully  removed,"  &c.     If 
the  words  '*  during  any  other  period**  be  construed  to  mean 
"  during  any  other  time  before  or  after  the  expiration  of  the 
lease,**  that  would  shew  the  intention  of  the  parties  that  the 
tenant  should  have  no  right  to  remove  the  fixtures  except 
upon  the  contingency  of  the  term  expiring  by  effluxion  of 
time.     But  the  expression  of  intention  does  not  stop  there, 
it  is  also  to  be  found  in  that  part  of  the  agreement  which 
provides  for  a  forfeiture  of  the  lease  in  the  event  of  the 
tenant  becoming  bankrupt  or  insolvent,  or  execution  being 
levied  on  his  goods.     The  agreement  provides  that  if  any 
such  event  shall  happen,  the  landlord  shall  have  power 
to  re-enter,  and  seize  and  retain,  not  only  fixtures  purport- 
ing to  be  tenant*s  fixtures,  *'but  all  fixtures  whatsoever, 
whether  tenant's  or  trade  fixtures,  or  otherwise."     That 
power  is  almost  conclusive  to  shew  the  intention  of  the 
parties,  that  these  fixtures  should  not  be  taken  in  execution, 
because  the  power  to  re-enter  and  seize  the  tenant's  fixtures, 
in  the  event  of  his  bankruptcy,  is  inconsistent  with  the 
right  of  the  assignees,  who,  but  for  that  special  provision, 
would  clearly  have  been  entitled  to  disannex  them.     If  the 
tenant  had  a  right  to  remove  the  fixtures  an  execution 
against  him  would  enable  the  sheriff  to  seize  them,  and 
prevent*  the  landlord  from  exercising  his  power.      The 
effect  of  that  provision  is  a  renunciation  by  the  tenant 
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1868.        of  the  ordinary  right  to  remove  tenant's  fixtures  during 

Bu^flST  ^^  ^^  contended  on  the  part  of  the  execution  creditor, 

that  there  is  nothing  to  indicate  an  intention  that  the 
property  should  vest  in  the  landlord  except  apon  the 
occurrence  of  the  events  specified.  But  that  ailment  is 
founded  upon  a  mistaken  notion  of  the  nature  of  fixtures. 
Notwithstanding  the  right  of  a  sheriflF  to  seize  fixtures, 
until  they  are  severed  fit>m  the  freehold  they  are  parcel 
of  it,  and  the  lessee  could  not  maintain  trover  for  them : 
Mackintosh  v.  Trotter  (a).  This  construction  of  the  clause 
is  not  inconsistent  with  the  provision  as  to  the  tenant's 
right  to  remove  the  fixtures  after  the  expiration  of  the 
term ;  it  is  merely  a  stipulation  that  during  the  continuance 
of  the  lease,  the  tenant  shall  not  have  the  ordinary  tenant 
right  to  remove  fixtures* 

Another  argument  was  pressed  upon  the  Court,  that  this 
was  an  agreement  to  annex  fixtures  to  the  freehold,  and 
that  no  property  passed  in  articles  afterwards  acquired. 
But  the  real  question  is,  what  are  the  terms  upon  which  the 
tenant  was  to  hold  ?  If  it  appears  that  he  was  to  hold 
under  the  ordinary  right  to  remove  tenant's  fixtures  during 
the  continuance  of  the  term,  the  sherifi^ might  seize  them ;  but 
if  the  intention  was  (as  appears  to  us)  that  the  tenant 
should  renounce  that  right,  then  the  sheriff  had  no  power 
to  take  the  fixtures  in  execution* 

The  other  Judges  concurred. 

Judgment  reversed. 

(a)  3  M.  &  W.  1S4. 
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MEMORANDA.  1868. 

In  this  Vacation  (10th  December)  the  Honorable  Mr.      ^^'  ^^' 
Justice  Wighiman^  one  of  the  Judges  of   the  Court  of 
Queen's  Bench,  died,  at  York,  during  the  Winter  Assise. 

He  was  succeeded  by  William  Shee,  one  of  her  Majesty's 
Serjeants-at-law,  who  afterwards  received  the  honour  of 
Knighthood. 
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The  Attobnet  General  v.  T|ie  Lancashire  Asm 
Yorkshire  Railway  Gompant. 

A  railway  tjY  order  of  a  Judire  the  following  case  was  stated  for  the 

Company  la  ^    ^  ^  ° 

not  liable  to      opiDion  of  ihis  Court : — 

be  assessed 

under  Sche-  *'  1.  The  defendants  are  a  railway  Company  incorporated 

the  Income  by  act  of  parliament,  and  are  subject  to  the  provisions  of 

in  respect  of  ^be  Railways  Clauses  Act,  1845  (8th  and  9tb  Vict.  cap.  20), 

TOrtera^d  *"^  ^^^  Other  public  general  Acts  relating  to  railway  Cora- 

h  th*"'  panics.     In  the  course  and  for  the  purposes  of  their  business 

employed  by  as  a  railway  Company  the  defendants  employ  many  officers, 

them  at  annual  ^  sr      ^  r    ¥  ^ 

salaries  or  at     clerks,  and  servants.     Of  these  some  are  engaged  at  fixed 

weekly  wages 

amounting  to     annual  salaries,  payable  in  some  instances  by  quarterly  and 

100/  a  vear  * 

but  such     '  in  Other  instances  by  monthly  payments,  and  the  engage* 

awcssable"  mcnt  is  determinable  by  either  party  giving  to  the  other  in 

dul^^pf ^'  some  instances  a  year's  notice,  in  other  instances  a  half 

®^^^^®p)  year's  notice,  in  other  instances  a  quarter's  notice;  failing 

to  offices  or  guch  notice  the  engagement  would  continue,  and  would 

employments  . 

imder  corpora-  not  require  to  be  renewed  by  either  party  in  order  to  pre- 

tions  which 

aie  of  a  public  vent  its  coming  to  an  end ;  but  by  far  the  larger  number  of 
the  said  Company's  officers,  clerks  and  servants,  such  as 
engine  drivers,  porters  and  labourers,  are  engaged  at  fixed 
weekly  wages  payable  at  the  end  of  each  week,  and  this 
class  of  servants  have  deductions  made  from  their  wages  in 
the  event  of  absence  from  sickness  or  any  other  cause.  In 
those  eases  the  engagement  is  determinable  by  either  party 
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giving  to  the  other  in  some  instances  a  month's  notice,  and 
in  others  a  week's  notice ;  and  oflSc^rs,  clerks,  and  servants 
of  this  latter  class  are  constantly  being  changed  by  notice 
on  one  side  or  the  other,  although  failing  such  notice  the 
engagement  would  continue,  and  would  not  require  to  be 
renewed  by  either  party  in  order  to  prevent  its  coming  to 
an  end. 

**2.  The  defendants  and  their  officers  were  duly  called 
upon  in  the  usual  way  to  deliver  a  list,  declaration,  or 
statement  in  writing,  in  order  that  the  Commissioners  for 
special  purposes  under  the  Income  Tax  Acts  might  assess 
the  duties  for  the  year  commencing  on  the  6th  of  April, 
1860,  in  respect  of  all  offices  and  employments  of  profit 
held  in  or  under  the  defendants'  Company,  as  duties  pay- 
able under  Schedule  (E.),  according  to  the  provisions  of  the 
23rd  Vict.  cap.  14,  and  the  other  Acts  therewith  incorpo- 
rated ;  and  the  defendants  and  their  oflScers  were  furnished 
with  the  proper  forms  for  that  purpose,  and  were  at  the  same 
time  informed,  by  the  direction  of  the  Commissioners  of 
Inland  Revenue,  that  the  said  list,  declaration,  or  statement 
ought,  in  the  opinion  of  the  Commissioners  of  Inland  Re- 
venue, to  comprehend  all  the  officers,  clerks,  and  servants  so 
in  the  employment  of  the  defendants,  during  the  year  com- 
mencing on  the  6th  day  of  April,  1860,  whose  salaries  or 
vrages  amounted  to  the  sum  of  1007.  per  annum  or  upwards. 

**  3.  The  defendants,  however,  although  wilRng  to  comply 
with  this  requisition  as  regards  such  of  their  oflScers,  clerks, 
and  servants  as  are  engaged  at  annual  salaries,  have  refused 
to  comply  with  it  in  respect  to  those  engaged  at  weekly 
wages* 

**  4.  A  similar  requisition  was  made  in  respect  of  the  suc- 
ceeding year  commencing  on  the  6th  day  of  April,  1861, 
and  a  similar  answer  to  it  was  made  by  the  defendants. 

**  5.  The  question  for  the  Court  is: — 
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**  Whether  the  defendanto  are  liable  to  be  assesied  ander 

Schedule  E.  in  respeot  of  their  oflScers.  clerks,  or  servants 
Attorrbt  *^  ,  -- 

Obxebal  who  are  so  engaged  as  aforesaid  at  weekly  wages  as  well  as 
Larcasbibi   in  respect  of  those  engaged  at  annual  salaries? 

<<  If  the  Court  should  be  of  opinion  that  the  defendants 
are  so  liable^  judgment  is  to  be  entered  for  the  Crown  for  a 
nominal  sum  of  one  shillings  with  costs,  the  defendants 
agreeing  in  that  case  to  make  the  required  returns  in  com- 
pliance with  the  judgment  of  the  Court,  and  to  pay  the 
duty  chargeable  thereupon. 

*<  If  the  Court  should  be  of  opinion  that  the  defendants 
are  not  so  liable,  judgment  is  to  be  entered  for  the  defend- 
ants for  their  costs." 


The  Attorney  General  (with  whom  was  The  Solicitor 
CeneraU  Locke  and  Beavan\  for  the  Crown  (a). — ^The  de- 
fendants are  liable  to  be  assessed  under  Schedule  (E.) 
There  b  no  ground  for  any  distinction  between  servants 
hired  by  the  year  or  at  weekly  wages.  By  the  23  Vict.  c.  14, 
3. 6  (&),  the  Commissioners  for  special  purposes  are  required 
to  assess  the  duties  payable  under  Schedule  (E.)  in  respect  of 
all  ''offices  and  employments  of  profit  held  under  any 
railway  Company,''  which  duties  are  to  be  paid  by  the  Com- 
pany and  deducted  out  of  the  emoluments  or  salary  of 


.  (a)  Jan.  80»  Before  PoUoek^ 
C.  B.,  MarHn^  B.,  Channell^  B., 
luid  Pigott,  B. 

(b)  Sect.  6. — Jn  like  manner  as 
aforeBaid  the  CommissionerB  for 
special  parposes  shall  assess  the 
duties  payable  under  Schedule 
(£.)  in  respept  of  all  offices  and 
employments  of  profit  held  in  or 
under  anj  railway  Company,  and 
shall  notify  to  the  secretary  or 
OlJier  officer  of  such  Company  the 


particulars  thereof,  and  the  said 
assessment  shall  be  deemed  to  be 
and  shall  be  an  assessment  upon 
the  Company,  and  paid,  collected, 
and  levied  accordingly;  and  it 
shall  be  lawful  for  the  Company 
or  such  secretary  or  other  officer 
to  deduct  and  retain  out  of  the 
fees,  emoluments,  or  salary  of 
each  such  officer  or  person  the 
duty  so  charged  in  respect  of 
profits  and  gains* 
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Bach  oflScer  or  person.    The  5  &  6  Vict.  c.  35, 8.  I  (a),  im- 
poses the  several  duties  mentioned  in  Schedules  (A.)  (B.)(C.) 


(a)  Sect.  1.— That  from  and 
afler  the  5th  day  of  April,  1842, 
there  shall  be  charged,  raised, 
levied,  collected,  and  paid,  unto 
and  for  the  use  of  her  Majestj, 
her  heirs  and  successors,  during 
the  term  hereinafter  limited,  the 
several  rates  and  duties  mentioned 
in  the  several  Schedules  contained 
in  this  Act,  and  marked  respec- 
tively (A.)t  (B.),  (C),  (D.)  and 
(E.) ;  (that  is  to  say,) 

SCBEDUXJB  (A.) 

For  all  lands,  tenements  and 
hereditaments,  or  heritages  in 
Great  Britain  there  shall  be 
charged  yearly,  in  respect  of  the 
property  thereof,  for  every  twenty 
shillings  of  the  annual  yalue 
thereof  the  sum  of  sevenpence : 

SCHBDULB  (B.) 

For  all  lands,  tenements  and 
hereditaments  in  England  there 
shall  be  charged  yearly,  in  respect 
of  the  occupation  thereof,  for 
every  twenty  shillings  of  the  an- 
nual value  thereof  the  sum  of 
threepence  halfpenny : 

For  all  lands,  tenements  and 
heritages  in  Scotland,  there  shall 
be  charged  yearly  in  respect  of 
the  occupation  thereof,  for  every 
twenty  shillings  of  the  annual 
▼alue  thereof  the  sum  of  twopence 
halfpenny : 

SCHBDULB  (C.) 

Upon  all  profits  arising  from 
annuities,  dividends  and  shares  of 
annuities,  payable  to  any  person, 
body  politic  or  corporate,  com- 
pany or  society,  whether  corpo- 
rate or  not  corporate,  out  of  any 
public  revenue,  there  shall  be 
charged  yearly  for  every  twenty 


shillings  of  the  annual  amount 
thereof  the  sum  of  sevenpence 
without  deduction : 

ScHBDULB  (D.) 

Upon  the  annual  profits  or  gains 
arising  or  accruing  to  any  person 
residing  in  Great  Britain  from 
any  kind  of  property  whatever, 
whether  situate  in  Great  Britain 
or  elsewhere,  there  shall  be 
charged  yearly  for  every  twenty 
shillings  of  the  amount  of  such 
profits  or  gains  the  sum  of  seven- 
pence;  and  upon  the  annual  prO' 
fits  or  gains  arising  or  accruing 
to  any  person  residing  in  Great 
Britain  from  any  profession,  trade, 
employment,  or  vocation,  whether 
the  same  shall  be  respectively 
carried  on  in  Great  Britain  or 
elsewhere,  there  shall  be  charged 
yearly  for  every  twenty  shillings 
of  the  amount  of  such  profits  or 
gains  the  sum  of  sevenpence : 

And  upon  the  annual  profits  or 
gains  arising  or  accruing  to  any 
person  whatever,  whether  a  sub- 
ject of  her  Majesty  or  not,  al- 
though not  resident  within  Great 
Britain,  from  any  property  what- 
ever in  Great  Britain,  or  any 
profession,  trade,  employment,  or 
vocation  exercised  within  Great 
Britain,  there  shall  be  charged 
yearly  for  every  twenty  shillings 
of  the  amount  of  such  profits  or 
gains  the  sum  of  sevenpence : 

SCHBSULB  (E.) 

Upon  eYerj  public  office  or 
employment  of  profit,  and  upon 
every  annuity,  pension,  or  stipend 
payable  by  her  Miyesty  or  out  of 
the  public  revenue  of  the  United 
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1864.  (D.)and  (E.).  Schedule  (D.)  (a)  consists  of  two  branches^  the 
^'"'*'"*^  second  of  which  is  material,  because  if  the  wages  in  question 
Gbmbbal  are  not  assessable  under  Schedule  (E.)  they  must  be  assefised 
liAKGABHiifii  nnder  Schedule  (D.)  By  the  second  branch  of  Schedule 
(D.)  (a)  the  duty  is  charged  upon  the  annual  profits  or 
gains  accruing  to  any  person  from  any  property  whatever  in 
Great  Britain,  or  any  profession,  trade,  employment,  or  voca- 
tion exercised  within  Great  Britain.  By  Schedule  (E.)  (a) 
the  duty  is  charged  upon  every  public  office  or  employment 
of  profit.  The  amount  of  duty  is  the  same  under  both 
Scheduks.  Reading  Schedules  (D.)  and  (E.)  without  the 
rules,  employment  under  a  railway  Company  would  not 
come  within  the  definition  of '*  public  employment.*'  But 
the  Act,  after  imposing  the  tax  in  that  form,  proceeds  to 
point  out  the  machinery  by  which  it  is  to  be  assessed  and 
collected.  The  sections  from  the  24th  to  the  33rd  shew 
that  the  legislature  thought  it  convenient  that  corporations 
and  public  bodies  should  collect  the  tax  from  persons  who 
derive  their  incomes  from  them,  whether  in  the  shape  of 
salaries,  fees^  wages,  or  by  any  other  mode  of  payment. 
By  section  50,  every  person  when  required  by  notice,  must 
deliver  to  the  assessor  a  list  of  persons  chiefly  employed  in 
his  service,  whether  resident  in  his  dwelling-house  or  not. 
By  section  100  (i)  the  duties  in  Schedule  (D.)  are  to  be 


Kingdom^  eicoept  amniitiet  beibre 
ebarged  to  the  duties  in  Schedule 
(C.)»for  every  twentj  shiUings  of 
the  annual  amount  thereof  res- 
pectively there  shall  bo  charged 
yearly  ^e  sum  of  sevenpenee. 

(a)  Ante,  p.  795. 

(b)  Sect.  100  enacts.— That  the 
duties  hereby  granted,  contained 
in  the  Schedule  marked  (D.),  shall 
be  assessed  and  charged  under  the 
following  rulesy  which  rules  shall 
be  deemed  and  construed  to  be  a 
part  of  this  Act^  and  to  refbr  to  the 


said  last-mentioned  duties,  as  if 
the  same  had  been  inserted  under 
a  special  enactment. 

SCRBDCLB  (D.) 

The  said  last-mentioned  duties 
shall  extend  to  every  description 
of  property  or  profits  which  shall 
not  be  contained  in  either  of  the 
said  Schedules  (A.),  (B.),  or  (C.)i 
and  to  eyery  description  of  em- 
ployment of  profit  not  contained 
in  Schedule  (£.),  and  not  specially 
exempted  from  the  said  respec- 
Hts  duties,  and  shall  be  charged 
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asseflB^d  .and  obaiged  under  certain  rules  which  shall  be 
deemed  part  of  the  Aot.  By  .section  188  (a),  the  provisions 
mnnualljonandpsidbyihepenonfl      theasme:  proTided  ilso,  tiiat  in 


bodies  politic  or  corporate,  frater- 
nities, fellowships,  companies,  or 
societies,  whether  corporate  or 
not  corporate,  receiTJng  or  enti- 
tled unto  the  same,  their  execu- 
tors, administrators,  successors, 
and  assigns  respectivelj. 

lilies  for  /ascertain^  the  said 
last-mentioned  ditties  in  the 
particuiar  cases  herein  men- 
tUmed, 

First  case.^Duties  to  be  chain- 
ed in  respect  of  an  j  trade,  manu- 
facture, adventure,  or  concern  in 
the  nature  of  trade,  not  contained 
in  an  J  other  schedule  of  this  Act 
Bui^s. 

First. — The  duty  to  be  charged 
in  respect  thereof  shall  be  com- 
puted on  a  sum  not  less  than  the 
full  amount  of  the  balance  of  the 
profits  or  gains  of  such  trade, 
manufacture,  adventure,  or  con- 
cern upon  a  fair  and  just  average 
of  three  jears,  ending  on  such  daj 
of  the  year  immediately  preced- 
ing the  year  of  assessment  on 
which  the  accounts  of  the  said 
trade,  manufacture,  adventure,  or 
concern  shall  have  been  usually 
made  up,  or  on  the  fifth  day  of 
April  preceding  the  year  of  assess- 
ment, and  shall  be  assessed,  charg- 
ed, and  paid  without  other  deduc- 
tion than  is  hereinafter  allowed : 
provided  always,  that  in  cases 
where  the  trade,  manufacture! 
adventure,  or  concern  shall  have 
been  set  up  and  commenced  with- 
in the  said  period  of  three  yean^ 
the  computation  shall  be  made  for 
one  year  on  the  average  of  the 
balance  of  the  profits  and  gains 
from  the  period  of  first  setting  up 


cases  where  the  trade,  manufac- 
ture, adventure,  or  concern  shall 
have  been  set  up  and  commenced 
within  the  year  of  assessment,  the 
computation  shall  be  made  accord- 
ing to  the  rule  in  the  sixth  case 
of  this  schedule. 

Second  case. — The  duty  to  be 
charged  in  rciapect  of  professions, 
employments,  or  vocations,  not 
contained  in  any  other  schedule 
of  this  Act 

RULVS. 

First. — ^The  said  duty  on  em- 
plojrmenta  shall  be  construed  to 
extend  to  every  employment  by 
retainer  in  any  character  what- 
ever, whether  such  retainer  shall 
be  annual,  or  for  a  longer  or 
shorter  period :  and  to  all  profits 
and  earnings  of  whatever  value, 
subject  only  to  such  exemptions 
as  are  hereinafter  granted : 

Second. — The  duty  to  becharg- 
ed  shall  be  computed  at  ^  sum 
not  less  than  the  full  amount  of 
the  balance  of  the  profits,  gains, 
and  emoluments  of  such  profes- 
sions, employments,  or  vocations 
(after  making  such  deductions, 
and  no  other,  as  by  this  Act  are 
allowed,)  within  the  preceding 
year,  ending  as  in  the  first  case, 
to  be  paid  on  the  actual  amount 
of  such  profits  or  gains  without 
any  deduction,  subject  to  the  like 
provisions  as  are  made  in  the  first 
case  in  respect  of  the  period  of 
average,  in  the  cases  of  setting  up 
and  commencing  such  profession, 
employment,  or  vocation  within 
the  period  herein  limited : 

(a)  Sect.  ISS.^-Andbe  it  enacted 
that  every  provision  in  this  Act 
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1864.       applied  to  any  particular  schedale  shall  be  applicable  to  anj 
*^*-v^-^      other  schedule,  if  not  repuenant  thereto.     By  the  rales  for 
Gemerai.     ascertaining  the  duties  in  the  first  case  (a)  mentioned  in 
JUhcashxri    Schedule  (D.)  duty  is  to  be  computed  on  the  full  amoant 
YoBKSBiRB    of  the  profits  and  gains  of  trade>  manufacture,  &c.,  upon 
an  average  of  three  years,  ending  on  the  day  of  the  year 
preceding  the  year  of  assessment.    The  '* second  case'* (a) 
mentioned  in  the  niles  relates  to  '*  the  duty  to  be  chaiged 
in  respect  of  professions,  employments,  or  vocations,  not 
contained  in  any  other  schedule  of  the  Act."    Therefore, 
that  would  include  the  salaries  in  question,  unless  they  are 
within  Schedule  (Eb)    By  the  first  rule  (a)  *'the  duty  on 
employment  is  to  extend  to  every  employment  by  retainer 
in  any  character  whatever,  whether  such  retainer  shall  be 
annual,  or  for  a  longer  or  shorter  period."    That  rule  is 
quite  as  applicable  under  Schedule  (E.)  as  under  Schedule 
(D.),  and  therefore  by  virtue  of  the  188th  section  (a)  must 
be  applied  to  Schedule  (E.),  so  that  employment  in  any 
capacity  whatever,  and  whether  annual  or  weekly,  is  within 
the  meaning  of  the  word  ** employment"  in  Schedule  (E.) 
By  the  second  rule  (a)   the  duty  is  to  be  computed  at 
not  less  than  the  full  amount  of  the  balance  of  the  profits 
within  the  preceding  year.     That  differs  from  the  first 
case  (a)  of  the  rules  of  Schedule  (D.)  in  this  respect,  that 
the  duty  upon  trade  profits  is  to  be  computed  upon  an 
average  of  three  years,  but  the  duty  upon  professions,  employ- 
ments, or  vocations,  is  to  be  computed  on  the  profits  of  the 
last  year  assessed.     There  was  also  this  slight  difierence  be- 
tween "employments"  under  Schedule (D.)  and  "employ- 

oontained,  and  applied    to    the  ascertaining,  and  levying  the  same, 

duties  in  any  particular  schedule,  be  applied  as  fully  and  effectually 

which  shall  also  be  applicable  to  as  if  the  application  thereof  had 

tlie  duties  in  any  other  schedule,  been  so  expressly  and  particularly 

and  not  repugnant  to  the  provi-  directed ;    anything  herein  con- 

sioBS  for  charging,  ascertaining,  tained  to  the  contrary  notwith- 

or  levying   the  duties  in    such  standing, 

other  schedule,  shall,  in  charging,  (a)  Ante^  p.  797. 
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menu"  under  Schedule  (£.),  that  under  the  former  the  duty 
was  charged  on  the  return  of  the  preceding  year,  whereas 
under  Schedule  (E.)  it  was  charged  on  the  return  of  the 
current  year.  So  long  as  the  legislature  dealt  to  that  extent 
in  the  same  way  with  "employments'*  within  either  schedule, 
there  was  no  inducement  for  anyone  to  make  a  distinction 
between  them.  But  a  subsequent  Act,  16  &  17  Vict  c.  34, 
B.  48  (a),  required  the  duty  under  Schedule  (D.)  in  respect  of 
professions,  employments,  or  vocations,  to  be  computed  upon 
a  three  years  average  of  the  profits  instead  of  the  amount 
of  profits  within  the  preceding  year.  By  the  ld3rd  section  of 
the  5  &  6  Vict  c.  35  (&),  if  any  person  charged  with  duty 
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(a)  Sect.  48.— -The  duty  to  be 
charged  under  Schedule  (D.)iQ 
respect  of  professions,  employ- 
ments, or  Tocations  not  contained 
in  an  J  other  schedule  of  this  Act 
shall  be  computed  on  a  sum  not 
less  than  the  full  amount  of  the 
balance  of  the  profits,  gains,  and 
emoluments  of  such  professions, 
employments,  or  TOcations  upon 
a  f$ir  and  just  average  of  three 
years,  instead  of  the  amount  of 
such  profits,  gains,  and  emolu- 
ments within  the  preceding  year, 
as  directed  by  the  rules  of  Sche- 
dule (D,)  in  the  said  Act  of  the 
fifth  and  sixth  years  of  her  Majes- 
ty, chapter  thirty-five,  but  subject 
in  all  other  respects  to  the  said 
last-mentioned  rules. 

(b)  Sect.  133.— And  be  it  en- 
acted, that  if  within  or  at  the  end 
of  the  year  current  at  the  time  of 
making  any  assessment  under  this 
Act,  or  at  the  end  of  any  year 
when  such  assessment  ought  to 
have  been  made,  any  person 
charged  to  the  duties  contained 
in  Schedule  (D.),  whether   he 


shall  have  computed  his  profits  or 
gains  arising  as  last  aforesaid  on 
the  amount  thereof  in  the  pre- 
ceding or  current  year,  or  on  an 
aTcrage  of  years,  shall  find,  and 
shall  proTe  to  the  satisfaction  of 
the  Commissioners  by  whom  the 
assessment  was  made,  that  his 
profits  and  guns  during  such 
year  for  which  the  computation 
was  made  fell  short  of  the  sum  so 
computed  in  respect  of  the  same 
source  of  profit  on  which  the 
computation  was  made,  it  shall  be 
lawful  for  the  said  Commissioners 
to  cause  the  assessment  made  for 
such  current  year  to  be  amended 
in  respect  of  such  source  of  profit^ 
as  the  case  shall  require,  and  in 
case  the  sum  assessed  shall  have 
been  paid,  to  certify  under  their 
hands  to  the  Commissioners  for 
special  purposes  at  the  head  office 
for  stamps  and  taxes  in  England 
the  amount  of  the  sum  overpaid 
upon  such  first  assessment,  and 
thereupon  the  said  last  mentioned 
Commissioners  shall  issue  an  order 
for  the  repayment  of  suoh  sum  as 
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under  Schedule  (D.)  shall^  at  the  end  of  the  current  year, 
find  his  profits  within  the  year  less  than  he  has  computed 
thero^  the  ConDmissioners  may  amend  the  assessment  and 
order  any  sum  overpaid  to  be  repaid.  The  134th  section  (a) 
contains  a  similar  provision  in  case  any  person  charged 
under  Schedule  (D.)  shall  cease  to  exercise  his  profession, 
or  carry  on  his  trade,  employment,  or  vocatfon,  or  shall  die, 
or  become  bai^krupt  or  insolvent  before  the  end  of  the  year 


shall  have  been  so  oyerpaid,  and 
such  order  dball  be  directed  to  tbe 
Receiver  General  of  stamps  and 
taxes,  or  to  an  officer  for  receipt 
or  collector  of  tbe  duties  granted 
bj  this  Act,  or  to  a  distributor  or 
sub-distributor  of  stam{)8,  and 
shall  authorize  and  require  the  ' 
repayment  of  the  said  sum  so 
overpaid  as  aforesaid,  in  like  ' 
manner  as  is  hereinbefore  pro- 
vided with  respect  to  the  allow- 
ances to  be  granted  under  No.  V. 
of  Schedule  (A.)  of  this  Act. 

(a)  Sect.  134. -And  be  it  en- 
acted. That  in  case  anj  person 
charged  to  the  said  duties  under  ' 
Schedule  (D.),  whether  the  com- 
putation theteon  shall  have  be^n 
made  on  the  profits  of  one  year  or 
on  an  average,  as  hereiri  allowed,' 
shall  cease  to  exercise  the  pro- 
fession, or  to  carry  on  the  trade, 
employment,  or  vocation,  in  re- 
spect whereof  such  assessment  wAs 
made,  or  shall  die,  or  become 
bankrupt  or  insolvent  before  the 
end  of  the  year  for  making  such  ' 
assessment,  or  shall  from  any 
other  specific  cause  be  deprived 
of  or  lose  the  profits  6r  gains  on 
which  the  computation  of  duty 
charged  in  such  assessment  was 
madCi  it  shall  be  lawful  for  such 
person,  or  his  executors  or  admi- 


nistrators, to  make  application  to 
the  ComlnissionerB  fbrgenetal  pur- 
poses of  the  district  within  three 
calendar  months  afler  the  end  of 
such  year,  and  on  due  proof  there- 
of to  their  satisfaction  the  said 
Commissioners  shall  cause  the  as- 
sessment to  be  amended,  as  the 
case  may  require,  and  give  such 
rdief  to  the  party  charged,  or  his 
executors  or  administratoni,  as 
shall  be  just,  and  in  cases  requir- 
ing the  same  the  said  Commis- 
sibners  shall  direct,  in  manner 
before  mentioned,  repayment  to 
be  made  of  such  sum  as  shall  have 
been  overpaid  on  the  assessment 
amended  'or  vacated:  Provided 
always,  that '  where  any  person 
sball  have  succeeded  to  the  trade 
or  business  of  the  party  charged, 
no  such  abatement  shall  be  made, 
unless  it  shall  be  proved  to  the 
satisfaction  of  the  said  Commis- 
sioners that  the  profits  and  gains 
of  such  trade  or  business  have 
fallen  short  from  some  specific 
cause,  to  be  Alleged  to  them  and 
proved,  since  such  change  or  suc- 
cession took  place,  or  by  reason 
thereof,  but  such  person  so  suc- 
ceeding to  the  same  shall  be  liable 
to  the  payment  bf  the  full  duties 
thereon  without  any  new  assess- 
ment. ' 


HILART  TKRJi,    27    VlCT. 

for  muking  the  assessooent.  Those  proyisions  are  applicable 
to  all  employments  whether  under  monthly  or  a  weekly 
hiring,  and  whether  within  Schedules  (D.)  or  (E.),  so  that 
if  any  person  is  dismissed  before  his  salary  or  wages  amount 
to  IOO/.9  he  can  get  back  the  duty  which  has  been  deducted. 
By  the  146th  section  {a)  the  duties  in  Schedule  (E.)  are 
to  be  assessed  and  charged  under  certain  rules,  which  are  to 
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(a)  Sect.  146.  — And  be  it 
enacted,  that  the  duties  herebj 
granted  contained  in  the  Sche» 
dule  marked  (£.)  shall  be  asses- 
sed and  charged  under  the  fol- 
lowing rules,  which  rules  shall  be 
deemed  and  construed  a  part  of 
this  Act,  and  to  refer  to  the  said 
last^nentioned  duties,  aa  if  the 
same  had  been  inserted  under  a 
special  enactment 

SCHSDULB  (E.) 

Rules  for  charging  the   said 
duties. 

First. — The  said  duties  shall  be 
annually  charged  on  the  persons 
respectivelj  havings  using,  or 
exercising  the  offices  or  employ- 
ments of  profit  mentioned  in  the 
said  Schedule  (£.),  or  to  whom 
the  annuities,  pensions,  or  sti- 
pends mentioned  in  the  same 
Schedule  shall  be  payable,  for  all 
salaries,  fees,  wages,  perquisites, 
or  profits  whatsoever  accruing  by 
reason  of  such  offices,  employ- 
ments, or  pensions,  after  deduct- 
ing the  amount  of  duties  or  other 
sums,  payable  or  chargeable  on 
the  same  by  virtue  of  any  act  of 
parliament,  where  the  same  have 
been  really  ,and  bon&  fide  paid 
and  borne  by  the  party  to  be 
charged ;  and  each  assessment  in 
respect  of  such  offices  or   em- 


ployments shall  be  in  force  for 

one  whole  year,  and  shall  be  levied 

for  such  year  without  any  new 

assessment,    notwithstanding    a 

change  may  have  taken  place  in 

any  such  office  or  employment, 

on  the  person  for  the  time  having 

or  exercising  the  same ;  provided 

that   the  person   quitting    such 

office  or  employment,  or  dying 

within  the  year,  or  his  executors 

or  administrators,  shall  be  liable 

for  the  arrears  due  before  or  at 

the  time  of  his  so  quitting  such 

office  or  employment  or  dying, 

and  for  such  further  portion  of 

time  as  shall  then  have  elapsed, 

to  be  settled  by  the  respective 

Commissioners,  and  his  successor 

shall  be  rq)aid  such  sums  as  he 

shall  have  paid  on  account  of  such 

portion  of  the  year^  as  aforesaid ; 

and  each  assessment  in  respect  of 

such  annuity,  pension,  or  stipend 

shall  be  in  force  for  one  whole 

year,  unless  the  same  shall  cease 

or  expire  within    the  year«  by 

lapse,  death,  or  otherwise,  from 

which     period    the    assessment 

thereon  shall  be  discharged. 

Second. — The  said  duties  to  be 
assessed  by  the  respective  Com- 
missioners for  all  the  offices  in 
each  department  in  the  place 
where  the  said  Commissioners 
shall   execute  their   offices,   al- 
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be  deemed  and  construed  aa  part  of  the  Act     First,  (a)  tbe 
duties  are  to  be  annually  charged  on  the  persons  respectively 


though  certain  of  the  offices  in 
the  same  department  may  be  ex- 
ecuted elsewhere,  and  shall  be  due 
and  payable  from  the  respective 
officers,  and  their  respective  suc- 
cessors, for  the  time  being. 

Third.^The  said  duties  shall 
be  paid  on  all  public  offices  and 
employments  of  profit  of  the  de- 
scription hereinafter  mentioned 
within  Great  Britain  (viz.),  any 
office  belonging  to  either  House 
of  Parliament,  or  to  any  Court  of 
justice,  whether  of  law  or  equity, 
in  England,  or  Scotland,  Wales, 
the  Duchy  of  Lancaster,  the 
Duchy  of  Cornwall,  or  any 
criminal  or  justiciary  or  ecclesi- 
astical Court,  or  Court  of  admi- 
ralty, or  commissary  Court,  or 
Court-martial ;  any  public  office 
held  under  the  civil  government 
of  her  Majesty,  or  in  any  County 
Palatine,  or  the  Duchy  of  Corn- 
wall; any  commissioned  officer 
serving  on  the  staff,  or  belonging 
to  her  Majesty's  army,  in  any 
regiment  of  artillery,  cavalry, 
infantry,  royal  marines,  royal 
garrison  battalions,  or  corps  of 
engineers,  or  royal  artificers ;  any 
officer  in  the  navy,  or  in  the  mili- 
tia or  volunteers;  any  office  or 
employment  of  profit  held  under 
any  ecclesiastical  body,  whether 
aggregate  or  sole,  or  under  any 
public  corporation,  or  under  any 
company  or  society,  whether  corpo- 
rate or  noicorporatc ;  any  office  or 
employment  of  profit  under  any 
public  institution,  or  on  any  public 
foundation,  of  whatever  nature 
or  for  whatever  purpose  the  same 

(a)  Ante^ 


may  be  established ;  any  office  or 
employment  of  profit  in  any 
county,  riding,  or  division,  ahire 
or  stewartry,  or  in  any  city,  bo- 
rough, town  corporate,  or  place, 
or  under  any  trusts  or  guardians 
of  any  fund,  tolls,  or  duties  to  be 
exercised  in  such  county,  riding, 
division,  shire,  or  stewartry,  city, 
borough,  town  corporate,  or 
place ;  and  every  other  public 
office  or  employment  of  profit  of 
a  public  nature. 

Fourth.— The  perquisites  to  be 
assessed  under  this  Act  shall  be 
deemed  to  be  such  profits  of  offi- 
ces and  employments  aa  arise 
from  fees  or  other  emoluments, 
and  payable  either  by  the  Crown 
or  the  subject,  in  the  course  of 
executing  such  offices  or  employ- 
ments, and  may  be  estimated 
either  on  the  profits  of  the  pre- 
ceding year,  or  of  the  fair  and 
just  average  of  one  year  of  the 
amount  of  the  profits  thereof  in 
the  three  years  preceding;  such 
years  in  each  case  respectlTely 
ending  on  the  5th  day  of  April  in 
each  year,  or  such  other  day  of  each 
year  on  which  the  accounts  of  such 
profits  have  been  usually  made  up. 

Fifth. — In  all  cases  where  any 
salaries,  fees,  wages  or  other  per* 
quisites  or  profits,  or  any  annui- 
ties, pensions  or  stipends,  shall  be 
payable  at  any  public  office,  or  by 
any  officer  of  her  Majesty's  house* 
hold,  or  by  any  of  her  Majesty's 
receivers  or  paymasters,  or  by 
any  agent  employed  in  that  behalft 
the  duties^chargeable  under  ^this 
Act  in  respect  of  such  salaries, 

p.  801. 
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haying,  using  or  exercising  the  offices  or  employments  of 
profit  mentioned  in  Schedule  (K),  for  all  salaries,  fees,  wages, 
perquisites  or  profits  whatsoever,  and  such  assessment  is  to 
be  in  force  for  one  year ;  "  provided  that  the  person  quitting 
such  office  or  employment  shall  be  liable  for  the  arrears  due 
before  or  at  the  time  of  his  so  quilling,**  and  "his  successor 
shall  be  repaid  such  sums  as  he  shall  have  paid  on  account 
of  such  portion  of  the  year."  By  the  third  rule  (a)  the  duties 
are  to  be  assessed  on  all  public  offices  and  employments 
of  profit  of  the  description  thereinafter  mentioned  within 
Great  Britain,  viz.,  any  office  belonging  to  either  house  of 
parliament,  or  any  court  of  law  or  equity,  any  public  office 
held  under  the  civil  government,  or  the  army,  offices  of 


fees,  wages,  perqaisites  or  profits, 
or  in  respect  of  such  annuities, 
pensions,  or  stipends,  shall  be  de- 
tained and  stopped  out  of  the 
same,  or  out  of  any  money  which 
shall  be  payable  upon  such  salar- 
ies, fees,  wages,  perquisites  or 
profits,  or  upon  such  annuities, 
pensions,  or  stipends,  or  for  the 
arrears  thereof,  whenever  the 
same  shall  happen,  and  be  applied 
to  the  satisfaction  of  the  duties 
on  such  offices  or  employments, 
or  on  such  annuities,  pensions, 
or  stipends  respectively  (not  being 
otherwise  paid),  in  the  manner 
directed  by  this  Act ;  and  when- 
ever the  same  so  payable  shall  be 
assessed  by  the  commissioners  for 
general  purposes  in  their  respec- 
tive districts,  they  shall  transmit 
an  account  of  the  amount  of  the 
duty  assessed  to  the  office  where 
the  same  are  payable,  in  order 
that  the  amount  so  assessed  may 
be  there  stopped  or  detained. 
Sixth. — In  all  cases  where  the 


salaries,  fees,  wages,  allowances, 
or  profits  of  any  officer  chargeable 
to  thesaid  duties  shall  not  arise  out 
of  any  of  the  offices  mentioned  in 
the  foregoing  rule,  but  shall  arise 
from  any  other  office  or  employ- 
ment of  profit  chargeable  to  the 
said  duties,  and  the  salaries,  fees, 
wages,  perquisites,  or  profits  shall 
be  payable  at  such  office  by  any 
officer  thereof,  or  by  any  receiver 
of  the  same  respectively,  or  by 
any  agent  employed  in  that  behalf, 
the  duties  chargeable  under  this 
Act  in  respect  of  such  salaries, 
fees,  wages,  perquisites,  or  profits 
shall  be  detained  and  stopped  out 
of  the  same,  or  out  of  any  money 
which  shall  be  paid  upon  such 
salaries,  fees,  wages,  perquisites, 
or  profits,  or  for  arrears  thereof, 
whenever  the  same  shall  happen, 
and  be  applied  to  the  satisfaction 
of  the  duties  (not  otherwise  paid) 
in  the  manner  directed  by  this 
Act. 

(a)  Antit  p.  802, 
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1864.  profit  under  any  public  corporation^  or  under  any  company 
^'^^^  or  society,  whether  corporate  or  not  corporate,  and  every 
General  other  public  oflSce  or  employment  of  profit  of  a  public 
Lancasbirb  nature.  By  that  rule  the  legislature  intended  to  bring 
ToRKSHiRB  within  the  same  category  all  employments  of  profit  under 
any  company  or  society,  whether  corporate  or  not,  including 
therefore  railway  Companies.  If  any  doubt  could  exist,  it 
would  be  removed  by  the  23  Vict.  c.  14,  s«  6  (a).  When 
the  5  &  6  Vict.  c.  35  passed  it  made  no  difference  to  indi- 
viduals whether  employments  of  profit  under  railway  Com- 
panies were  assessed  under  Schedule  (D.)  or  (K),  but  to 
the  government  it  was  of  importance  with  reference  to  the 
convenient  collection  of  the  tax,  and  they  availed  them- 
selves of  the  machinery  provided  by  Schedule  (E.)  which 
comprehends  all  ''employments'*  of  profit  to  the  amount  of 
1007.  a  year,  though  for  a  less  period  than  an  annual  hiring. 
Where  there  is  a  public  body  through  whose  hands  the 
salaries  of  its  officers  or  servants  passes,  it  is  convenient  and 
consistent  with  the  principle  of  the  Act  to  make  that 
public  body  stop  in  transitu  the  tax  payable  in  respect  of 
those  salaries.  [Martin,  B.— This  case  is  not  within  the 
words  of  Schedule  (£.),  for  no  one  would  call  an  engine- 
driver  a  person  holding  a  "  public  office  or  employment  of 
profiL"]  The  case  is  brought  within  Schedule  (E.)  by  the 
third  rule  {b)  of  that  schedule,  which  says  that  the  duties 
shall  be  paid  on  all  public  employments  of  profit  under 
any  public  corporation,  or  under  any  company  or  society, 
whether  corporate  or  not  corporate ;  and  the  23  Vict.  c.  14, 
s.  6  (a),  speaks  of ''  the  duties  payable  under  Schedule (E.)  in 
respect  of  all  offices  and  employments  of  profit."  [Martin, 
B. — Does  not  that  rather  point  to  such  a  person  as  the 
secretary?]     The  word  " office"  does,  but  the  term,  **em- 

(a)  Anik,  p.  794,  (6).  Anti,  p.  802. 
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ployment  of  profit"  is  large  enough  to  include  any  kind  of       1864. 

employment ;  and  then  by  the  first  rule  of  the  second  case      ^^r^-^ 

of  Schedule  (D.)  (a)  the  duty  on  employments  extends  to      Gemsbal 

"  every  employment  by  retainer  in  any  character  whatever,    LAsciisHiBB 

whether  such  retainer  be  annual  or  for  a  longer  or  shorter.    Tobk^hirs 

period.''    By  the  fourth  rule  of  Schedule  (K)  (i)  the  per-   ^^^^^^  ^• 

quisites  are  the  profits  of  offices  and  employments  arising 

from  fees.    By  the  fifth  rule  (c)  the  duties  on  salaries,  fees, 

wages,  perquisites  or  profits^  payable  at  any  public  office  or 

by  the  Crown,  may  be  stopped  out  of  the  same.     [Martin, 

B. — The  sixth  section  of  the  23  Vict,  c  14  authorizes  the 

secretary  to  deduct  the  duty  from  the  **  fees,  emoluments, 

or  salary**  of  the  person  employed.     An  engine-driver,  and 

persons  of  that  class,  receiving  weekly  payment  would  pro* 

perly  be  said  to  have  '^  wages."]    The  word  **  emoluments'' 

is  large  enough  to  include  wages.  [Martin,  B. — But  it  is 

used  in  connection  with  "  fees"  and  "  salary."]     The  first 

rule  of  Schedule  (E.)  (d)  mentions  ''  salaries,  fees,  wages, 

perquisites  or  profits  whatsoever."    The  fifth  rule  (e)  of 

Schedule  (E.)  being  only  applicable  to  salaries  payable  at 

any  public  office  or  by  the  Crown,   the  sixth   rule  (/) 

applies  to  the  duties  on  all  other  *' salaries,  fees,  wages, 

allowances  or  profits.**     The  150th  section  requires  the 

assessors  to  assess  themselves,  **  and  all  other  officers,  clerks, 

and  persons  employed  in  their  respective  departments  of 

office,''  which  shews  that  the  employment  mentioned  in  the 

rules  of  Schedule  (E.)  embraces  not  only  officers  and  clerks 

but  all  other  persons.      The  154th  section  requires  the 

proper  officers  in  the  respective  departments,  and  any  agent 

by  whom  any  ^'salaries,  fees,  wages,  perquisites,  or  profits 

shall  be  payable,"  to  furnish  the  assessors  with  a  list  of  all 


(a)  Ante,  p.  797.  (d)  Ante,  p.  801. 

(ft)  Anti,  p.  802.  («)  Ante,  p.  802. 

(c)  Ante,  pp.  802,  803.  (f)  Ante,  p.  808. 

G  G  O  2 
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1864.  Buch  salaries^  &c.      By  the  158th  section  (a)  the  duties 

^^^    *  must  be  deducted  yrhen  the  salary  or  wages  are  payable. 

Gkkbbal  That  would  equally  apply  to  persons  paid  weekly  as   to 

Lakcabhiri  those  paid  quarterly. 

AND 
TOBKSBIRK 

Mellish  (J.  A.  Stutett  with  him),  for  the  defendants. — 
The  defendants  are  not  liable  to  be  assessed  under  Schedule 
(£.)  The  wages  of  2/.  a  week  paid  to  persons  in  their 
employ  are  subject  to  deductions^  in  the  event  of  absence 
or  misconduct,  so  that,  upon  an  average,  the  income  of 
those  persons  is  less  than  100^  a  year;  and  this  injustice 
results  from  the  contention  on  the  part  of  the  Crown, 
that  because  they  are  servants  of  a  railway  Company 
instead  of  a  private  individual,  they  are  chai^eable  under 
Schedule  (E.)  upon  the  amount  of  salary  for  the  current 
year,  instead  of  being  chained  under  Schedule  (D.)  upon 
the  average  profits  of  the  preceding  three  years.  If  the 
duties  are  payable  under  Schedule  (D.),  the  23  Vict.  c.  14, 
*  6.  6  (&),  does  not  apply ;  but  if  they  are  payable  under  Sche- 
dule (£.)  this  practical  difficulty  arises,  that  the  defendants 
are  bound,  every  week  or  month  when  they  pay  the  wages, 
to  deduct  an  aliquot  portion  for  the  income  tax.  Again, 
suppose  a  servant  in  their  employ  at  weekly  wages 
amounting  to  lOOL  a  year,  quits  at  the  end  of  six  months, 
and  enters  the  service  of  a  private  individual,  how  is  the 
assessment  to  be  made,  since  he  would  have  departed  from 
Schedule  (E.)  into  Schedule  (D.)  Or  suppose  a  servant 
was  absent  from  illness.  [PoUocky  C.  B. — Then  he  would 
not  be  within  either  Schedule  (D.)  or  (E.)]  But  the 
defendants  may  have  deducted  and  paid  the  duty»  and  he 

(a)  Sect.  158. — ProTided  always,  be  charged  or  deducted  shall  be 

and  be  it  enacted,  that  such  of  respectively  detained  at  such  times 

the  said   duties  granted  by  this  in  each  year  as  the  said  sums  shall 

Act  which  may  be  detained  or  be  payable  to  the  person  entitled 

stopped  and  deducted  out  of  the  thereto, 
aums  in  respect  whereof  they  shall         (b)  Ante,  p.  795. 
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would  have  a  right  to  call  on  them  to  pay  him  the  amount^ 
as  he  was  not  liable  to  the  tax.  Persons  engaged  at 
weekly  wages  are  in  a  different  position  from  a  treasurer 
or  secretary,  who  holds  a  permanent  office.  The  third 
rule  (a)  of  Schedule  (E.)  mentions  ^^any  office  or  employ- 
ment of  profit  held  under  any  ecclesiastical  body,  whether 
aggregate  or  sole ;"  but  that  cannot  apply  to  the  steward 
or  butler  of  a  bishop.  [Pollock,  C.  B. — A  bishop  is  not  a 
corporation  sole  in  respect  of  acts  done  in  his  private 
capacity.] 

The  16  &  17  Vict  c.  34,  s.  5,  provides  that  the 
duties  thereby  granted  shall  be  assessed,  &c.  under  the 
regulations  and  provisions  of  the  5  &  6  Vict,  c  35.  Section  1 
imposes  the  duties.  By  section  2  (b)  the  duties  are  pay- 
able in  respect  of  the  several  properties,  proBts  and  gains 


(a)  AfUe^  p.  802. 

(ft)  Sect.  2. — For  the  purpose 
of  classifying  and  dbtinguisbing 
the  several  properties,  profits,  and 
gains  for  and  in  respect  of  which 
the  said  duties  are  by  this  act 
granted,  and  for  the  purposes  of 
the  provisions  for  assessing,  rais- 
ing, ievjiog,  and  collecting  such 
duties  respectivelj,  the  said  duties 
shall  be  deemed  to  be  granted  and 
made  payable  yearly  for  and  in 
respect  of  the  several  properties, 
profits,  and  gains  respectively 
described  or  comprised  in  the 
several  schedules  contained  in 
this  Act,  and  marked  respectively 
(A.),  (B.),  (D.),  and  (E.),  and  to 
be  charged  under  such  respective 
schedules ;  (that  is  to  say,) 

SCHBSUUB  (A.) 

For  and  in  respect  of  the  pro- 
perty  in  all  lands,  tenements, 
herediuments,  and  heritages  in 
the  United  Kingdom,  and  to  be 


1864. 

Attorney 

Gjeheral 

o. 

liANCASHiaS 
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charged  for  every  twenty  shillings 
of  the  annual  value  thereof: 

SCHEDCLB  (B.) 

For  and  in  respect  of  the  occu- 
pation of  all  such  lands,  tenements, 
hereditaments,  and  heritages  as 
aforesaid,  and  to  be  charged  for 
every  twenty  shillings  of  the  an- 
nual value  thereof: 

SCHSDULS  (C.) 

For  and  in  respect  of  all  profits 
arising  from  interest,  annuitiesi 
dividends,  and  shares  of  annuities 
payable  to  any  person,  body  politic 
or  corporate,  company  or  society, 
whether  corporate  or  not  corpo- 
rate, out  of  any  public  revenue, 
and  to  be  charged  for  every  twenty 
shillings  of  the  annual  amount 
thereof: 

Schedule  (D.) 

For  and  in  respect  of  the  annual 
profits  or  gains  arising  or  accru- 
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respeclivelj  described  or  comprised  in  Schedules  (A.)(B.) 
(C.)    (D.)  and  (K)      The  word  "employment''  is  used 
Gbmeral      both  in  Schedules  (D.)  and  (E.),  and  it  must  be  construed 
Lakcashirs    by  the  words  with  which  it  is  connected  according  to  the 

AND 

ToRKSHiRE  ordinary  rule,  that  a  general  word  following  particular  words 
must  be  construed  ejusdem  generis  with  those  words.  In 
Schedule  (D.)  the  words  are  **any  profession,  trade,  em- 
ployment, or  vocation;"  in  Schedule  (E.)  ''every  public 
office  or  employment  of  profit"  Then  is  the  employment 
in  question  in  the  nature  of  a  profession,  trade,  or  vocation, 
or  in  the  nature  of  a  public  oflSce  or  employment  of  profit? 
The  words  *' employment  of  profit"  mean  a  public  employ- 
ment of  profit  in  the  nature  of  an  office;  though  not 
strictly  within  that  term;  one  which  would  last  at  least 
for  a  year  and  to  which  there  would  be  a  successor.     A 


ing  to  any  person  residing  in  the 
United  Kingdom  from  any  kind 
of  property  whatever,  whether 
situate  in  the  United  Kingdom  or 
elsewhere,  and  for  and  in  respect 
of  the  annual  profits  or  gains  aris- 
ing or  accruing  to  any  person 
residing  in  the  United  Kingdom 
from  any  profession,  trade,  em- 
ployment, or  yocation,  whether 
the  same  shall  be  respectively 
carried  on  in  the  United  Kingdom 
or  elsewhere,  and  to  be  charged 
for  every  twenty  shillings  of  the 
annual  amount  of  such  profits  and 
gains : 

And  for  and  in  respect  of  the 
annual  profits  or  gains  arising  or 
accruing  to  any  person  whatever, 
whether  a  subject  of  her  Majesty 
or  not,  although  not  resident  .with- 
in the  United  Kingdom,  from  any 
property  whatever  in  the  United 
Kingdom,  or  any  profession,  trade, 
employment  or  vocation  exercised 


within  the  United  Kingdom,  and 
to  be  charged  for  every  twenty 
shillings  of  the  annual  amount  of 
such  profits  and  gains : 

And  for  and  in  respect  of  all 
interest  of  money,  annuities,  and 
other  annual  profits  and  gains  not 
charged  by  virtue  of  any  of  the 
other  schedules  contained  in  this 
Act,  and  to  be  charged  for  every 
twenty  shillings  of  the  annual 
amount  thereof: 

SCHEDULB  (E.) 

For  and  in  respect  of  every 
public  office  or  employment  of 
profit,  and  upon  every  annuity, 
pension,  or  stipend  payable  by 
her  Majesty  or  out  of  the  public 
revenue  of  the  United  Kingdom, 
except  annuities  charged  to  the 
duties  under  the  said  Schedule 
(C),  and  to  be  charged  for  every 
twenty  shillings  of  the  annual 
amount  thereof. 
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labourer  hired  at  weekly  wages  by  one  person  one  week        1864. 
and  another  person  another  week,  cannot  possibly  come      »^**^"*^^ 
Within  the  meaning  of  those  words.  [Polhek,  C.  B. — Because      Gekeeal 
an  engine-driver  receives  2/.  a  week,  is  the  Company  bound    Lascashibb 
to  deduct  the  tax  from  each  weekly  payment?]    The  effect    Yorkshiri 
of  the  l^Sth  section  (a)  of  the  5  &  6  Vict.  c.  35,  taken  in    »^»^^^*C°- 
connection  with  the  sixth  rule  (b)  of  Schedule  (E.),  is,  that  if 
a  railway  Company  employed  a  person  for  a  fortnight  or  a 
month  only  at  wages  which  would  amount  to  lOOL  a  year, 
they  would  be  bound  to  deduct  and  pay  the  duty,  if  the 
case  is  within  Schedule  (E.)     [Fiffotty  B. — Would  servants 
who  remained  in  the  employ  of  the  Company  for  a  whole  year 
be  within  Schedule  (E.)?]   The  employment  must  be  in  the 
nature  of  a  public  office^  such  as  secretary,  treasurer,  and 
perhaps  traffic  manager.     It  is  doubtful  whether  a  clerk's  is 
such  an  employment,  but  certainly  that  of  a  person  who 
works  for  weekly  wages  or  by  piece  work  is  not.     The  first 
Rule  (c)  of  Schedule  (E.),  (5  &  6  Vict.  c.  35,  s.  146),  contem- 
plates an  office  to  which  there  may  be  a  successor  in  the  event 
of  resignation  or  death.      [Pollock,  C.  B. — Apparently  the 
statute  means  that  where  there  is  a  permanent  office,  and 
the  wages,  whether  paid  weekly,  monthly,  or  quarterly, 
amount  to  lOOiL  a  year,  although  the  party  changes,  the 
duty  is  to  be  assessed  under  Schedule  (E.)     But  that  cannot 
apply  to  occasional  servants  at  particular  periods  of  the  year.] 
The  third  rule  {d)  of  Schedule  (E.)  also  shews  that  the 
employment  must  be  in  the  nature  of  a  public  office.     The 
use  of  the  word  **  office "  in  the  sixth  rule  (e)  supports  that 
view.    The  133rd  (/)  and  134th  (g)  sections  in  terms  apply 
only  to  duties  under  Schedule  (D.),  and  it  could  never  have 
been  intended  that,  by  virtue  of  the  188th  section  (A),  those 

(a)  Atai,  p.  806.  (e)  Ante,  p  803. 

lb)  AfU^  p.  808.  (/)  Ante,  p.  799. 

(e)  AiUe^  p.  801.  (g)  Anti,  p.  800. 

Id)  Ante,  p.  802.  (A)  Ante,  p.  797. 


BailwatCo. 


310  EXCHEQUER  REPORTS. 

IHGL        provisions  should  apply  to  persons  from  whose   wages   if 
.''■"'"''     '      within  Schedule  (E),  the  duty  must  be  deducted  weekly. 
Gemeoal      They  would  constantly  be  compelled  to  apply  for  return  of 
Lancashibs    duty  over  paid,  while  persons  assessed  upon  the  averag:e  of 
YoBRSHiBi     three  years  profit,  or  upon  the  profit  of  the  preceding  year 
would  have  no  occasion  to  apply  for  any  return  except  in 
the  case  of  mistake.  The5l3t  and  53rd  sections  of  the  16  &  17 
Vict.  c.  34,  shew  the  description  of  oflSce  or  employment 
intended  to  be  included  in  Schedule  (£). 

TTie  Attorney  General  replied. 

Cur.  adv.  mcft. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — This  is  a  special  case  for  the  opinion  of 
the  Court,  and  the  question  is,  whether  the  defendants  are 
liable  to  be  assessed  under  Schedule  (£.)  of  the  Income 
Tax  Act  (5  &  6  Vict.  c.  35,  and  .succeeding  statutes)  in 
respect   of    their  engine-drivers,    porters,  and    labourers 
engaged  at  weekly  wages.     The  defendants  have  persons 
in  their  employment  as  engine-drivers,  porters,  and  labourers 
at  wages  of  40s.  per  week  and  upwards,  and  if  their  wages 
during  the  year  amount  to  100/.  they  are  liable  to  Income 
Tax.     By  the  statute  23  Vict  c.  14,  s.  6,  the  Commissioners 
may  make  an  assessment  upon  a  railway  Company  of  the 
duties  payable  under  Schedule  (E.)  in  respect  of  all  offices 
and  employments  of  profits  held  under  them,  which  are  to 
be  paid  by  them  and  deducted  out  of  the  emolument  or 
salary  of  such  officer  or  person.     No  doubt  this  is  a  conve- 
nient mode  of  assessment,  but  it  is  only  authorized  to  be 
done  in  respect  of  the  duties  payable  under  Schedule  (E.), 
and  if  the  duties  upon  such  persons  as  the  engine-drivers, 
porters  and  labourers  of  a  railway  Company  are  not  payable 
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under  Schedule  (E.)  the  defendants  are  entitled  to  the  jud^j;-        1864. 

ment  of  the  Court,  and  we  are  of  opinion  that  the  duties      ^"^^     ' 

•  Attorney 

are  not,  but  are  payable  under  Schedule  (D.).  General 

Vm 

Bj  the  1st  section  of  the  original  Income  Tax  Act,  5  &  6    Lancakhibi 

AND 

Vict.  c.  35,  Schedule  (D.),  the  duty  is  imposed  upon  the    Yorksdiri 
annual  profits  or  gains  arising  to  any  one  from  any  employ- 
ment; and  by  one  of  the  rules  of  this  Schedule  (sect  100)  the 
duty  on  employments  sliall  be  construed  to  extend  to  every 
employment  by  retainer  in  any  character  whether  it  be  annual 
or  for  a  longer  or  shorter  period,  and  to  all  profits  and  earnings 
of  whatever  value,  provided  the  amount  according  to  the 
existing  law  be  100/.  a  year.     Now  engine-drivers  porters 
and  labourers  of  a  railway  Company  employed  throughout 
the  whole  year  at  weekly  wages  of  408.  a  week  would 
fall  plainly  and  directly  within  Schedule  (D.),  and  we  think 
they  do  not  fall  within  Schedule  (E.).     It  Imposes  the  duty 
upon  every   public   oflSce  or  employment  of  profit,  and 
upon  every  annuity,  pension  or  stipend  payable  by  her 
Majesty  or   out  of  the   public  revenue,   except  annuities 
charged  in  Schedule  (C.) ;  and  the  third  rule  in  Schedule 
(£.)  (s.  146)  enacts,  that  duties  under  this  schedule  shall 
be  paid  on  all  public  offices  and  employment  of  profit  of 
the  description  thereinafter  mentioned,  viz.  offices  belonging 
to  the  houses  of  parliament,  courts  of  law  and  equity,  offices 
in  the  army,  offices  of  profit  under  any  public  corporation, 
and  a  variety  of  others;  and  finally,  every  other  public  office 
or  employment  of  profit  of  a  public  nature.     We  think 
Schedule  (£.)  extends  only  to  offices  or  employment  under 
corporations    which  are  of  a   public    nature,  and   not  to 
workmen  or  artizans  like  engine-drivers,  porters  and  labourers. 

They  hold  no  public  office  whatever,  and  in  our  opinion  are 

• 

withiq  Schedule  (D.),  and  not  within  Schedule  (E.),  and  that 
they  must'* therefore  be  assessed  as  directed  with  respect  to 
Schedule(D.> 
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1864.  Some  sections  in  the  Income  Tax  Acts  were  referred  to  bj 

^'^'^r^^  the  Attorney  General  for  the  purpose  of  shewing  that  if  im- 
Attoenet 

General  proper  assessments  were  made  there  were  means  of  obtaining 

V, 
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LAifCASHiRE  redress;  and  some  were  cited  by  Mr.  Mellish  to  shew  that  the 
distinction  between  private  employments  and  public  oflSccs 
was  preserved  throughout  the  Act.  We  think,  however^ 
that  this  case  depends  upon  the  schedules  themselves  and 
the  rules,  and  that  thedefendants  are  entitled  to  our  judgment. 

Judgment  for  defendants. 


Jan,  16.        The  Attorney  General  v.  John  Perkins  Rd8hi*on. 

Information  in  equity  by  the  Attorney  General  as 
follows : — 

1.  The  object  of  this  information  is  to  obtain  payment  of 
the  duty  in  respect  of  the  succession  of  the  above  named 
defendant  in  the  real  property  devised  by  the  will  of  Joseph 
Claridge,  formerly  of  East  Haddon,  in  the  county  of  North- 
ampton, but  now  deceased,  and  the  question  for  the  decision 
of  the  Court  is  as  to  the  proper  rate  of  duty  payable  by  the 
wife  died  after   defendant. 

the  commence- 
ment of  that         2.  The  said  Joseph  Claridge  by  his  will,  dated  the  29th 

Act,  when 

the  defendant)  da}'  of  July,  1828,  and  which  was  duly  executed   and 
attested  as  was   then  by  law  required  for  the  devise  of 


A  testator 
devised  hiB 
real  estate 
to  his  wife 
for  life  with 
remainder 
in  fee  to  B., 
a  straneer 
in  blood. 
R  died  in- 
testate before 
the  Succession 
Duty  Act, 
18o3.    The 
testator's 


B.,  became 
beneficially 
entitled  in 
possession  to 
the  property 
60  devised : — 
Hdd,  that 
the  property 
vested  in  the 
defendant  by 
a  "derivative 

title"  under  the  disposition  made  by  the  will  of  the  testator,  within  the  meaning  of  the 
15th  section  of  the  Succession  Duty  Act,  1853,  and  consequently  the  defendant  was  charge- 
able, under  that  section,  with  10^.  per  cent,  duty,  being  at  the  same  rate  as  B.  would  hav« 
been  chargeable  with. 


estates  of  freehold  and  inheritance,  disposed  of  his  real  pro- 
perty in  the  following  terms : — **  Also  all  those  my  several 
closes  or  inclosed  grounds  which  I  lately  bought  and  pur- 
chased of  and  from  John  Walker  and  Thomas  Main,  and 
all  and  singular  other  my  messuages,  cottages,  closes,  lands 
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and  real  estate  whatsoever,  situate  and  being  at  East  Had- 
don  aforesaid  or  elsewhere,  with  their  and  every  of  their 
appurtenances,  I  give  and  devise  unto  my  wife  Elizabeth 
(^laridge  and  her  assigns  for  and  during  the  term  of  her 
natural  life^  and  from  and  immediately  after  her  decease  I 
give  and  devise  all  and  singular  my  said  real  estates  with 
their  and  every  of  their  appurtenances,  unto  and  to  the  use 
of  Richard  Willock  Rushton,  otherwise  Richard  Willock 
Claridge,  the  son  of  my  said  wife  Elizabeth  Claridge,  and 
to  his  heirs  and  assigns  for  ever. 

3.  The  testator,  Joseph  Claridge,  died  some  time  in  the 
year  1832,  without  altering  or  revoking  the  disposition  of 
bis  real  property  made  by  his  will  as  before  stated,  and 
leaving  the  said  Elizabeth  Claridge  his  widow,  and  her  son 
the  said  Richard  Willock  Rushton,  otherwise  Claridge, 
respectively  surviving  him. 

4.  Richard  Willock  Rushton,  otherwise  Claridge,  died 
intestate  some  time  in  the  year  1844,  in  the  lifetime  of  the 
said  Elizabeth  Claridge,  his  mother,  and  the  tenant  for  life 
of  the  said  testator's  real  property  under  his  before  stated 
will.  He  left  the  above  named  defendant,  John  Perkins 
Rushton,  his  eldest  son  and  heir  at  law,  surviving  him,  in 
whom  the  reversionary  interest  in  the  said  testator's  real 
property,  devised  by  his  will  to  the  said  Richard  Willock 
Rushton,  otherwise  Claridge,  as  before  stated,  thereupon 
became  vested. 

5.  Elizabeth  Claridge,  the  testator's  widow,  and  the 
tenant  for  life  of  his  real  property,  under  the  disposition 
thereof  made  by  his  said  will  as  before  stated,  died  in  the 
year  1859,  after  the  time  appointed  for  the  commencement 
of  the  Succession  Duty  Act,  1853.  And  by  reason  of 
such  disposition  the  defendant  upon  her  death  became 
beneficially  entitled  in  possession  to  the  testator^s  real  pro- 
perty as  a  succession  derived  from  the  said  testator.     And 
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inasmuch  as  both  he  and  his  father  were  strangers  in  blood 
to  the  said  testator,  the  defendant  became  chargeable  with 
duty  at  the  rate  of  lOZ.  per  cent,  upon  the  value  of  such 
succession. 

6.  Application  has  been  made  to  the  defendant  for  pay- 
ment of  the  said  duty,  but  he  declines  to  pay  the  same  and 
denies  his  liability  to  the  payment  thereof. 

Prayer  (inter  alia.) — That  it  may  be  declared  that  the 
defendant  is  chai^able  with  duty  in  respect  of  his  afore* 
said  succession  at  the  rate  of  107.  per  cent,  upon  the  value 
thereof. 

The  answer  of  the  defendant  (so  far  as  material)  was  as 
follows: — 

1.  I  admit  the  statements  in  the  paragraphs  numbered 
1  to  4,  both  inclusive,  and  the  statement  numbered  6  of 
the  said  information  to  be  true. 

2.  I  admit  it  to  be  true  that  the  widow  of  the  testator, 
Joseph  Claridge,  named  in  the  said  information,  and  the 
tenant  for  life  of  his  property  under  the  disposition  thereof 
made  by  the  said  testator's  will,  as  stated  in  the  2nd  para- 
graph  of  the  said  information,  died  in  the  year  1859,  after 
the  time  appointed  for  the  commencement  of  the  Suc- 
cession Duty  Act,  1853,  and  that  upon  her  death  I  became 
beneficially  entitled  in  possession  to  the  said  testator's  real 
property,  as  a  succession  derived  from  my  father,  Richard 
Willock  Rushton,  otherwise  Claridge,  in  the  said  informa- 
tion named,  but  I  say  I  am  not  chai^cable  as  alleged  in 
the  said  information  with  duty  in  respect  of  my  said  sue* 
cession  at  the  rate  of  10/.  per  cent,  inasmuch  as  my  said 
succession  is  derived  by  immediate  descent  from  my  said 
father,  who  at  the  time  of  his  death  was  seized  in  fee  of  the 
said  property,  and  that  I  am  only  chargeable  with  duty  at 
the  rate  of  17.  per  cent,  upon  the  value  of  my  said  succes- 
sion, and  I  say  that  I  decline  to  pay  succession  duty  at  the 
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rate  demanded  in  the  said  information,  upon  the  ground 
that  my  said  father  is  the  predecessor  from  whom  I  derived 
my  said  succession,  and  that  I  am  only  chargeable  with 
duty  at  the  rate  of  H  per  cent. 
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ITie  Attorney  General^  The  Solicitor  General,  Locke,  and 
Sanson,  for  the  Crown.—- It  is  admitted  that  there  is  a 
succession  liable  to  duty,  and  the  only  question  is  who  is 
the  predecessor,  the  testator  or  the  father  of  the  defendant. 
That  depends  on  the  2nd  and  15th  sections  of  the  Succession 
Duty  Act,  1853.     The  2nd  section  creates  two  classes  of 
taxable  successions,  viz.,  successions  by  disposition  made  at 
any  time,  which  takes  effect  in  possession  upon  the  death 
of  any  person  after  the  commencement  of  the  Act,  and 
successions  by  devolution  upon  the  death  of  any  person 
after  the  commencement  of  the  Act.     The  I5th  section 
deals  with  transmissions  before  the  Act  of  successions  under 
the  Act  which  vest  in  persons  who  die  before  the  succession 
takes  effect  in  possession,  and  in  that  case  the  succession  is 
to  be  taxed  as  if  those  persons  were  the  successors.   There- 
fore, as  no  succession  by  devolution  arose  upon  the  death 
of  Richard  Willock  Rushton,  because  it  took  place  before 
the  passing  of  the  Act,  the  defendant,  his  heir,  is  chargeable 
with  the  same  duty  as  the  ancestor  would  have  paid  if  he 
had  lived   until   the  succession  took  effect  in  possession. 
The  2nd  section  bears  upon  the  face  of  it  a  marked  dis- 
tinction between  the  two  classes  of  successions.     It  first 
deals  with  successions  created  by  disposition.   *'  Every  past 
or  future  disposition  of  property  by  reason  whereof  any 
person  has  or  shall  become  beneficially  entitled  to  any  pro- 
perty, or  the  income  thereof,  upon  the  death  of  any  person 
dying  after  the  time  appointed  for  the  commencement  of 
this  Act,  either  immediately  or  after  any  interval,  either 
certainly  or  contingently,  and  either  originally  or  by  way 
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of  substitutive  limitation."    In  the  second  branch  of  the 
section  the  words  **  past  or  future''  are  omitted.     *'  And 
every  devoUition  by  law  of  any  beneficial  interest  in  pro- 
perty,  or  the  income  thereof^  upon  the  death  of  any  person 
dying  after  the  time  appointed  for  the  commencement  of 
this  Act,  to  any  other  person,  in  possession  or  expectancy, 
shall  be  deemed  to  have  conferred  or  to  confer  on  the  person 
entitled  by  reason  of  any  such  disposition  or  devolution  a 
succession/'    Therefore  a  disp^niion,  whether  past  orfuture, 
confers  a  succession,  provided  the  person  who  takes  ander 
it  becomes  beneficially  entitled  to  the  property  upon  the 
death  of  a  person  dying  after  the  commencement  of  the 
Act     A  devolution  only  confers  a  succession  if  the  devo- 
lution takes  place  upon  the  death  of  a  person  dying  after 
the  commencement  of  the  Act.     The  2nd  section,  having 
defined  the  two  kinds  of  successionSi  proceeds  thus. — ^  And 
the  term  'successor*  shall  denote  the  person  so  entitled,  and 
the  term '  predecessor'  shall  denote  settlor,  disponor,  testator, 
obligor,  ancestor,  or  other  person  from  whom  the  interest  of 
the  successor  is  or  shall  be  derived."    In  this  case  there 
could  not,  at  the  time  of  the  commencement  of  the  Act,  be 
a  succession  by  devolution  in  consequence  of  the  descent, 
because  there  was  not  a  devolution  upon  the  death  of  a 
person  dying  after  the  commencement  of  the  Act;  but  a 
person   taking  under  a  disposition  an  interest  which  was 
reversionary  at  the  time  of  the  commencement  of  the  Act, 
and  which  after  that  time  became  vested  in  possession  by 
the  death   of  another  person,   is  chaigeable  with  duty. 
The  15th   section   is  also  divided  into  branches.     First, 
**  where  at  the   time  appointed  for    the   commencement 
of  this  Act,  any  reversionary  property  expectant  on  death 
shall  be  vested  by  alienation  or  other  derivative  title"  (words 
suflScient  to  include  descent)  in  any  person  other  than  the 
person  who  shall  have  become  originally  entitled  thereto 
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under  any  such  disposition  or  devolution  as  is  mentioned  in 
the  second  section  of  this  Act,  then  the  person  in  whom 
such  property  shall  be  so  vested  shall  be  chargeable  with 
duty  in  respect  thereof  as  the  successor,  at  the  same  time 
and  at  the  same  rate  as  the  person  so  originally  entitled 
would  have  been  changeable  with  if  no  such  alienation  had 
been  made  or  derivative  title  created."    In  1853,  the  time 
appointed  for  the  commencement  of  the  Act,  this  property 
was  reversionary  property  expectant  on  the  death  of  the 
testator's  widow,  and  vested,  not  by  alienation,  but  by  other 
derivative  title,  that  is,  by  descent,  in  the  defendant,  a  per- 
son other  than  Richard  Willock  Rushton,  the  person  origin- 
ally  entitled  thereto  under  such  a  disposition  as  is  mentioned 
in  the  second  section  of  the  Act,  viz.,  the  will  of  the  settlor. 
Those  conditions  being  fulfilled,  the  defendant,  the  person 
in  whom  the  property  is  vested,  became  chargeable  with 
duty  on  the  death  of  the  tenant  for  life,  at  the  same  rate  as 
Richard  Willock  Rushton,  the  person  originally  entitled, 
would  have  been  chargeable  with  if  no  such  derivative  title 
had  been  created.     Then  the  only  question  is,  at  what  rate 
would  Richard  Willock  Rushton  have  been  chargeable.  Being 
a  stranger  in  blood  to  the  testator,  he  would  be  chargeable  at 
the  rate  of  107.  per  cent   The  I5th  section  proceeds  thus : — 
**  And  where,  after  the  time  appointed  for  the  commencement 
of  this  Act,  any  succession  shall,  before  the  successor  shall 
have  become  entitled  thereto,  or  to  the  income  thereof,  in 
possession  have  become  vested  by  alienation,  or  by  any  title 
not  conferrififf  a  new  succeseUm,  in  any  other  person,  then 
the  duty  payable  in  respect  thereof  shall  be  paid  at  the 
same  rate  and  time  as  the  same  would  have  been  payable 
if  no  such  alienation  had  been  made  or  derivative  title 
created.''      Where  there  is  a  disposition  of  property  in 
reversion,   a  new  succession  may  arise  when  it  vests  in 
possession,  in  which  case  the  duty  is  to  be  paid  according 
vou  11.^  n.  &  c.  u  u  n  £Xch* 
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to  the  relation  of  the  new  successor  to  his  immediate  pre- 
decessor; bat  if  there  be  a  derivative  title  which  does  not 
confer  a  new  succession^  the  duty  is  to  be  paid  at  the  same 
rate  as  the  original  successor  would  have  paid.  Here  there 
could  be  no  succession  upon  the  death  of  the  defendant's 
father,  within  the  second  branch  of  the  2nd  section,  because 
he  died  before  the  commencement  of  the  Act,  and  the  case 
is  clearly  within  the  15th  section.  [P^att,  B. — Suppose  the 
defendant  had  taken  the  property  under  a  will  made  by  his 
fether  before  the  Succession  Duty  Act,  would  that  have 
altered  the  case?]  The  devise  would  create  a  taxable 
succession,  but  the  question  would  still  remain  whether,  as 
the  testator  was  liable  to  pay  duty  as  well  as  the  devisee, 
the  15th  section  does  not  prescribe  the  time  and  rate  of 
duty  chaigeable.  [Martin,  B. — Might  not  a  title  by  will 
be  a  title  by  ''  alienation"  ?  If  a  man  gave  away  his  pro- 
perty by  will,  from  his  heir  at  law,  would  not  that  amount 
to  an  alienation?] 


Lvsh  and  Hensman  for  the  defendant — The  case  is  within 
the  2nd  section,  not  the  15th.  The  principle  of  the  Act  is  to 
tax  the  successor  in  proportion  to  the  degree  of  relationship 
which  subsisted  between  him  and  the  person  from  whom  he 
derived  the  estate.  IPoUockf  C.  B. — The  question  is,  who 
is  to  be  deemed  the  predecessor?  If  the  testator's  widow 
had  died  before  the  commencement  of  the  Act,  the  de- 
fendant's father  would  have  taken  the  estate  without  any 
liability  to  duty,  and  the  defendant,  upon  his  succession, 
would  have  been  chargeable  at  the  rate  otlL  per  cent.  If 
the  defendant's  father  had  survived  the  testator's  widow,  he 
must  have  paid  duty  at  the  rate  of  lOZ.  per  cent.,  and  the 
question  is  whether  under  the  15th  section,  the  defendant 
is  not  bound  to  pay  the  same  rate  of  duty  as  his  &ther 
would  have  paid.]     The  2nd  section  says,  that  the  term 
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predecessor  shall  denote  the  ancestor  or  other  person  from 
whom  the  interest  of  the  successor  is  derived.     Here  the 
defendant  derived  his  interest  from  his  father;  the  interest 
so  derived  is  a  succession,  and  the  father  is  predecessor.      Bushtoh. 
Suppose  the  estate  descended  from  father  to  son  through 
several  generations,  would  each  successor  derive  his  title 
from  the  original  testator?     In  the  case  of  Lord  Sahaun  v. 
The  Aeboeate  General  {a\  Lord  Campbell,  C,  held  that 
where,  the  succession  is  bj  **  disposition,"  the  settlor  is  the 
"  predecessor,"  and  where  by  *'  devolution''  the  last  possessor 
is  the  <*  predecessor."    Lord  Cratneorth  and  Lord  Chelms- 
ford  also  expressed  an  opinion  that  where  a  person  takes  by 
descent  his  ancestor  is  the  predecessor,  and  it  is  unimpor- 
tant to  consider  from  whom  the  title  was  originally  derived 
by  settlement  or  wilL     The  15th  section  has  received  a 
judicial  construction,  and  the  decbions  upon  it  do  not  sup- 
port the  argument  for  the  Crown.    In  The  Attorney  General 
v.  Gardner  {b\  a  testator  who  died  before  the  Succession 
Duty  Act  came  into  operation,  devised  a  reversion  in  respect 
of  which  he  would  not  have  been  liable  to  succession  duty  if 
it  had  vested  in  possession  in  his  lifetime  after  that  period;  and 
it  was  held  that  he  thereby  created  a  new  succession  which 
was  not  exempt  from  duty  under  the  15th  section  of  that  Act. 
There  Bramwell,  B.,  laid  down  that  the  property  was  not 
vested  in  the  defendant  by  alienation  or  other  derivative  title 
within  the  15th  section,  and  that  a  title  by  will  was  not  within 
those  words.     The  language  used  by  Martin^  B.,  in  deliver- 
ing the  judgment  of  the  Court  is  also  applicable  to  this  case. 
[Martin,  B. — Is  not  the  distinction  this? — In  The  Attorney 
General  v.  Gardner,  it  was  as  if  the  estates  created  by  the 
settlement  had  become  exhausted  and  extinct,  so  that  the 
testator  was  owner  of  the  fee  simple  not  by  virtue  of  any 
limitation  in  the  settlement,  but  as  of  his  own  property,  and 
(a)  3  Macq.  660,  673.  (b)  1  H.  &  C.  639. 
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the  disposition  by  him  was  carved  out  of  the  original  fee 
simple.     That  Is  not  so  in  this  case,  the  limitation  by  the 
testator  stands,  and  the  defendant  takes  by  virtue  of  iu   The 
15th  section  plainly  points  out  the  intention  of  the  legisla- 
ture with  respect  to  such  a  state  of  things.]  In  Lord  Brag^ 
brooke  v.  The  Attorney  General  (a),  Lord  Wensleydak  said : 
^*  The  15th  section  is  meant  to  meet  the  simple  case  of  a 
person  having  a  right  to  a  succession  within  the  meaning  of 
the  Act,  totally  alienating  that  right  to  another  person 
before  the  succession  opens;    or  carving  out  a  derivative 
interest  from  it,  in  which  case  the  section  provides  that  the 
assignee,  or  the  person  having  the  derivative  title,  shall  stand 
on  the  same  footing  as  the  assignor."    He  then  observes, 
that  if  there  is  a  title  conferring  a  new  succession^  the  15th 
section  does  not  apply.     [Martin,  B. — No  doubt,  speak* 
ing'  in  ordinary  language,  any  one  would  say  that  the  heir 
who  succeeded  to  hb  father's  property  was  the  successor  of 
his  father;  but  this  case  is  within  the  very  words  of  the 
15th  section.     Pollock,  C.  B. — If  the  defendant's  father  had 
lived  at  the  present  time,  he  would  have  been  chargeable 
with  duty  at  the  rate  of  10/.  per  cent ;  then  why  is  not  the 
defendant  to  pay  it?]     It  would  be  taxing  the  defendant, 
not  upon  his  succession,   but  his  father's.      The   words 
''  alienation''  ^'or  other  derivative  title"  in  the  15th  section, 
were  not  meant  to  include  descent  in  law.     The  word 
**  devolution,*'  which  occurs  in  the  latter  part  of  the  section, 
would  have  been  used  to  express  such  a  title. 


The  Attorney  General  was  not  called  upon  to  reply. 


Pollock,  C.  B. — We  are  all  of  opinion  that  the  defendant 
is  chargeable  with  duty  at  the  rate  of  lOZ.  per  cent.  Upon 
reading  the  2nd  and  15th  sections  the  case  is  plain.     An 

(a)  9  H.  L.  150,  178. 
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estate  was  devised  for  life  with  a  remainder  in  fee,  and  the 
remainderman  died  before  the  Succession  Duty  Act  came 
into  operation ;  but  the  tenant  for  life  lived  until  after  that 
period.  If  the  remainderman  had  died  after  the  tenant 
for  life  he  must  have  paid  duty  at  the  rate  of  1021  per  cent, 
and  the  defendant  who  takes  his  estate  by  descent  is  chai^- 
able  under  the  1 5th  section,  with  duty  at  the  same  rate. 

Martin^  B. — ^I  also  think  this  a  clear  case.    It  seems  to 
me  that  a  great  deal  of  the  argument  for  the  defendant  is 
founded  upon  an  endeavour  to   divert   the   2nd  section 
from  its  real  object     The  object  of  that  section  is  to  give 
a  definition  of  the  three  terms,  <' succession/'  "successor," 
and  "predecessor."    This  case  falls  within  the  15th  section. 
A  testator  devised  an  estate  to  A.  for  life,  with  remainder 
to  B.  in  fee.     B.  died  before  the  Succession  Duty  Act 
came  into  operation ;  but  A.  died  after  that  period.     By 
virtue  of  the  devise  the  heir  of  B.  became  entitled  to  the 
property  upon  the  death  of  his  father.     Then,  at  the  time 
appointed  for  the  commencement  of  the  Act,  did  any 
reversionary  property  expectant  on  death  vest  in  the  de- 
fendant by  alienation  or  other  derivative  title?    He  was 
not  possessed  of  this  property  except  as  a  reversionary  pro- 
perty by  virtue  of  a  derivative  title,  that  is  to  say,  by 
descent     Then  was  he  a  person  other  than  the  person 
originally  entitled  thereto  under  such  a  disposition  or  devo- 
lution as  is  mentioned  in  the  2nd  section.     His  father  was 
'  the  person'originally  entitled  thereto  under  such  a  dispo- 
sition as  is  mentioned  in  the  2nd  section,  viz.,  by  will. 
Then  the  15th  section  expressly  says  that  the  person  in 
whom  such  property  shall    be  vested  shall   be  charge- 
able with  duty  at  the  same  time  and  at  the  rate  as  the 
person  originally   entitled   would  have  been  chai^able. 
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It  seems  to  me  that  the  case  is  clearly  within  the  15th 
section. 

Channell,  B. — I  am  also  of  opinion  that  this  case  is 
within  the  I5th  section  of  the  Act  If  that  section  be  read 
apart  from  the  2nd  section,  I  think  there  can  be  no  reason- 
able doubt  on  the  subject.  I  agree  with  my  brother  Martin 
that  the  2nd  section  has  been  introduced  into  the  argument 
for  the  purpose  of  diverting  it  from  its  proper  object. 


PiGOTT,  B. — ^I  think  that  there  might  have  been  some 

foundation  for  the  argument,  on  the  part  of  the  defendant, 

if  the  last  two  lines  of  the  2nd  section  had  stood  alone ; 

but  when  the  15th  section  is  read  it  seems  to  me  impossible 

to  escape  from  the  conclusion  that  this  is  the  very  case 

contemplated  by  that  section.     I  think   that  the  wcmxIs 

''  deriTatiye  title,"  are  apt  words  to  express  the  state  of  this 

auccessiout 

Decree  accordingly. 


^^'  1*  HOiBBRT  t^  Hatton  and  Another. 

If  a  principal     X  ROVER  for  a  brig  and  stores. 

ratifies  the 

purchaae  by  Pleas. — Not  guilty,  and  not  possessed. 

chattel  which        At  the  trial,  before  Bramwell,  B.,  at  the  London  Sittings 

had  n^right     ^^^^  ^^^  Michaelmas  Term^  the  following  facts  appeared : — 

to  sell,  he  is 

guilty  of  a  conTenion  although  at  the  time  of  Hie  ratification  he  had  no  knowledge  that  the 

sale  was  imlawfiil. 

Therefore,  where  the  plaintiff's  ship  was  stranded  on  the  coast  of  AMca^  and  nnlawfhlly 
taken  possession  of  and  sold  by  W.  to  T.,  the  agent  of  the  defendants,  merchants  at  Liver- 
pool, whc^  on  being  informed  by  their  agent  of  the  pnrdbase  and  price,  wrote  in  reply: — "  We 
duly  recedved  yonr  letter  informing  ns  of  yonr  having  purchased  the  brig,  but  yon  Jo  not  say 
from  whom  yon  bought  her,  nor  whether  yon  have  tiie  register  with  her.  You  had  better,  for 
the  present,  make  a  hulk  of  her.  From  yonr  description  of  her  she  is  not  out  of  the  way  in  price 
if  she  has  not  sustained  much  damase. — Held,  a  ratification  by  the  defendants  of  the  tortious 
act  of  their  agent,  and  sufficient  evidence  in  trover  of  a  conversion  by  them. 
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The   plaintiff,  a  shipowner  in  London,  was  owner  of  the       1864. 
brig  **  John  Brooks,"  which  was  chartered  by  a  merchant  at      J^^^ 
Liverpool  to  carry  a  cargo  to  the  river  Bonny  in  Africa.  »• 

The  brig  arrived  off  the  bar  of  that  river  on  the  26th  of 
November,  1862,  when  she  got  into  shoal  water  by  the 
breakers.    The  captain  and  crew  left  her  and  went  on  shore 
to  procure  assistance.    A  person  named  Ward,  the  con- 
signee of  the  caigo,  took  possession  of  the  brig  and  caused 
her  to  be  brought  up  the  river  Bonny  and  surveyed ;  and 
without  any  authority  whatever  he  put  her  up  for  sale  by 
auction*    The  defendants  were  merchants  at  Liverpool, 
who  traded  to  the  coast  of  Africa.     Their  agent  at  the 
Bonny  river  was  a  person  named  Thompson,  who  was 
employed  principally  to  buy  palm  oil  in  exchange  for  Eng- 
lish goods.    Thompson  attended  the  sale,  and  on  the  1st 
of  January,  1863,  bought  the  ship  and  caigo  for  the  de- 
fendants for  330/.  12«.  6dl,  although  he  had  no  authority 
from  them  to  enter  into  contracts  of  that  description.     On 
the  ffth  of  January  Thompson  wrote  to  the  defendants  as 
follows:— 

^<  Messrs.  Hatton  &  Cookson.  *'  Bonny, 

**  Gentlemen,  "  Jan.  5, 1 863. 

<*  I  have  purchased  the  brig  ^*  John  Brooks"  for  you  at 
a  very  cheap  rate.  She  has  been  ashore  at  Bonny  Bar; 
built  of  English  oak,  thoroughly  copper-fastened.  She  had 
new  top-sides  eighteen  months  ago^  and  newly  metalled  in 
March  last.  I  shall  have  her  down  in  a  few  days,  and  will 
give  you  full  particulars  per  next  mail,  and  shall  act  accord- 
ing to  your  instructions  by  return  of  mail.  By  looking 
through  the  above  Ibt  you  will  find  it  a  very  cheap  bargain. 
^  Please  send  nails  and  few  sheds  copper. 

**  Your  obedient  servant, 

*'  P.  Thompson." 
At  the  top  of  the  letter  was  a  list  of  the  sums  he  had 
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paid    for   the  ship    and    stores,  making    in    the  whole 
HiLBw      3307. 12*.  6d. 

^^^  The  defendants  received  this  letter  at  Liverpool  on  the 

11th  of  February,  and  on  the  24th  they  wrote  in  answer  as 
follows : — 

**  Captdn  Peter  Thompson.  *'  Liverpool, 

"  Dear  Sir,  «  Feb.  24, 186a 

**  We  duly  received  your  letter  of  the  6th  of  Jannaiy, 
informing  us  of  your  having  purchased  the  brig  'John 
Brooks,'  but  you  do  not  say  from  whom  you  bought  her, 
nor  whether  you  have  the  register  with  her.  Ton  had 
better  for  the  present  make  a  hulk  of  her,  and  send  home 
the  'Invema'  during  the  summer  months.  From  your 
description  of  her  she  is  not  out  of  the  way  in  price,  if  she 
has  not  sustained  much  damage.  What  became  of  the 
cargo  ?  Let  us  know  all  particulars,  and  who  sold  her,  and 
about  the  register.    We  find  she  is  registered  in  London.*' 

On  the  I3th  of  March  the  defendants  received  from 
Thompson  a  letter,  dated  the  5th  of  February,  containing 
the  following  passages : — 

''  I  am  happy  to  let  you  know  that  I  have  completed  her, 
hove  her  down,  and  repaired  all  damages.  She  is  now 
afloat,  and  I  have  let  her  to  Captain  Mcintosh  at  40L  per 
month,  waiting  further  orders." 

On  the  3rd  of  March  the  plainti£P  sent  the  following 
telegram  from  London  to  the  defendants  at  Liverpool : — 

**As  owner  of  the  'John  Brooks,'  I  hereby  give  you 
notice  not  to  accept  or  pay  any  bills  drawn  at  Bonny  on 
account  of  the  purchase  of  the  said  vessel,  the  sale  beiug 
illegal." 

Subsequently  the  plaintiff  wrote  to  the  defendants  to  the 
same  effect  A  bill  drawn  by  Thompson  upon  the  defend- 
ants, and  given  to  Ward  for  the  price  of  the  ship,  was  pre- 
sented to  the  defendants  for  acceptance^  but  they  refused  to 
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accept  it,  and  wrote  to  Thompson  requesting  him  not  to  do       1864. 
any  further  repairs  to  the  brig.  Hilbmit 

It  was  submitted  on  behalf  of  the  defendants  that  there      „  *• 

Hattor. 

was  no  evidence  of  a  conversion.  The  learned  Judge  left 
it  to  the  jury  to  say  whether  the  defendants  had  ratified  the 
act  of  Thompson  in  purchasing  the  ship,  and  he  told  them, 
that  although  the  defendants  did  not  know  that  the  ship 
had  been  unlawftilly  sold,  yet  if  they  ratified  the  sale  they 
would  be  liable. 

The  jury  found  a  verdict  for  the  plaintifi^,  expressing  their 
opinion  that  th^  letter  of  the  24th  of  February  was  a  ratifi- 
cation of  the  act  of  Thompson.  The  damages  were  referred 
by  consent,  and  leave  was  reserved  to  the  defendants  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  there  was  no  evidence  of  a  conversion. 

MeUuhf  in  the  following  Michaelmas  Term,  obtained  a 
rule  nisi  accordingly ;  or  for  a  new  trial  on  the  ground  that 
it  was  a  misdirection  to  tell  the  jury  that,  if  the  defendants 
ratified  the  act  of  Thompson  in  purchasing  the  ship,  they 
were  liable  although  they  had  no  knowledge  of  the  circum- 
stances which  made  the  sale  illegal. 

Vernon  LuahingUm  shewed  cause  (a)  (Jan.  29). — First, 
there  was  evidence  of  a  conversion  by  the  defendants. 
Their  agent  purchased  the  ship  under  an  illegal  sale,  took 
possession  of  it,  and  let  it  at  a  profit.  The  defendants  never 
repudiated  his  acts,  but  by  their  letter  of  the  24th  February 
expressly  ratified  the  purchase  of  the  ship. 

The  Court  then  called  on 

Cohen  (with  whom  was  MelHsh),  to  support  the  rule. — 

(a)  Before  PoOock,  C.  B.,  Martin^  B.,  BramwtUj  B^  and  Chan- 
neU,B. 
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1864.       There  was  no  evidence  against  the  defendants  of  a  confer* 

^[^^^     sion.     A  ratification  is  not  equivalent  to  a  prior  command 

V'  unless  made  with  full  knowledse  of  all  the  circumstances. 

Battov.  ^ 

So  long  as  the  unconsciousness  lasts  there  is  no  wrong; 
and  no  right  of  action  arises  where  there  is  no  wrong : 
Austin  on  Jurisprudence,  voL  2,  p.  455.  When  the  de- 
fendants wrote  the  letter  of  the  24th  of  February  they  had 
no  knowledge  that  their  agent  had  not  purchased  the  ship 
at  a  lawful  sale.  A  mere  purchase  of  goods,  in  good  faith, 
from  one  who  had  no  right  to  sell  them,  is  not  a  conversion 
of  them,  against  the  lawful  owner,  until  hts  title  has  been 
made  known  and  resisted:  Greenleaf  on  Evidence,  yoI.  2, 
§  642,  p.  695,  7th  ed.  Immediately  the  defendants  had 
notice  that  the  ship  belonged  to  the  plaintiff  they  directed 
their  agent  to  do  no  more  repairs,  and  refused  to  accept  the 
bill  drawn  upon  them  for  the  price.  No  injury  has  been 
done  to  the  ship,  but  its  value  has  been  increased  by  the 
defendants'  purchase  of  it.  In  Burroughes  v*  Bayne  (a) 
and  Pitt^  v.  WUkinson  (&)  there  was  a  demand  and  refusal 
to  deliver  up  the  chattel  Moreover,  the  sale  is  not  void, 
but  voidable  only;  and  the  plaintiff  can  maintain  no  action 
until  he  has  elected  to  avoid  it :  The  Banita  (c).  Therefore 
a  demand  and  refusal  are  necessary  to  constitute  a  conver- 
sion: Nixon  V.  Jenkms  {d)\  M^Combie  v.  Dames {e);  J£s^ 
caJ/e  V.  Lunuden  (/).  In  FeaihenUmhaugh  v.  MinUon{g) 
the  defendant  sold  the  goods ;  and  a  sale  alone  amounts  to 
a  conversion.  Here  the  defendants'  agent  was  guilty  of  a 
conversion  in  letting  the  ship ;  but  that  was  without  the 
kiiowledge  of  the  defendants.  A  person  who  ratifies  a 
trespass  committed  on  his  behalf  becomes  a  trespasser  by 

(o)  5  H.  &  N.  296.  (e)  6  East,  538. 

(ft)  2  H.  &  C.  72.  (J)  1  C.  &  K.  309. 

(c)  y.  Liuh.  252.  (^)  8  Taunt.  237. 
{d)  2  H.  Black.  135. 
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estoppel :    Bird  v.  Brown  (a).     But  the  maxim,  ''  Omnia        1864. 
ratihabitio  retrotrahitur  et  mandato  priori  aeqaiparatur,"  has      hiumbt 
neyer  been  applied  so  as  to  render  a  principal  liable  for  *- 

a  tortious  act  of  his  agent  of  which  he  had  no  knowledge. 
jFreemanY.Ra8h€r(b);  Lewis  "9. Bead  {c);  OwingsY.Hutt{d}; 
Copdand  v.  The  Mercantile  Luurance  Company  (e) ;  Bell  v. 
Cfunmngham  (/),  and  Parsons  on  Contracts^  vol.  1,  p.  47, 
note  (u),  are  authorities  that  the  ratification  of  an  act  of  an 
agent,  in  order  to  bind  the  principal,  must  be  made  with 
full  knowledge  of  all  the  material  facts. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Mabtik,  B. — This  is  an  action  of  trover,  and  the  question 
is  whether  there  was  evidence  to  go  to  the  jury  against  the 
defendants  of  a  conversion.  The  fiicts  were  that  a  ship 
called  ''John  Brooks*'  was  on  shore  at  the  entrance  to  the 
river  Bonny  on  the  coast  of  Africa,  and  was  abandoned  by 
the  master  and  crew.  She  was  taken  possession  of  by  a 
Hr.  Ward  and  brought  into  the  river,  and  afterwards  sold 
by  auction  by  Mr.  Ward  to  a  Mr.  Thompson  and  taken 
possession  of  by  him.  It  was  admitted  by  the  learned 
counsel  for  the  defendants  that  the  sale  was  altogether 
unlawful  and  passed  no  property  in  the  ship.  The  defend- 
ants were  merchants  in  England,  and  Mr.  Thompson  was 
their  agent  at  Bonny  and  bought  the  ship  for  them.  He 
then  wrote  them  a  letter  as  follows  :^His  lordship  read 
the  letter  of  the  5th  of  January,  1863  (y» 

Upon  the  24lh  February  the  defendant  answered  this 

(a)  4  EiEch.  786.  (t)   6  Pick.  198. 

(b)  18  Q.  B.  780.  (/)  8  Peten,  69.  81. 

(c)  18  M.  &  W.  834.  (g]  Ante,  p.  823. 
Id)  9  Petersi  607, 629. 
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letter  as  follows:— (His  lordship  read  the  letter  of  the  24th 
February,  1863  (a),  putting  stress  on  the  words  <'yoa  had 
better  for  the  present  make  a  hulk  of  her.*^ 

There  are  other  letters  to  the  same  effect  which  it  does 
not  seem  necessary  particularly  to  mention. 

There  is  no  doubt  that  Mn  Ward  was  guilty  of  a  conver- 
sion by  the  sale,  and- Mr.  Thompson  guilty  of  one  by  buymg 
and  taking  possession  of  the  ship;  if  so,  the  only  question 
is,  did  the  defendants  adopt  and  ratify  his  act  of  buying  and 
taking  possession,  and  it  seems  to  us  that  there  was  evidence 
to  go  to  the  jury  that  he  did.  Indeed,  we  think  that  the 
letter  of  the  24th  February,  in  answer  to  that  of  Thompson 
of  the  5th  January,  proves  this  adoption  and  ratification, 
and  rendered  them  responsible  for  Mr.  Thompson's  acts. 
We  understand  the  jury  expressed  themselves  clearly  of  the 
same  opinion,  and  we  are  of  opinion  there  was  evidence 
upon  which  they  might  act,  which  is  the  only  matter  we 
have  to  decide. 

(a)  Ante,  p.  824. 


Jan.  25.      Thb  Ipstones  Pabk  Ibon  Oee  Company  (Limited)  v. 

George  Pattinson. 


XJSCLARATION  on  a  promissoiy  note  made  by  one 
Griffiths  for  payment  to  the  defendant  of  496/.  8«.  6d. 


A  deed  under 

the  192nd 

section  of  the 

Bankmptcj 

Act,  1861,  does  not  operate  as  a  statntable  release  of  the  debtor,  pleadable  in  bar  of  an 

action  1^  a  creditor ;   and  the  debtor  can  only  arul  himself  of  it  by  application  to  the 

Court  of  Bankruptcy  to  stay  the  proceedings ;  or  after  certificate  by  appHcatioo  to  the 

Court  in  which  judgmeut  has  been  obtained  to  stay  execution. 

SetnbUj  that  a  deed  by  which  a  debtor  assigns  all  his  estate  and  effects  to  a  trustee  to  be 
applied  and  administered  for  the  benefit  of  his  creditors  in  like  manner  as  if  he  had  be«n 
adjudged  bankrupt,  and  which  contains  no  release  of  the  debtor,  is  a  valid  deed  within  the 
192nd  section  of  the  Bankruptcy  Act,  1861. 
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one   month  after  date,  and  indorsed  by  the   defendant       1864. 
to  the  plaintiff.     There  were  also  counts  for  ffoods  sold,      ^'^"^'^^ 

*  ^  iPSTONES 

&C.  Park 

Plea* — inat  after  the  accming  of  the  alleged  causes  of    _    v. 
action,  and  after  the  Bankruptcy  Act,  1861,  commenced 
and  took  effect,  to  wit,  on  the  27th  day  of  Februaiy,  1862, 
an  indenture  was  made  in  the  words  and  figures  following, 
that  is  to  say : — "  This  deed  made  the  27th  day  of  February, 
1862,  between  George  Pattinson  (the  defendant),  of,  &&, 
ironstone-master,  of  the  one  part,  and  Samuel  Pattinson, 
of,  &c.,  on  behalf  of  and  with  the  assent  of  the  undersigned 
creditors  of  the  said  G.  Pattinson,  of  the  other  part :  Wit- 
nesseth,  that  the  said  G.  Pattinson  hereby  conveys  all  his 
estate  and  effects  to  the  said  S.  Pattinson  absolutely,  to  be 
applied  and  administered  for  the  benefit  of  the  creditors 
of  the  said  G.  Pattinson  in  like  manner  as  if  the  said 
G.  Pattinson  had  been  at  the  date  hereof  duly  adjudged 
bankrupt.     And   the  creditors  of  the  said  G.  Pattinson 
assenting  hereto,  being  ftilly  satisfied  that  his  estate  will  not 
realize  more  than  5$,  in  the  pound,  hereby  agree  to  accept 
the  sum  of  5«.  in  the  pound  in  discharge  of  their  respective 
debts,  to  be  paid  within  twelve  months  from   the  date 
hereof.     And  the  said  G.  Pattinson  doth  hereby  expressly 
declare  that  the  whole  of  the  debts  owing  by  him,  and 
upon  which  the  said  composition  will  be  payable,  do  not 
exceed  the  sum  of  21002L    In  witness  whereof  the  said 
parties  to  these  presents  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written."    (Executed  by 
the  defendant,  the  trustee  and  six  creditors). — Averments: 
that  the  said  deed  has  become  and  is  valid,  effectual  and 
binding  on  all  the  creditors  of  the  defendant,  including  the 
plaintiff,  as  if  they  were  parties  to  and  had  actually  exe- 
cuted the  same ;  and  that  all  the  conditions  mentioned  in 
the  Bankruptcy  Act,  1861,  in  that  behalf  have  been  ob- 


Pattinson. 
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1864.        served ;  and  that  a  majority  in  number  representing  three- 
^^'"^'^^      fourths  in  value  of  the  creditors  of  the  defendant  whose 

Ipstohss 

Park  debts  respectively  amount  to  10/.  and  upward  have   in 

I»oii  Oeb  Co.  .  .                                                                   , 

V.  writing  approved  of  and  assented  to  the  said  deed ;    and 

that  the  said  trustee  appointed  by  the  said  deed  duly  exe- 
cuted the  same ;  and  that  the  execution  of  the  said  deed 
by  the  defendant  was  attested  by  an  attorney  and  solicitor; 
and  that  within  twenty-eight  days  firom  the  day  of  the 
execution  of  the  said  deed  by  the  defendant  the  said  deed 
was  produced  and  left,  having  been  first  duly  stamped,  at 
the  ofl^  of  the  Chief  Registrar  in  Bankruptcy  for  the 
purpose  of  being  roistered;  and  together  with  the  said 
deed  there  was  delivered  to  the  said  Chief  Registrar  such 
affidavit  as  by  the  said  Act  is  in  that  behalf  required ;  and 
that  the  said  deed  before  registration  was  duly  stamped  as 
by  the  statute  is  provided ;  and  immediately  on  the  execu- 
tion thereof  by  the  defendant  possession  of  all  the  property 
comprised  therein  of  which  the  defendant  could  give  or 
order  possession  was  given  to  the  said  trustee ;  and  the  said 
deed  was  within  twenty-eight  days  after  the  execution  thereof 
by  the  defendant*  duly  registered  in  the  Court  of  Bank- 
ruptcy; and  the  said  deed  on  being  so  registered  had  a 
memorandum  thereof  written  on  the  face  of  the  said  deed, 
stating  the  day  and  the  hour  of  the  day  at  which  the  same 
was  brought  into  the  office  of  the  chief  clerk  for  registration ; 
and  a  certificate  of  filing  and  registration  of  the  said  deed 
under  the  hand  of  the  Chief  Registrar  and  seal  of  the 
(3ourt  of  Bankruptcy  has  been  duly  granted  to  the  defend- 
ant ;  and  the  plaintiff,  before  and  when  the  said  deed,  was 
made  was  a  creditor  of  the  defendant  in  respect  of  the 
cause  of  action  in  the  declaration  mentioned,  and  has  had 
due  notice  of  the  said  deed  and  been  requested  to  execute 
the  same,  and  might  and  could  have  executed  the  same 
had  he  been  so  minded,  and  still  may  execute  the  same; 
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and  the  said  deed  is  now  in  foil  force  and  efiect ;  end  all 
things  on  the  defendant's  part  have  been  done  and  happened      , 
to  render  the  said  deed  as  binding  on  the  plaintiff  as  if  he  ,     ^^^^ 
had  actually  executed  the  same,  and  to  release  the  defend-  p. 

ant  from  the  plaintiffs'  action  by  force  of  the  deed  and  of 
the  statute  in  such  case  made.  And  the  defendant  has 
been  and  is  by  means  of  the  premises  released  and  dis- 
charged from  this  action. 

Demurrer,  and  joinder  therein. 

Sir  Gearye  Hanyman,  in  support  of  the  demurrer. — First, 
this  is  not  a  deed  binding  on  the  plaintiff  under  the  1 92nd 
section  of  the  Bankruptcy  Act,  1861  (24  &  25  Vict.  c.  134). 
The  deed  consists  of  two  parts ;  first,  an  assignment  of  all 
the  debtor's  estate  and  effects  to  a  trustee  for  the  benefit  of 
his  creditors ;  secondly,  a  coYenant  by  the  CLssenting  creditors 
to  accept  bs.  in  the  pound,  provided  it  is  paid  within  twelve 
months.  That  covenant  does  not  bind  the  non-assenting 
creditors.  Its  language  is  confined  to  those  creditors  who 
sign  the  deed  In  Legg  v.  Cheeaebraugh  (a)  the  Court 
drew  a  distinction  between. a  covenant  applicable  to  the 
creditors  in  general,  and  a  covenant  in  its  nature  merely 
personal  *to  the  individual  creditors  who  chose  to  sign  the 
deed. — Secondly,  the  deed  contains  no  release  and  there* 
fore  is  not  pleadable  in  bar  of  the  action,  but  only  affords 
ground  for  application  to  the  Court  of  Bankruptcy  to  stay 
the  proceedings.  In  bankruptcy,  proof  of  a  debt  cannot 
be  pleaded  in  bar  to  an  action  for  the  same  debt :  Harky  v. 
Greenwood  (&).  Nor  will  the  Court  in  which  the  action  is 
brought  stay  the  proceedings:  Hansford  v.  Barry  (c).  The 
deed  itself^  even  if  binding  on  the  plaintiff,  cannot  operate 
as  a  release  of  his  debt:  Tabor  v.  Edwards (d);  and  the 

(a)  5  0.  B.,  N.  S.  741.  (c)  7  Dow.  P.  C.  807. 

(&)  5  B.  &  Aid.  95.  (d)  4  C.  B.,  N.  S.  1. 
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1864.        BaDkraptcy  Act,  1861,  does  not  give  it  that  effect     The 
^'^^^^^      extent  of  its  operation  under  that  Act  is  defined  by  thf 

Ipptomes  ^  " 

Pabk  1 97th  section,  which  provides  that  **  the  debtor  and  credi 
tors  and  trustees,  parties  to  the  deed,  or  wholiave  assented 
thereto  or  are  bound  thereby,  shall  in  all  matters  relating 
to  the  estate  and  effects  of  such  debtor  be  subject  to  the 
jurisdiction  of  the  Court  of  Bankruptcy,  and  shall  respec- 
tively have  the  benefit  of  and  be  liable  to  all  the  provisions 
of  this  Act,  in  the  same  or  like  manner  as  if  the  debtor  had 
been  adjudged  a  bankrupt,  and  the  creditors  had  proved, 
and  the  trustees  had  been  appointed  creditors*  assignees 
under  the  bankruptcy."  Then,  by  the  1 98th  section,  the 
debtor's  property  and  person  are  protected  from  execution ; 
and  a  certificate  of  the  filing  and  registration  of  the  deed 
is  available  to  the  debtor  for  all  purposes  as  a  protection 
in  bankruptcy.  But  if  the  deed  is  pleadable  in  bar,  the 
debtor  would  be  in  the  same  position  as  if  the  debt  was 
released* 

Morgan  Llmfd,  in  support  of  the  plea. — The  deed  is  binding 
on  the  plaintiff  in  the  same  way  as  if  he  had  executed  it. 
It  is  a  deed  for  the  benefit  of  all  the  creditors,  for  the  debtor 
assigns  all  his  estate  and  effects  for  the  benefit  of  liis  credi- 
tors in  like  manner  as  if  he  had  been  adjudged  bankrupt. 
Therefore  every  creditor  has  a  right  to  share  in  the  pro- 
perty. Then,  the  deed  being  binding  on  the  plaintiff,  the 
question  is  what  is  its  effect.  By  force  of  the  Bankruptcy 
Act,  1861,  it  operates  as  a  release  of  the  debts.  The 
requisites  of  the  statute  having  been  complied  with,  by  the 
192nd  section  the  plaintiff  is  in  the  same  position  as  if  he  had 
executed  the  deed  and  released  his  debt.  The  object  was 
not  merely  to  assign  all  the  debtor's  property  for  the  benefit 
of  his  creditors,  but  to  assign  it  in  satisfaction  of  their 
debts.     The  debtor  has  no  consideration  for  the  deed  unless 
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he  is  released  from  the  debt    The  deed  is  in  this  fonn  in        1834. 
order  to  comply  with  the  requisites  of  the  Act.     All  the 


Ipstokes 
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cases  have  proceeded  on  the  assamption  that  a  deed  of  this  Park 
kind  is  pleadable  in  bar.  In  Legg  v.  Cheesehrougli  (a),  the  _  «. 
operation  of  the  deed  as  a  release  was  limited  to  creditors 
who  signed  it.  {Martin^  B. — Whatever  operation  the 
statute  gives  this  deed,  there  is  nothing  in  it  to  prevent 
a  creditor  suing  the  debtor  until  he  obtains  his  certificate.] 
In  Lewis  v.  Jones  {b\  Holrogd,  J.,  said,  that  unless  an 
agreement  for  a  composition  can  be  got  rid  of  on  the  ground 
of  fraud,  it  operates-  as  an  accord  and  satisfitction  of  the 
original  debt  And  in  Flockton  v.  Hall  (c),  Erk,  J.,  said : 
'^  I  take  the  law  to  be,  that  an  agreement  may  be  accepted 
in  satisfaction  of  an  existing  cause  of  action.**  The  197th 
section  merely  provides  for  the  manner  in  which  the  com- 
position  is  to  be  carried  into  efiect,  and  has  no  reference  to 
the  case  of  an  action  against  the  debtor.  The  plaintiff  is 
in  the  same  position  as  if  he  had  proved  his  debt  in  bank- 
ruptcy ;  and  proving  a  debt  is  an  election  not  to  proceed 
by  action :  12  &  13  Vict.  c.  106,  s.  182.  [Martin,  B.— In 
Harky  v.  Greenwood  (J),  Bailey,  J.,  said : — ''  If  it  be  a  bar 
at  law,  it  must  become  so  by  the  positive  enactment  of  the 
statute.*^  In  the  case  of  bankruptcy  the  certificate  is  plead- 
able in  bar,  and  if  this  deed  is  not  an  answer  to  the  action 
it  is  doubtful  whether  any  deed  firamed  on  the  Bankruptcy 
Act,  1861,  can  be  pleaded  in  bar.  The  200th  section  and 
Schedule  (D.)  of  that  Act  shew  that  the  legislature  in- 
tended that  a  deed  of  this  kind  should  operate  as  a  statutable 
release  of  the  debt 

Sir  George  Honyman  was  not  called  upon  to  reply. 

(a)  5  C.  B.,  N.  S.  741.  (c)  14  Q.  B.  380. 

(6)  4  B.  &  C.  606.  Id)  5  B.  &  Aid.  95,  101. 

VOL.  IL — H.   &  C.  Ill  BXCII. 
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1864.  Pollock,  C.  B. — I  am  of  opinion  that  the  plaintifis  are 

^"^^  ""^     entitled  to  judinnent.     The  deed  in  question  does  not  in 

Park       terms  contain  a  release  of  the  debt,  but  it  is  contended 
Ibok  Orb  Co.  .  i  j. 

V.  that  It  operates  as  a  release,  and  taken  with  the  proceedinf^ 

alleged  in  the  plea  is  a  bar  to  the  action.  No  doubt,  if  the 
plaintiflb  had  executed  the  deed,  and  it  had  contuned  a 
release,  and  all  the  requisites  of  the  statute  had  been  com* 
plied  with,  it  might  have  been  pleaded  in  bar;  but  I  appre- 
hend all  that  the  statute  intended  to  do  was  to  place  a 
debtor,  who  makes  an  arrangement  with  a  certain  p<Mrtion 
of  his  creditors,  in  the  same  situation  as  he  would  have 
been  under  the  old  bankrupt  law,  that  is,  to  protect  him 
from  being  harassed  by  actions.  The  mode  in  which  that 
was  effected  under  the  old  bankrupt  law  was  by  the  Court 
of  Bankruptcy  interfering,  or  by  this  Court  giving  eflect  to 
their  certificate,  if  the  bankrupt  had  obtained  one ;  and  it 
seems  to  me  that  the  only  remedy,  where  an  arrangement 
of  this  kind  has  been  made,  is  to  apply  to  the  Court  of 
Bankruptcy  to  stay  the  proceedings.  Mr.  Uoyd  seemed  to 
consider  that,  unless  the  deed  operated  as  a  release  or  the 
debtor  obtained  his  certificate,  he  would  derive  no  benefit 
from  the  deed.  I  think,  however,  that  if  the  debtor  is  in 
such  a  position  that  the  Court  of  Bankruptcy  would  stay 
the  proceedings  thai  is  sufficient^  and  that  there  is  no  occa- 
sion for  a  release  or  a  certificate.  Under  the  Insolvent  Acts, 
(and  it  may  be  observed  that  the  Bankruptcy  Act,  1861,  is 
an  amalgamation  of  the  law  of  bankruptcy  and  insolvency), 
an  insolvent  never  obtained  a  final  disdiarge.  Although  a 
debtor  who  has  effected  an  arrangement  with  his  creditors 
is  entitled  to  protection,  it  appears  to  me  with  reference  to 
the  object  of  the  Act,  the  language  of  it,  and  by  analogy 
to  proceedings  under  former  Acts,  that  this  deed  is  not 
pleadable  in  bar  of  the  action,  and  that  the  plaintiflb  are 
entitled  to  judgment.    ^ 
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Martin,  B. — I  am  of  the  same  opinion.    This  deed 
appears  to  me  within  the  meaning  of  the  Act  and  the      ^ 
intention  of  the  l^iislature.    If  a  peraon  has  a  debt  owing        ^^^ 
to  him,  he  has  a  right  to  sue  for  it  in  a  Court  of  law.     If  «. 

the  debt  be  paid,  that  is  a  bar:  if  the  debt  be  released,  that 
18  a  bar.  So  if  an  aet  of  parliament  says  that,  under  certun 
circumstances,  no  action  shall  be  brought,  and  that  the 
statute  shall  be  a  bar,  it  has  that  operation.  In  the  two 
former  cases  the  debt  is  extinguished ;  but,  according  to  the 
judgment  of  Baiky^  J.,  in  Harley  v.  Chtenwood  (a),  (with 
which  I  entirely  agree),  if  in  a  case  of  this  kind  there  is  a 
bar  by  which  the  debt  is  extinguished,  it  must  be  by  the 
positive  enactment  of  the  statute.  Here  the  deed  admits 
that  the  debt  is  due  and  owing ;  and  the  only  effect  of  a 
judgment  is  that  instead  of  being  a  debt  on  simple  contract 
it  becomes  a  debt  of  record  enforceable  by  execution.  The 
statute  carefully  avoids  saying  that  it  shall  be  a  bar,  but  the 
1 98th  section  provides  for  the  protection  of  the  debtor's 
property  and  person  from  execution,  and  points  out  the 
manner  in  which  that  protection  shall  be  effected*  Then 
what  right  have  we  to  say  that  the  statute  is  a  bar  to  the 
action  and  an  extinguishment  of  the  debt?  If  we  were  so 
to  hold,  this  inconvenience  would  follow,  that,  although  the 
deed  was  never  carried  into  effect,  the  debt  would  be 
altogether  gone,  for  where  there  is  a  legal  bar  of  a  debt  it  is 
barred  for  ever.  The  operation  of  a  judgment  for  the 
defendant  would  be  to  extinguish  the  debt.  The  real 
answer,  however,  is  that  the  legislature  has  so  framed  the 
statute  that  it  cannot  have  the  operation  contended  for.  So 
far  as  my  experience  goes,  this  is  the  only  good  deed  I  have 
seen.    It  has  the  operation  the  legislature  intended 

Chankbll,  B. — I  am  also  of  opinion  that  the  plaintifis  are 

(a)  5B.&Ald.d5.10I. 
Ill  2 
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1864,        entitled  to  judgment.   If  it  were  necessary  to  decide  whether 
^^^^f^^      this  deed  was  inoperative,  I  should  pause  before  I  came  to 

JrSTONBS  *  '^ 

Pakk        that  conclusioQ.     But  that  is  not  the  question  now  before 
Iron  Or*  Co. 

V,  us.     The  question  is  whether  this  deed  is  a  bar  toiheaeUow^ 

Fatti  hsoh 

in  other  words,  whether  it  can  be  pleaded  as  a  statutable 
release.  I  think  it  cannot.  I  agree  with  my  brother 
Martin  that  the  deed  is  operative,  but  not  in  the  way  in 
which  it  has  been  relied  on.  It  places  the  debtor  in  the 
same  position  as  if  there  had  been  an  adjudication  of  bank- 
ruptcy, appointment  of  assignees,  and  proof  by  the  plaintiff 
of  his  debt.  Taking  those  three  circumstances  as  resulting 
from  the  deed,  they  do  not  render  it  pleadable  in  bar,  or,  in 
other  words,  a  statutable  release  of  the  debt  The  powers, 
rights,  and  remedies  of  the  trustee  and  creditors  with 
respect  to  the  debtor  and  his  estate  and  effects  are  the 
same  as  in  bankruptcy;  but  in  bankruptcy  it  would  be  no 
answer  to  an  action  by  a  creditor  to  plead  that  a  fiat  had 
issued,  assignees  had  been  appointed,  and  the  creditor 
had  proved  his  debt  That  might  warrant  an  application 
to  the  Court  of  Bankruptcy  to  stay  the  proceedings,  or 
expunge  the  proof  of  the  debt,  but  it  would  be  no  bar  to 
the  action.  If  the  creditor  obtained  judgment,  and  before 
execution  the  bankrupt  obtained  his  certificate,  he  might 
apply  to  the  Court  to  prevent  execution  issuing.  Looking 
at  the  remedy  which  this  debtor  has,  I  think  that  the  deed 
is  not  only  operative  but  has  a  most  beneficial  operation  in 
this  case,  where  there  is  no  reason  to  suppose  that  the  assent- 
ing creditors  have  acted  otherwise  than  fairly.  It  has  the 
beneficial  effect  of  deterring  creditors  from  harassing  the 
debtor  with  actions ;  for  the  object  of  a  creditor  in  suing  is 
not  merely  to  obtain  judgment  but  to  get  the  fruits  of  it, 
and  he  knows  that  if  the  proceedings  under  a  deed  of  this 
kind  are  carried  out,  and  the  debtor  obtains  a  certificate, 
the  judgment  is  inoperative.     It  seems  to  me,  therefore,  that 


0. 
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this  deed  is  not  only  operative  but  has  a  large  and  bene-        lvS64. 
ficial  operation.  ^-'"^^ — ' 

.  •        ,      ,  IPSTONEg 

It  has  been  said  that,  if  this  deed  is  not  pleadable,  it  is  Park 
doubtful  whether  any  deed  good  under  this  Act  can  be 
pleaded  in  bar.  Upon  that  point  it  is  not  necessary  to 
express  any  opinion.  I  can,  however,  well  understand  that 
where  certain  creditors  have  executed  a  deed  of  this  kind, 
and,  in  addition  to  a  covenant  not  to  sue,  have  agreed  that 
if  they  do  the  deed  may  be  pleaded  as  a  release,  it  is 
pleadable  in  bar  of  the  action.  That  question,  however, 
is  immaterial  with  reference  to  the  circumstances  of  the 
present  case. 

PiooTT,  B. — I  agree  with  the  rest  of  the  Court,  although, 
I  own,  with  some  little  doubt  in  consequence  of  the  form 
of  deed  given  in  Schedule  (D)  of  the  Act.  I  should  have 
thought  that  the  192nd  section  contemplated  a  deed  which 
would  operate  as  a  release.  This  deed  does  not  contain  a 
release,  and  in  the  result  I  have  come  to  the  same  con- 
clusion as  the  rest  of  the  Court,  that  this  deed  is  not  plead- 
able in  bar;  for  after  the  decision  in  Barley  v.  Greentoood, 
and  the  principle  there  laid  down,  it  is  remarkable,  if  the 
legislature  meant  to  bar  actions  when  a  deed  has  been 
entered  into  by  the  requisite  number  of  cr^itors  (seeing 
how  minutely  they  have  described  what  shall  follow  the 
registration  of  such  a  deed),  that  they  did  not  expressly 
say  that  it  shall  be  a  bar  to  any  action.  No  doubt  there  is 
a  seeming  anomaly  in  leaving  a  debtor  to  be  harassed 
with  actions  after  he  has  assigned  all  his  property  to  trustees 
for  the  benefit  of  his  creditors.  But  I  suppose  the  legisla- 
ture thought  that  such  actions  would  not  be  brought  with- 
out good  reason.  Therefore,  although  not  without  some 
little  doubt,  I  agree  with  the  rest  of  the  Court 

Judgment  for  the  plaintifir. 
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Jan.  16.  30.    MoBTiMOBE,  appellant,  V.  The  Commissionebs  of  Inland 

Revenue,  respondents. 

'^m^^      In  pureuance  of  the  13  &  14  Vict.  c.  97,  s.  16,  the  Com- 


mortgage, 

debt  or  missioners  of  Inland  Revenue  stated  the  following  case  for 

warn,  of  ^ 

money,"  in  the  the  opinion  of  this  Court : — 

Stamp  Act,  * 

16  &  17  Vict  By  an  indenture  bearing  date  the  22nd  December,  1854, 

indnde  con-  and  made  between  Henry  George  Augustus  Cowne  of  the 

aa^aUolv^  ^i^t  part,  Thomas  Pocock  of  the  second  part.  Sir  Robert 

^^Thiiefore  ^^^^  Harvey,  George  Percy  Elliott  and  Thomas  Godfrey 

b?in^  seized  Sambrooke,  trustees    of  the    General  Reversionary  and 

of  an  estate  Investment  Company  (and  hereinafter  called  "the  said 

tail  in  certain  sr     y    \ 

property  trustees**),    of   the    third  part:    It  was  recited  that   by 

expectant 

npon  the  virtue  of  the  will  (a)  of  Elizabeth  Nelthorpe,  deceased,  the 

withoat  issue  said   Henry  G.   A,   Cowne  was,  immediately  before  the 

iuid\Lo  upon  execution  of  the  disentailing  deed  thereinafter  recited,  seized 
of  sf  1»e^ted  ^^  ^^  estate  tail  in  the  hereditaments  described  in  the  first 

a  disentidiing  schedule  thereunto  annexed,  expectant  upon  the  decease 

deed,  and  in  »       r                  r 

oonsidention  without  issue  of  James  Tudor  Nelthorpe,  and  also  expect- 

of  16,082/.  ^                          '^ 

mortigaged  ant  upou  the  decease  of  Samuel  Cowne:  and  also  by 

the  property 

for  38.000/..  virtue  of  other  circumstances  was  also  seized  of  an  estate  in 


within  three  tail  in  the  premises  thereinafter  mentioned  in  the  second 
ihedecease'  schedule  thereto  in  like  expectancy  as  aforesaid*  and  by 
pro^ded^N  '    reason  of  the  said  events  and  otherwise  the  said  Henry 

died  without 

issue  male,  and  C.  afterwards  sold  the  property  (subject  to  the  mortgage)  to  T/L  for  625021 — 
HMy  that  ad  valorem  duty  was  ehaigeable  in  re^>ect  of  the  mortgage  debt  of  SS^OOOiL  as  put 
of  the  consideration  for  the  purchase,  although  it  was  only  payable  upon  a  oonting^it 
event  which  might  never  happen. 

(o)  In  the  oourfle  of  the  argu-  year  1794,  and  that  James  Tudor 
ment  it  was  stated  by  eoansel  Nelthorpe  was  66  or  70  years  of 
th^t  the  will  was  made  in  the     age. 
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G.  A.  Cowne  was  at  the  same  time  entitled  to  an  estate  in 
tail  male  or  qnasi  tail  male  in  like  reversion  as  aforesaid  to 
18,7761. Ss.5d.  three  per  cent,  consols:  Also  reciting  the 
deed  of  disentailing  assurance  before  referred  to,  dated  the 
21  St  December,  1854:    And  reciting  that  the  said  Henry 
G.  A  •  Cowne  had  applied  to  the  said  trustees  and  proposed  to 
them  that  in  consideration  of  the  sum  of  15,0822.  5«.,  to  be 
paid  to  him  by  the  said  trustees,  he  would  secure  by  way  of 
mortgage  a  contingent  reversionary  sum  of  38,000/.  to  be 
paid  to  them  within  three  months  after  the  decease  of  the 
said  James  Tudor  Nelthorpe  and  Samuel  Cowne,  provided 
the  said  James  Tudor  Nelthorpe  died  without  issue  male ; 
and  the  said  contingent  reversionary  sum,  if  it  became 
payable,  to  carry  interest  at  5/.  per  cent  per  annum  from  the 
decease  of  such  survivor  till   the  payment  thereof:  that 
the  said  trustees  had  agreed  to  advance  the  said  sum  of 
15,082/.  5s.  on  the  terms  aforesaid,  on  having  the  said  sum 
of  38,000/.  and  interest  secured  to  them  by  the  warrant  of 
attorney  of  the  said  Heniy  G.  A.  Cowne  and  also  by  the 
now  abstracting  indenture.    (The  said  warrant  of  attorney 
being  recited  accordingly).    It  was  witnessed  that  in  con- 
sideration of  16,082il  6$.  to  the  said  Henry  G.  A.  Cowne 
paid  by  the  said  trustees,  and  in  exercise  of  the  power 
given  to  him  by  the  said  disentailing  assurance,  he  the 
said  Henry  G.  A.  Cowne  did  thereby  irrevocably  appoint 
that  the  premises  in  the   said   two  schedules  thereunto 
annexed  should  remain  to  the  use  of  the  said  trustees,  their 
heirs  and  assigns,  for  ever,  subject  to  the  limitations  created 
by  the  said  will  antecedent  to  t&e  estate  of  the  said  Henry 
G.  A.  Cowne  under  the  same,  and  subject  to  the  proviso  for 
redemption  thereinafter  contained.    And  it  was  further  wit- 
nessed  that,  for  the  considerations  aforesaid,  the  said  Thomas 
Pocock,  at  the  request  and  by  the  direction  of  the  said 
Henry  G.  A.  Cowne,  did  assign,  and  the  said  Henry  G.  A* 
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1864.       Cowne  did  assigD  and  confirm  unto  the  said  trustees  ibe 

^, — "^^      said  sum  of  18,776/.  6*.  5rf.  three  per  cent  consols,  and  all 

v..  other  monies  assigned  by  the  said  disentailing  assurance : 

Comiisaioir-  ^  ^  .  ,  • 

KR8  Of       To  baye^  receive  and  take  the  said  bank  annuities,  monies 

Beysmux.     ftDcl  premises  unto  the  said  trustees  in  as  ample  a  manner 

as  the  said  Henry  G.  A.  Cowne  could  have  taken  the  same 

in  case  the  now  indenture  had  not  been  made,  but  subject 

to  the  limitations  before  referred  to,  also  the  said  proviso  for 

redemption* 

Proviso:  that  if  the  said  Henry  G.  A.  Cowne  should 
within  three  months  after  the  decease  of  the  survivor  of 
them  the  said  James  Tudor  Nehhorpe  and  Samuel  Cowne 
(provided  the  said  James  Tudor  Nelthorpe  should  die 
without  leaving  male  issue),  pay  to  the  said  trustees  the  sum 
of  38,000iL  with  interest  from  the  day  of  such  decease 
without  any  deduction :  then  the  said  trustees  should,  at 
the  request  and  cost  of  the  said  Henry  G.  A.  Cowne,  re- 
convey  the  aforesud  premises,  and  also  reassign  the  said 
bank  annuities  unto  the  said  Henry  G.  A.  Cowne,  or  as  he 
should  direct,  free  from  incumbrances. 

Covenant  for  payment  of  the  said  38,000/.  by  the  said 
Henry  G.  A.  Cowne.  Power  of  sale,  and  usual  covenants 
for  title,  &c. 

By  an  indenture  bearing  date  the  Srd  of  March,  1856, 
made  between  the  said  Henry  G.  A.  Cowne  of  the  first  part, 
William  Mortimore  of  the  second  part,  and  Thomas  Head 
Mortimore  of  the  third  part :  After  reciting,the  recitals  in  the 
former  deed  and  reciting  the  former  deed :  and  reciting  that 
the  said  Henry  G.  A.  Cowne  had  contracted  and  agreed 
with  the  said  William  Mortimore  for  the  sale  to  him  of  all 
the  reversionary  estate  of  him  the  said  Henry  G.  Au  Cowne 
in  the  hereditaments  thereby  intended  to  be  conveyed,  and 
in  the  said  sum  of  stock,  subject  to  the  limitations  contained 
in  the  will  of  the  said  Elizabeth  Nelthorpe,  and  to  the  said 
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mortgage  to  the  said  General  Reversionary  and  Investment        1864. 
Oompany  of  the  22nd  Decemben  1854.  in  consideration    .^*''^'"**' 
of  5250/. :  It  was  witnessed  that  in  consideration  of  the  «. 

COMMIMIOK- 

said  sum  of  6250/.  to  the  said  Henry  G.  A.  Cowne  paid       sbs  or 
by  the  said  William  Mortimore  (receipt,  &a),  he  the  said      Bbybmvs. 
Henry  G.  A.  Cowne»  in  pursuance  of  a  power  contained  in 
the  said  indenture  of  2 1st  December^  1854  (disentailing 
deed),  and  of  any  other  power,  &c,,  did  direct  and  appoint^ 
&€.,  unto  the  said  William  Mortimore  and  his  heirs,  all  the 
premises,  &c.,  contained  in  the  said  first  and  second  sche- 
dules: To  hold  the  same  unto  the  said  William  Mortimore 
and  his  heirs  (but  subject  to  the  several  estates  and  limita- 
tions contained  in  the  will  of  the  said  Elizabeth  Nelthorpe 
antecedent  to  the  estate  of  him  the  said  Henry  G.  A. 
Cowne  therein,  and  to  the  provisions  of  the  said  recited  in- 
denture of  the  22nd  December,  1854,  and  to  the  payment  of 
38,000il  and  interest  thereby  secured :  to  such  uses,  and  for 
such  trusts,  intents  and  purposes,  &c.,  as  the  said  William 
Mortimore  by  any  deed,  &c.,  should  from  time  to  time  direct, 
limit  and  appoint :  and  in  default  thereof  to  the  use  of  the 
said  William  Mortimore  and  his  assigns  during  his  life,  with- 
out impeachment  of  waste.  Remainder  to  the  use  of  the  said 
Thomas  H.  Mortimore,  his  executors,  administrators,  &c., 
during  the  life  of  the  said  William  Mortimore:   In  trust 
for  him  the  said  William  Mortimore  and  his  assigns.     Re- 
mainder to  the  use  of  the  sud  William  Mortimore,  his  hein 
and  assigns,  for  ever.    (Declaration  by  said  William  Mor- 
timore to  bar  dower.)    And  it  was  further  witnessed  that, 
for  the  consideration  aforesaid,  he,  the  said  Henry  G.  A. 
Cowne,  did  assign,  transfer  and  set  over  unto  the  said  William 
Mortimore,    his    executors,   &c.,    all   that   said    sum   of 
18,776il  Ss,  5d.  three  per  cent,  consolidated  bank  annuities, 
then  standing  in  the  name  of  the  Accountant  General  of  the 
Court  of  Chancery,  and  all  other  sums  of  money,  stocks, 
&c,  comprised  in  the  said  deed  of  the   2l8t  December, 
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18549  and  all  the  estate,  &c. :  To  hold,  receive  and  take  the 
aame  unto  the  said  William  Mortimore,  his  ezecuton,  ad- 
P'  ministratora  and  assigns,  but  subject  to  the  several  estates 

COMMISSIOH- 

BBS  Of  and  limitations  created  by  die  said  will  of  thesud  Elizabeth 
BxvmavM,  Nelthorpe,  antecedent  to  the  estate  of  the  said  Henry  G. 
A.  Cowne,  to  the  said  indenture  of  the  22nd  of  Deoemb^, 
1854,  and  the  payment  of  the  said  sum  of  38,00O/«  and 
interest,  to  and  for  his  and  their  own  use  absohitel j.  Cove- 
nant by  Henry  6.  A.  Cowne  that  he  had  good  right  to 
-release,  assure  and  as«gn;  freedom  from  incumbrance  and 
for  further  assurance.  Covenant  by  the  said  William  Mor- 
timore,  that  he,  his  executors,  administraiors  or  assignsi 
would  pay  the  said.  38,000iL  and  interest,  and  keep  indem- 
nified the  said  Henry  G.  A.  Cowne,  his  representatives  and 
property,  from  all  actions,  &C.  Proviso,  that  the  said  William 
Mortimore,  having  paid  the  said  38,0002.  and  interest,  should 
stand  in  the  place  of  the  trustees  of  the  said  Company^  and, 
for  protection  against  mesne  chaif;e8,  &c.,  should  be  entitled 
to  treat  the  debt  and  interest  as  still  on  foot 

The  said  William  Mortimore,  by  his  solicitors,  on  the  16th 
day  of  October,  1862,  presented  to  the  Commissioners  of 
Inland  Revenue  the  said  deed  of  the  3rd  of  March^  1856, 
stamped  with  the  duty  of  272i  10«.,  and  with  eight  pro- 
gressive duty  stamps  of  lOs.  each  (the  same  deed  containing 
therein  eight  entire  quantities  of  1080  words  over  and  above 
the  first  quantity  of  1080  words),  and  desired  to  have  the 
opinion  of  the  said  Commissioners  as  to  the  stamp  duty 
with  which  such  deed  was  chargeable,  and  the  said  Com- 
missioners being  of  opinion  that  the  said  deed  was  charge- 
able  under  the  said  act  of  parliament  with  the  ad  valorem 
duty  of  2 16/L  10«.  as  a  conveyance  upon  sale  of  property  by 
the  said  Henry  G.  A.  Cowne  to  the  said  William  Mortimore, 
in  consideration  of  5250/.,  subject  to  the  mortgage  of 
38,000/.,  they  the  said  Commissioners  assessed  and  chaiged 
the  sum  of  189/.  as  the  further  ad  valorem  duty  to  which 


HILABT  TBBM^   27   YIOT. 

in  their  judgment  the  add  deed  was  liable.  Whereupon 
the  said  William  Mortimore  paid  the  sum  of  189L  as  and 
for  such  further  stamp  duty.  But  the  said  William  Mor- 
timore having  declared  himself  dissatisfied  with  the  deter- 
mination of  the  said  Commissionersy  required  them  to  state 
this  case. 

The  question  for  the  opinion  of  the  Court  is  whether 
the  said  deed  of  the  3rd  day  of  March,  1856,  is  chargeable 
with  ad  valorem  conveyance  duty  in  respect  of  the  mort- 
gage for  38,0001,  to  which  the  property  is  subject 

Montoffiie  /Smith  (with  whom  was  Murrajf)  argued  for  the 
appellant  (January  16th)  (a). — The  Commissioners  have 
treated  the  mortgage  for  38,000/.  as  part  of  the  consideration 
for  the  purchase  of  the  estate,  and,  adding  it  to  the  52502L 
actually  paid,  haye  assessed  the  duty  on  43,2502i    But  the 
value  of  the  estate  was  not  5260/.  plus  38,000/.,  but  5250il 
plus  the  value  of  the  contingent  liiability  to  pay  38,000iL, 
which,  fifteen  months  before,  was  valued  at  15,000iL     By  the 
65  Geo.  3,  c  184,  Schedule,  part  1,  '<  Conveyance,"  an  ad 
valorem  duty  is  imposed  on  the  conveyance  of  any  lands,  tene- 
ments, &C.  in  respect  of  the  principal  or  only  deed,  **  where 
the  purchase  or  consideration  money  therein  or  thereupon 
expressed  shall  not  amount  to"  a  certain  sum.  Then,  amongst 
others,  there  is  this  explanatory  paragraph : — **  Where  any 
lands  or  other  property  shall  be  sold  and  conveyed  in  con- 
sideration, wholly  or  in  part,  of  any  sum  of  money  charged 
thereon  by  way  of  mortgage,  wadset,  or  otherwise,  and  than 
due  and  owing  to  the  purchaser ;  or  shall  be  sold  and  conveyed 
subject  to  any  mortgage,  wadset,  bond,  or  other  debt,  or  to 
any  gross  or  entire  sum  of  money  to  be  afterwards  paid  by  the 
purchaser,  such  sum  of  money  or  debt  shall  be  deemed  the 
purchase  or  consideration  money  &c.,  as  the  case  may  be,  in 

(a)  Before  PoOoek,  C.B^  Martin,  B^  ChoMneU^B^  9ndPigott,B. 
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respect  whereof  the  said  ad  ▼alorem  duty  is  to  be  paid'^ 
[Martiny  B. — These  lands  were  sold  and  conveyed  subject  to 
a  mortgage.]    The  transaction  is  not  within  the  definition  m 
the  55  Geo.  3^  c.  184,  Schedulei  part  1,  **  Mortgage  :"— 
'^Mortgage,  conditional  surrender  by  way  of  mortgage, 
further  charge,  wadset  and  heritable  bond ;  disposition^  assig- 
nation or  tack,  in  security;  and  eik  to  a  reversion;  of  or 
affecting  any  lands,  estate  or  property,  real  or  personal,  herit- 
able or  moveable  whatsoever/'    And  immediately  before  (be 
imposition  of  the  duty  are  the  following  words,  which  govern 
the  preceding: — **  Where  the  same  respectively   shall  be 
made  as  a  security  for  the  payment  of  any  definite  and 
certain  sum  of  money  advanced  or  lent  at  the  time,  or 
previously  due  and  owing,  or  forborne  to  be  paid^  being 
payable.''    That  means  a  sum  of  money  owing  to  the  mort- 
gagee and  to  be  paid  at  all  events  by  the  mortgagor.     This 
sum  of  38,000iL  is  not  **  money  advanced  or  lent  at  the  time, 
or  previously  due  and  owing,  or  forborne  to  be  paid,  being 
payable."    The  Act  also  says:  ''And  where  the  same  re- 
spectively shall  be  made  as  a  security  for  the  repayment 
of  money  to  be  thereafter  lent,  advanced,  or  paid,  or  which 
may  become  due  upon  an  account  current."    That  means^ 
thereafter  lent,  advanced,  or  paid  by  the  mortgagee,  and 
which  is  to  be  repaid  by  the  mortgagor.     But  this  sum  of 
38,0002.  is  at  no  future  time  to  be  lent,  advanced,  or  paid  bj 
the  mortgagee.     Therefore  the .  Commissioners  were  right 
in  considering  that  the  indenture  of  the  22nd  December, 
1854,  was  not  a  mortgage,  and  they  stamped  it  ander  the 
16  &  17  Vict  c.  59,  Schedule,  tit.. "Policy  of  Assurance  or 
Insurance."    The  words  "  subject  to  any  mortgage,"  in  the 
55  Geo.  3,  c.  184,  Schedule,  part  1,  **  Conveyance,*'  mean 
absolutely  subject  to  a  mortgage  properly  so  called  for  a 
definite  sum  of  money  which  forms  part  of  the  consideration, 
not  a  mere  contingent  liability  the  value  of  which  depends 
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on  the  nature  of  the  risk.  The  greater  the  risk  the  larger 
would  be  the  sum  to  be  ultimatel;  paid  in  consideration  of 
the  money  advanced  by  the  mortgagee;  so  that  the  greater  "• 

the  probability  that  the  sum  would  never  be  paid,  the  higher        ers  or 

In  land 

would  be  the  stamp  duty.  [Bi^Uoek,  C.  B.,  referred  to  &«-  Bbvkuuk. 
ville  ▼.  The  Comndsrioners  of  Inland  Revenue  (a).]  There  it 
was  held  that  an  assignment  of  a  policy  of  insurance  for 
4000/.  and  of  all  monies  to  become  payable  thereunder, 
upon  the  trusts  of  a  marriage  settlement,  was  not  liable  to 
ad  valorem  duty  under  the  13  &  14  Vict  c.  97,  Sched. 
*^  Settlement,"  as  a  deed  whereby  any  definite  and  certain 
principal  sum  of  money  was  settled. 

7%tf  Attorney  General  (with  whom  was  The  Solicitor 
General  and  Beavan),  for  the  respondents. — The  question 
depends  on  the  language  of  the  55  Geo.  3,  c.  184,  Schedule, 
part  1,  **  Conveyance,"  and  therefore  decisions  upon  the 
language  of  titles  **  Mortgage,"  **  Setdement,"  or  ^  Policy  of 
Insurance^"  cannot  affect  the  case.  The  term  '*  ad  valorem" 
does  not  mean  '*  according  to  the  actual  value  of  the  con* 
sideration,"  but  according  to  the  value  as  ascertained  by  the 
rules  prescribed  by  the  Act.  If  the  alignment  be  right,  that  **ad 
valorem  duty"  means  a  duty  to  be  imposed  according  to  the 
real  value  of  the  consideration  at  the  time  of  the  transaction, 
the  fact  of  there  being  a  future  or  reversionary  payment 
would  materially  affect  the  duty.  Suppose  this  sum  of 
38^0002.  was  to  be  paid  fifty  years  hence,  or  upon  the  de- 
cease of  A.  B.  and  C,  persons  in  good  health  and  young, 
it  is  evident  that  its  market  value  would  be  considerably 
less  than  38,000/L  The  consideration  for  this  mortgage 
debt  of  38,000/.  was  fixed  at  15,082£,  not  on  account 
of  the  supposed  risk  or  contingency  of  issue  male,  but 
because  there   were  two  lives  upon  the  failure  of  which 

(a)  10  Ezch.  159. 
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1864.       the  payment  was  to  be  made.     The  fact  of  its  beii^  i 

^^^'  postponed  or   reyeraionary  payment  depending   on   lives 

9'  would  render  its  market  value  at  the  time  of  the  trai»- 

Ck)MMI8SI0H-  .,,,  ..^,\i.  .J 

SE8  Of       action  less  than  the  sum  to  be  paid  at  the  rature  penod 
Bevkhub.     But  the  legislature  says  that  the  element  of  value  is  not  to  be 
taken  into  account.     Words,  not  found  in  other  daose^ 
have  been  inserted  for  the  express  purpose  of  exdodii^  it, 
viz.,  **  or  to  any  gross  or  entire  sum  of  money  to  be  ajia'- 
wards  paid  by  the  purchaser"  (a).     That  wonld    inclu<k 
money  payable  in  six  months,  two  or  three  years,  or  at  any 
distant  period.    It  might  not  have  been  unreasonable  to 
charge  ad  valorem  duty  only  on  the  amount  of  the  con- 
sideration actually  paid,  and  if,  upon  some  future  event,  a 
further  sum  became  payable  to  increase  the  amount  of  duty, 
as  in  the  case  of  probate.     But  the  legislature  has  thought 
fit  to  impose  the  duty  on  the  sum  ultimately  payable, 
without  regard  to  any  question  of  rebate,  discount  or  valu- 
ation.  The  case  does  not  turn  on  the  words  ^*  then  doe  and 
owing  to  the  purchaser**  (a).    The  paragraph  (a)  proceeds^ 
^'or  shall  be  sold  and  conveyed  subject  to  any  mortgage, 
wadset,  bond  or  other  debt,  or  to  any  gross  or  entire  sam  of 
money  to  be  afterwards  paid  by  the  purchaser."  The  wends 
**  to  any  gross  or  entire  sum  of  money  to  be  afterwards  paid 
by  the  purchaser,"  being  distinguished  from  the  word  ^  debt," 
are  applicable  to  that  which  in  law  is  not  a  debt,  and  the  words 
**  to  be  afterwards  paid  by  the  purchaser"  include  a  sum  agreed 
to  be  paid  at  a  future  period,  although,  upon  the  happaiiog 
of  some  contingent  event,  the  purchaser  may  be  relieved 
from  the  payment.    There  is  no  special  definition  of  the 
word  *'  mortgage"  in  the  55  Geo.  3,  c  184,  Schedule,  part  1, 
**  Mortgage,"  and  it  has  its  natural  meaning.  The  pangraph 
relied  on  merely  imposes  a  duty  on  mortgages  of  a  par- 
ticular description,  viz.,   ''  where  the  same  respecdvelj 

(a)  65  Geo.  3,  c.  184^  Schedule,  part  1,  ^'Convejance.** 
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shall   be  made  as  a  security  for    the   payment  of  any 
definite  and  certain  sum  of  money  advanced  or  lent  at 
the    time*  or  previously  due  and  owing,  or  forborne  to 
be  paid,  being  payable.**    Unless  the  mortgage  is  a  security 
for  something  in  the  nature  of  a  loan,  it  is  not  charge- 
able with  duty  under  that  head ;  but  the  provision  does 
not  affect  the  meaning  of  the  word  **  mortgage."    A  mort- 
gage is  a  security  upon  land  for  payment  of  money  payable 
either  absolutely  or  contingently.    [Martin,  B. — ^The  ques- 
tion is,  whether  the  words  ''to  be  afterwards  paid  by  the 
purchaser**  (a)  mean  *<  to  be  afterwards  paid  by  the  purchaser 
upon  a  cantingeney/^    The  case  of  SanvUle  v.  The  Commit' 
doners  of  Inland  Revenue  (Jb)  arose  under  the  title  **  Settle- 
ment,** in  the  schedule  of  the  13  &  14  Vict.  c.  97.    There 
the  language  is,  **  Any  deed,  &c.,  whereby  any  deflniie  and 
certain  principal  sum  or  sums  of  money**  shall  be  settled ; 
and  it  could  never  be  said  that  the  settlement  of  a  mere 
contract,  not  to  pay  a  sum  of  money  absolutely,  but  upon 
the  performance  of  a  variety  of  conditions,  which  might 
or  might  not    be  performed,  was   the  settlement  of  a 
''definite  and  certain  principal  sura  of  money.**    Under 
the  title   "  Conveyance**  are   the  words  "  any  gpross  or 
entire  sum  of  money,**  which  can  have  no  reference  to 
the  certainty  of  payment,  but  relate  only  to  the  character 
of  the  sum.    The  words  "  to  be  afterwards  paid**  are 
large  enough  to  include  any  sum  payable,  although  upon 
a  contingency.     Suppose  the  event  happened  upon  which 
the  money  became  payable,  would  there  not  be  a  sale 
of  lands  "subject  to  a  mortgage  to  secure  a  gross  or  entire 
sum  of  money  to  be  afterwards  paid  by  the  purchaser**? 
Upon  the  face  of  the  deed,  it  appears  that  the  parties 
regarded  the  contingency  as  merely  nominal,  and  considered 
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that  the  idortgage  money  mast  be  pud  when  the  two  lires 
dropped. 


Montague  Smith  replied. 


Ciir.  tuItK  vtdL 


On  a  subsequent  day  (Jan.  23)  the  Court  expressed  their 
wish  to  hear  a  further  argument  as  to  whether  a  contingent 
mortgage  in  the  nature  of  a  wager  was  within  the  meaning 
of  the  Act. 


Montague  Smith  argued  for  the  appellant  (Jan.  30.)— 
This  case  is  not  within  the  55  Geo.  3,  a  184,  Schedule,  part  1, 
**  Mortgage."    [Martinf  B. — Does  not  the  question  depend 
on  the  16  &  17  Vict.  c.  59,  s.  10  ?]    That  enactment,  which 
was  passed  in  consequence  of  the  decision  of  this  Court  in 
the  case  of  7%^  Marquess  of  Chandos  v.  JTie  Commissianen 
of  Inland  Iteoenue(a)s  has  no  reference  to  a  contingent 
mortgage.    It  merely  proyides  that,  where  land   is  sold 
subject  to  a  mortgage  or  debt  or  sum  of  money,  such  sum 
or  debt  shall  be  deemed  the  consideration  in  respect  of 
which  ad  valorem  duty  is  payable  notwithstanding  the 
purchaser  is  not  liable  to  pay  it :  sect.  10.    If  in  this  case 
the  money  had  been  payable  on  the  death  of  the  two 
tenants  for  life,  it  might  have  presented  a  different  aspect; 
but  it  is  not  payable  except  upon  a  contingency  more  or 
less  remote  in  proportion  to  the  probability  of  one  of  them 
dying  without  issue  male.     The  case  is  not  within  the 
language  or  the  spirit  of  the  56  Geo.  3,  c.  184,  Schedule, 
part  1,  '<  ConTcyance.*'    The  sum  of  S8,000il  was  not  the 
'*  purchase  or  consideration  money,"  but  the  5250iL    This  is 

(a)  6  Exch.  464. 
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not  the  case  of  land  '*8old  and  conyeyed  in  consideration 
wholly  or  in  part  of  any  sum  of  money  charged  thereon  by 
Tray  of  mortgage,  and  then  due  and  owing  to  the  pur- 
chaser." That  contemplates  a  sale ;  and  even  if  this  land 
had  been  sold  to  the  Reversionary  Interest  Society,  how 
could  it  be  said  that  the  38,000^1  was  then  due  and  owing 
to  the  purchaser?  Assuming  that  a  debitum  in  prsesenti, 
solvendum  in  futuro,  would  be  within  those  words,  a  debt 
not  absolutely  payable  on  a  future  day,  but  upon  a  contin- 
gency depending  on  a  variety  of  circumstances,  and  which 
may  never  arise,  clearly  is  not.  [Martin^  B.— This  is  a 
contingent  liability  to  pay  a  certain  sum :  that  is  a  con- 
tingent debt.  Pollock,  C.  B.— The  diflScuIty  I  felt  is  this :  a 
contingent  debt  is  in  reality  no  debt -but  merely  an  obligation 
or  promise  which  in  a  certain  event  will  become  a  debt. 
It  could  not  be  proved  in  bankruptcy  until  an  act  of 
parliament  passed  enabling  the  Commissioners  to  value  it.] 
The  words  in  the  old  bankrupt  Acts  were  ''debt  or 
demand.**  A  debt  payable  at  a  future  time  was  within 
those  words,  but  a  contingent  debt  was  not  [Martin,  B. — 
The  56th  section  of  the  6  Geo.  4,  c.  16,  says,  that  if  any 
bankrupt  shall  have  contracted  ''any  debt  payable  upon 
a  contingency.**]  In  HirUon  v.  Acraman  (a)  there  was  a 
debt  on  bond,  but  as  it  was  defeasible  upon  an  event  which 
might  never  happen  it  was  held  not  proveable,  under  the 
fi6.th  section  of  the  6  Geo.  4,  c.  16,  as  a  debt  payable  on  a 
contingency.  There  a  distinction  was  taken  between  con- 
tingent liabilities  which  may  never  become  debts,  and  debts 
payable  on  a  contingency.  The  judgment  of  Tindal,  C.  J., 
in  that  case  supports  *the  view  contended  for.  Hankin  v. 
BenneU  (&)  and  Ex  parte  Tindal  (c)  are  also  authorities 
that  in  this  case  there  never  was  a  contingent  debt,  but 

(a)  2  a  B.  367.  (*)  8  Exch.  107. 

(e)  8  Bing.  402. 
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only  a  contingent  liability.  In  fact  the  transaction  is  a 
mere  wager. — He  also  referred  to  SanviUe  tr.  The  Gmnms- 
sioners  of  Inland  Revenue  (a). 


7^  Attorney  General  (With  whom  were  The 
General  and  Beavan),  for  the  respondents. — If  this  sum  cS 
88,000/.  had  been  absolutely  payable  on  the  death  of  the 
two  tenants  for  life,  however  much  their  age,  or  health*  or 
other  circumstances  might  affect  the  yalne  of  the  reversion, 
there  could  he  no  rebate  of  ad  yalorem  doty  on    that 
account.    Then  does  it  make  any  difference  that  there  is 
also  a  contingency  ?    In  the  S5  Gea  3,  c.  1 84,  Schedule,  tit 
'*  Conveyance,"  the  words  *'due  and  owing"  must  be  taken 
in  connection  with  the  words  ^  charged  thereon  by  way  of 
mortgage,  wadset,  or  otherwise."    Then  follows — '*  or  shall 
be  sold  and  conveyed  subject  to  any  mortgage^  wadset,  bond, 
or  other  debt,  or  to  any  gross  or  entire  sum  of  money."     In 
the  16  &  17  Vict.  c.  59,  s.  10,  the  words  <'to  be  afterwards 
paid  by  the  purchaser"  are  omitted.    Therefore  it  is  plain 
that  a  debt  for  which  an  action  may  be  brought,  or  which 
is  proveable  in  bankruptcy,  is  not  alone  contemplated,  but 
any  species  of  debt  due  according  to  the  nature  of  the 
charge,  whether  absolute  or  contingent.     {PoDoekt  G.  B. — 
Is  not  the  transaction  a  wager?]    It  is  an  alienation  of  an 
estate  subject  to  a  mortgage  debt  payable  on  a  contingency. 
The  ad  valorem  duty  is  imposed  on  the  purchase  or  consi- 
deration money,  but  the  ai^ument  on  the  other  side  strikes 
out  three-fourths  of  the  consideration.     Suppose  this  estate 
had  been  charged  by  will  with  38,000/.  to  be  paid  after  the 
death  of  two  successive  tenants  for  life ;  that  would  have 
been  part  of  the  consideration,  although  it  would  not  have 
been  a  debt  due  and  owing  from  any  person.     Can  it  be 
said  that  the  law  does  not  admit  the  application  of  the 

(a)  10  Excfa.  159. 
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word  ''debt**  to  a  sap  payable  on  a  contingency,  when  the        1864. 
l^slature  has  used  the  language  ''debts  payable  on  a  con-      ^-^^""-^ 

tingency"  ?    The  authorities  referred  to  have  no  bearing  on  »• 

^  ^  G0MMI881011- 

this  case.     Hinton  v.  Acraman  (a)  was  the  case  of  a  bond,        »»  or 

-   _   .  .  _ ,  .  Inland 

to  secure,  not  a  definite  sum  of  money  payable  on  a  contm-  Bsyeiiob. 
gency,  but  an  uncertain  and  unliquidated  liability  which 
could  not  be  the  subject  of  valuation  until  the  contingency 
happened.  Hankin  v.  Benneii  {b)  was  a  similar  case.  In 
Ex  parte  THndal  (e)  there  were  two  contingencies ;  one  as 
to  the  distance  of  time  at  which  the  debt  would  be  payable, 
depending  on  the  life  of  the  bankrupt,  and  another  whether 
the  wife  or  any  of  the  children  would  be  alive  at  the  death  of 
the  bankrupt  so  as  to  obtain  the  benefit  of  the  debt ;  but  it 
was  held  that  the  uncertainty  as  to  whether  the  debt  would 
ever  be  payable  afibrded  no  reason  why  it  should  not  be  a 
contingent  debt  within  the  meaning  of  the  Bankrupt  Act. 
[Pollock,  C.  B. — If  the  event  is  one  that  must  happen  at 
some  time,  for  instance,  upon  the  death  of  A.  B.  and  C.,. 
it  is  not  the  debt  that  is  contingent,  but  the  time  of  pay- 
ment. Here  the  contingency  dees  not  relate  to  the  pay- 
ment of  a  debt,  but  the  existence  of  a  debt  at  alL]  In 
£x  forU  Tindal,  the  contingency  as  to  who  should  have 
the  benefit  of  the  debt  would  never  happen  if  the  wife  was 
dead  and  there  were  no  children  at  the  death  of  the 
bankrupt.  The  judgment  of  Lord  Cotienham  in  Demies 
V.  Cooper  (d)  is  an  authority  that  this  mortgage  may  be 
treated  as  a  revemonary  charge  payable  upon  the  death  of 
the  two  tenants  for  \\£e. 

Montague  Smith,  in  reply.— The  question  is  what  is 
the  substance  of  the  transaction.  The  deed  cannot  be 
stamped  as  a  mortgage  for  38,000/.,  because  the  duty 

(tf)  2  C.  B.  867.  (c)  8  Bing.  402. 

(i)  S  Exch.  107.  (d)  5  Uyl  &  C.  270,  273. 
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KM  Of        paid,   being  payable.**     [Pollock^   C.  B. — The   indenture 

Inland  i    -rv  t  «  j 

Rlvenub.  of  the  22nd  December,  1854,  uses  the  words  *^  secure 
by  way  of  mortgage.**  Therefore,  supposing  the  wonl 
**debt*'  in  the  Act  means  a  debt  of  any  sort  wfaateTer, 
and  **  mortgage  debt**  means  any  kind  of  mortgage  security, 
this  mortgage  is  within  the  Act.]  The  estate  is  pledged 
in  the  same  way  as  if  a  horse  was  handed  over  to  secure  a 
sum  of  money  which  might  or  might  not  become  payable 
if  the  horse  won  or  lost  a  race.  This  mortgage  would  not 
be  proveable  as  a  '*  debt  or  demand**  or  "  a  debt  payable  in 
future  ;**  but  only  under  an  Act  which  created  a  mode  of 
proof  for  contingent  liabilities,  which  were  not  debts  at 
common  law. 

Cur,  aion  vuh. 

The  judgment  of  the  Court  was  delivered,  in  the  following 
Trinity  Term  (June  13),  by 

Martin,  B. — This  is  a  special  case  for  the  opinion  of  the 
Court,  under  the  statute  1 3  &  14  Vict.  c.  97,  and  the  question 
is  whether  a  deed  of  the  3rd  March,  1856,  is  chargeable 
with  ad  valorem  duty  in  respect  of  a  mortgage  for  38,000£ 
to  which  the  property  is  subject  Mr.  Cowne  had  been 
seized,  under  the  will  of  Elizabeth  Nelthorpe,  of  an  estate 
tail  in  certain  property  expectant  upon  the  decease  without 
issue  male  of  James  Tudor  NelthorpCf  and  also  upon  the 
decease  of  Samuel  Cowne.  He  executed  a  disentuling  deed 
and  entered  into  a  transaction  with  a  reversionary  Company, 
which  was  carried  out  by  a  deed  of  the  22nd  December, 
1854.  This  transaction  was  a  present  payment  to  him  of 
15,082/.  5s.,  and  a  mortgage  by  him  of  the  property  above 
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mentioned  for  SSyOOOil,  to  be  paid  within  three  months 
after  the  decease  of  James  Tudor  Nelthorpe  and  Samuel 
Cowne,  provided  the  former  died  without  issue  male.     He 
afterwards  sold  his  interest  in  the  property  subject  to  the 
above  mortgage  to  Mr.  Mortimore  for.  5250/.     The  convey- 
ance  of  it  was  effected  by  the  indenture  of  the  3rd  March, 
1856,  and  the  question  is  whether  this  deed  is  chai^eable 
with  ad  valorem  duty  in  respect  of  the  mortgage  debt 
This  depends  upon  the  construction  of  the  10th  section  of 
the  16  &  17  Vict,  c  69.    The  section  begins  by  reciting  a 
part  of  the  schedule,  title  **  Conveyance,'^  of  the  Ueneral 
Stamp  Act,  55  Gea  3,  c.  184,  which  provides  that  where 
property  is  sold  and  is  conveyed  subject  to  a  debt  or  sum 
of  money  to  be  afterwards  paid  by  the  purchaser  the  same 
shall  be  deemed  to  be  purchase  money,  in  respect  whereof 
ad  valorem  duty  is  to  be  paid.    It  then  (no  doubt  in  con- 
sequence of  the  case  of  The  Marquess  of  Chandas  v.  Com" 
nmsioners  of  Inland  Bevenue  {a))  recites  that  it  had  been 
decided  that  ad  valorem  duty  was  payable  in  respect  of  such 
debt  or  sum  only  when  the  purchaser  is  bound  to  pay  the 
same  or  to  indemnify  the  vendor  against  it.     And  it  enacts 
that  when  lands  shall  be  sold,  subject  to  any  mortgage  or  debt 
or  sum  of  money y  such  sum  or  debt  shall  be  deemed  the  pur- 
chase or  consideration  money,  or  part  of  the  purchase  or 
consideration  money,  as  the  case  may  be,  in  respect  whereof 
ad  valorem  duty  shall  be  paid,  notwithstanding  the  purchaser 
shall  not  be  liable  to  pay  it  or  indemnify  the  vendor  against 
it.  The  scope  and  object  of  the  enactment  is  clear,  viz.,  that 
upon  every  purchase  ad  valorem  duty  shall  be  paid  on  the 
entire  consideration  which  either  directly  or  indirectly  repre- 
sents the  value  of  the  free  and  unincumbered  corpus  of  the 
subject-matter  of  sale ;  and  the  real  question  in  this  case  is 
whether  the  debt  payable  to  the  insurance  Company,  which 

(a)  6  £xch.  464. 
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as  well  the  parties  to  the  conyeyance  as  the  parties  to  thk 
case  themselTes  call  a  mortgage^  is  not  a  debt  within  the 
enacting  part  of  the  section.    The  argument  on  behalf  of 
the  appellant  is,  that  it  is  a  debt  which  may  not  beoome 
payable  at  all  in  the  event  of  James  Tudor  Nelthorpe  dying 
leaving  issue  male,  or,  in  other  words,  that  it  is  a  contii^eDt 
debt,  and  one  which  would  not  become  payable  if  a  certain 
event  happened.    The  term  contingent  debt,  or  debt  pay- 
able upon  a  contingency,  has  been  long  in  common  use. 
In  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  contingent  debts 
upon  which  a  value  can  be  set  are  made  the  subject  of  proo( 
and  we  think  that  the  words  of  the  enactment,  oiiy  mortgagt 
€r  other  debt,  include  contingent  debts  as  well  as  absolute 
ones,  and  that  there  is  nothing  in  it,  or  in  the  aignmenu 
which  have  been  addressed  to  us  on  behalf  of  the  appellant, 
to  justify  our  excepting  from  the  operation  of  the  enact- 
ment debts  which  might  be  defeated  by  a  contingency 
happening.     The  woxds  are  general,  and  we  think  we  are 
bound  to  give  them  a  general  application.     We  do  not  rely 
upon  the  circumstance  that,  looking  at  the  dates,  and  what 
of  necessity  must  be  the  age  of  James  Tudor  Nelthorpe  (a]^ 
there  can  exist  no  doubt  but  that  the  debt  is  piHctically  an 
absolute  one,  and  that  the  contingency  which  would  render 
it  not  payable  will  never  arise.     We  found  our  judgment 
upon  the  meaning  of  the  words  in  the  act  of  parliament 
applying  to  them  the  ordinary  rule  of  construction. 

It  was  said  by  the  learned  counsel  for  the  appellant  that 
the  transaction  between  the  insurance  Company  and  Mr. 
Cowne  was  a  wager.  It  is  not  a  wager  in  the  ordinaiy 
sense  of  that  word,  and  we  think  the  parties  themselves  put 
the  true  name  upon  it  by  calling  it  a  mortgage,  although  it 
might  not  become  payable  if  a  certain  event  happened. 

Judgment  for  the  Crown. 

{a)  See  note,  ante^  p.  838. 
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The  Ulybbstonb  and  Lancasteb  Railway  Company,      jan,  so. 
Appellants,  v.  Tub  Commissionebs  of  Inland  Revenue, 
Respondents. 

JrURSUANT  to  the  IS  &  14  Vict,  c  97,  the  Commis-  Under  the 

.  powers  of 

sioners  of  Inland  Revenue  stated  the  following  case  for  the  an  Mt  of 

•    •  i*    1  •    #^  parliament 

opinion  of  this  Court: —  arailwaj 

By  deed  poll,  dated  4th  August,  1863,  under  the  seals  of  ^d  £d^ 
the  Ulverstone  and  Lancaster  Railway  Company  (herein-  SlebnS^ay 
after  called  the  Ulverstone  Company)  and  the  Fiuness  Rail-  ^^  ^^T^ 

■^     *'  ^  to  another 

way  Company  (hereinafter  called  the  Fumess  Company),     railway  Com- 

Tk    ■  ^         1  -n  p*^y»  ^^^  ^ 

Reciting,  first,  that  by  the  UIveiBtone  and  Lancaster  consideration 

^p>.  thereof  the 

Railway  Act,  1851  (thereinafter  called  the  Act  of  1851),  iatt«r  a!greed 
the  Ulverstone  Company  were  incorporated  with  a  capital  deliver  to^e 
of  220,000i  in  shares),  and  were  authorized  to  borrow  on  "f '^i'fimw 
mortgsge  or  bond  not  exceeding  one  third  of  their  capital,  ^^^^^j 
and  were  authorized  to  make  and  maintain  the  Ulverstone  "litres  of 

the  nominal 

and  Lancaster  Railway.  amount  of 

And  reciting,  secondly,  that  by  ''the  Ulverstone  and  inge;. percent. 
Lancaster  Railway  Act,  1858**  (hereinafter  called  the  Act  to  ti^  upon 
of  1858),  the  Ulverstone  Company  were  authorized  to  raise  a^^^tlu* 
an  additional  capital  of  150,00(U1  by  shares,  and  to  borrow  ^1^^  ^^ 
on  mortgage  or  bond  further  sums  not  exceeding  50,000£ ;  simple  con- 

tract  debts 

and  by  that  Act  it  was,  inter  alia,  enacted  as  follows : —         of  that  Ck>m- 
Section  42. — ^That  the  Ulverstone  Company  and  the  Fur-  amount  of 

•  10.032/ 

ness  Company,  with  the  sanction  of  their  shareholders,  as  jggid:  First, 
therein  mentioned,  might  enter  into  and  carry  into  effect  preferential 
any  agreement  for  the  selling  and  transferring  to  the  Fumess  f^JJ^'^^S^in 

the  meaning 
of  the  13  &  14  Vict,  c  97,  Schedule,  tit.  *'  CouTeyance.*' 
Secondly,  that  the  liabilitjr  to  pay  the  debentore  and  simple  oo&tiact  debts  was  part  of 
"ikt  eoasideratloD  money"  within  that  Act. 
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1864.        Company  of  all  or  any  part  of  or  any  share  or  interest  in 

Ulvs&stoiis    ^^^  railway  works,  lands,  property  and  effects  then  vested 

AND         in  or  belonging   to  the  Ulverstone   Company,  or  which 

X^  AH  OA  BTBK 

BailwatCo.    they  were,  under  the  Act  of  1851,  authorized  to  make, 

C0MMI8810H-   maintain  and  reclaim,  together  with  all  or  any  of  the  rights, 

Ihlamd      powers,  privileges  and  authorities  of  the  Ulverstone  Com- 

EvsHus.     p^^y  ^.^1^  respect  to  the  same ;  and  for  the  making  of  the  sale 

upon  such  terms  and  conditions,  and  for  such  conaideTaUons 

as  the  two  Companies  mutually  agreed  on,  but  if  aoj  such 

sale  comprised  the  railway  of  the  Ulverstone  Company  it 

should  comprise  the  whole  thereof. 

Section  43. — That  the  Ulverstone  Company  might  make, 
and  the  Furness  Company  might  accept,  a  sale  according  to 
the  terms  and  conditions  of,  and  for  the  purpose  of  carrying 
out  any  agreement  in  that  behalf  entered  into  between  the 
two  Companies  under  the  reciting  Act. 

Section  44. — That  the  Furness  Company  might  by  any 
such  agreement  ^nder  the  reciting  Act  agree  to  make  to  the 
Ulverstone  Company,  in  consideration  of  the  benefit  thereby 
secured  to  the  Furness  Company,  and  the  Ulverstone  Com- 
pany might  accept  such  compensation  as  the  two  Companies 
mutually  agreed  on  by  way  of  immediate  or  future  payment 
of  any  fixed,  contingent,  or  other  sum  of  money,  or  by  way 
of  allotment  of  any  preferential  or  ordinary  shares,  or  by 
way  of  immediate,  future,  fixed  or  contingent  adoption, 
guarantee,  or  satisfaction  by  the  Furness  Company  of  all  or 
any  part  of  the  debenture  debt  of  the  Ulverstone  Company, 
or  by  any  one  or  more  of  those  ways,  or  by  securing  any 
other  benefit  to  the  Ulverstone  Company,  and  either  with 
or  without  any  compensation  in  any  one  or  more  of  those 
ways. 

Section  48. — That  according  to  the  terms  and  conditions 
of  any  agreement  in  that  behalf  entered  into  between  the 
Ulverstone  Company  and  the  Furness  Company  under  the 
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reciting  Act  all  the  premises  thereby  agreed  to  be  trans-       1864. 
ferred  bv  the  Ulverstone  Company  to  the  Fumess  Com-    ^^"^^"^""^ 

*      "  Ulykebtomi 

pany,  and  the  rights,  powers,  privileges  and  authorities  to         and 
be  according  to  the  reciting  Act  exercised  and  enjoyed  by   Railway  Co. 
the  Fumess  Company  with  respect  to  the  same  should,  at    Commimion* 
the  time  by  the  agreement  appointed  for  the  transfer  taking       i^t^n 
effect,  be,  by  virtue  of  the  reciting  Act,  and  subject  to  the      ^▼»«^»' 
provisions  thereof  transferred  to,  and  vested  in  the  Fumess 
Company  absolutely  and  for  ever,  and  be  amalgamated 
vith  and  deemed  part  of  the  original  undertaking  of  the 
Fumess  Company. 

Section  49. — Provided  always,  that  the  transfer  should  be 
evidenced  sufficiently  and  conclusively  by  a  deed  of  transfer 
duly  stamped,  and  wherein  the  full  consideration  for  the 
deed  of  transfer  should  be  fully  and  truly  set  forth. 

Section  50. — That  from  and  after  the  transfer  the  Fumess 
Company  should,  according  to  the  extent  of  the  transfer, 
subject  to  the  provisions  of  the  reciting  Act,  be  subject  to 
and  perform,  conform  and  be  liable  to  all  contracts,  agree- 
ments, duties,  obligations,  debts,  charges,  claims  and  de- 
mands whatsoever,  with  respect  to  the  premises  transferred, 
to  which  the  Ulverstone  Company,  if  the  transfer  had  not 
happened,  would  be  subject  or  liable,  and  should  indemnify 
the  Ulverstone  Company  and  their  shareholders,  directors, 
officers  and  servants  from  the  same,  and  all  costs,  chaiiges 
and  expenses  with  respect  to  the  same. 

Section  53. — That  the  Fumess  Company  firom  time  to 
time,  for  the  purposes  of  any  transfer,  under  the  reciting 
Act,  to  them  of  all  or  any  part  of  the  undertaking,  property 
and  effects  of  the  Ulverstone  Company,  might  raise,  by  the 
creation  of  new  shares  or  stock,  all  such  sums  as  were 
requisite,  and  might  apply  the  money  so  raised  accordingly, 
and  should  not  apply  for  any  other  purpose  any  money  so 
raised. 
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1864.  And  reciting,   tbirdijt  that  bj  articles  of  agreement, 

VLVEunon   dated  the  26tb  day  gf  May,  1862,  between  the  Ulverstone 
AMD         Company  of  the  one  part,  and  the  Furness  Company  of  the 
BikiLWAT  Ca   other  part,  wherc^in  were  r^itals  to  the  effect  of  the  state- 
CoMMusioH*   ments  thereinbefore  contained,  and  wherein  it  was  also 
Ihlaxd      recited  that  the  Ulverstone  Company  had  issued  shares  of 
™"''     their  capital  to  the  aggregate  nominal  amount  of  298,000/., 
and  the  whole  of  those  shares  were  fully  paid  up  and  regis- 
tered in  their  books  in  the  names  of  the  holders  thereof. 
And  also  reciting  that  the  Ulventone  Company  had  bor- 
rowed on  mortgage  or  bond  the  aggregate  sum  of  98^687/., 
and  the  whole  thereof,  with  the  interest  thereon,   was 
secured  by  mortgages  or  bonds  granted  by  them.  And  also 
reciting  that  the  Ulverstone  Company  were  indebted  to 
the  further  amount  of  40,032/1  4^.  2cL,  the  particulars 
whereof  were  specified  in  the  schedule  thereunder  written, 
and    (without    their   guaranteeing    that    they  were    not 
indebted  to  any  further  amount)  they  thereby  declared 
that  after  taking  diligent  means  to  ascertain  the   total 
amount  of  their  debts  they  were  not  aware  that  they  were 
indebted  to  any  amount  exceeding  138,719/.  4t.  2(L  (being 
the  aggregate  of  their  mortgage  or  bond  debt  of  98,687il 
and  their  scheduled  debt  of  40,032/.  4$.  2dl),  save  only  that 
the  interest  from  the  15th  day  of  March,  1862,  then  current 
on  their  mortgage  or  bond  debt,  was  unpaid,  and  that  the 
several  matters  in  that  schedule  mentioned  as  unascertained 
were  unpaid.    And  also  reciting  that  the  Ulverstone  Com- 
pany had  made  the  Ulverstone  and  Lancaster  Railway  and 
it  was  open  and  used  for  public  traffic    And  also  reciting 
(inter  alia)  that  the  two  Companies  parties  thereto^  being 
desirous  that  the  whole  of  the  undertaking,  property  and 
effects  of  the  Ulverstone  Company  should  be  transferred  to 
the  Furness  Company,  the  Ulverstone  Company,  with  the 
sanction  of  the  respective  shareholders  given  as  therein 


Bbvkmvs. 
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mentioned,  had  detennined  to  enter  into  and  execute  those       1864. 
presents  by  way  of  agreement  as  thereinafter  appearing;      "^-^^^-^   . 
Therefore  those  presents  witnessed  that  for  the  considera-         ^"d 

.  Lahcabtbb 

tions  therein  appearing  it  was  mutually  agreed  by  and  Railway  Co. 
between  the  UheiBtoqe  Company  and  the  Fomess  Com-  Commiuiox- 
pany  as  follows,  that  is  to  say  (inter  alia).  I^lkd 

Article  1. — The  whole  undertaking  of  the  Ulverstone 
Company,  and  the  whole  of  their  railway,  with  the  sidings, 
stations,    buildings,  works  and  conveniences    whatsoever 
connected  therewith,  and  the  whole  of  their  lands  and 
other  their  property  and  effects  whatsoever  and  whereso- 
ever (thereinafter  referred  to  as  the  transferred  premises)^ 
ahould,  in  accordance  with  the  terms  and  conditions  of  the 
reciting  agreement,  be,  by  virtue  of  the  Act  1858,  and 
subject  to  the  provisions  thereof,  transferred  to  and  vested 
in  the  Fumess  Company  absolutely  and  for  ever,  and  be 
amalgamated  with  and  deemed  part  of  their  original  under- 
taking.   And  the  Ulverstone  Company,  in  consideration 
of  the  agreement  on  the  part  of  the  Fumess  Company 
entered  into  by  those  presents,  did  thereby  sell  to  them  the 
transferred  premises,  and  the  Fumess  Company  did  thereby 
purchase  the  same  from  the  Ulverstone  Company  accord- 
ii^ly. 

Article  4.— •The  transferred  premises  should  be  vested  in 
the  Fumess  Company  subject  to  all  the  debts  and  all  other 
the  liabilities  and  engagements  of  the  Ulverstone  Company, 
and  the  Fumess  Company  would  accordingly  pay,  satisfy 
or  discharge  all  those  debts,  liabilities  and  engagements, 
and  fully  and  freely  indemnify  and  save  harmless  the 
Ulverstone  Company,  and  their  directors  and  shareholders, 
from  and  against  the  same  and  aQ  claims  and  demands  in 
respect  thereof. 

Article  7. — ^The  Fumess  Company  should  be  entitled,  as 
from  the  1st  day  of  July,  1861,  inclusive,  to  all  the  tolls, 
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1864.       fares,  rates^  charges,  rents,  issues,  and  profits  whatsoever  of 
,,^'^'*^^"^      the  Ulverstone  Company  properly  carried  to  the  account  <rf 

Ulvkrstoiis  ^  r      J  r     r      J 

AMD         capital  and  of  revenue  respectivelvy  and  should  be  liable,  as 

Lakoastbe 

Bailway  Co.   from  that  day  inclusive,  to  all  the  outgoings  and  liabilities 

ConMiMioN-    whatsoever  of  the  Ulverstone  Company  properly  chai^geaUe 

Inland       against  Capital  and  against  revenue  respectively,  and  the 

lUvsHUE.     accounts  between  the  two  Companies  for  the  purpose  of 

those  presents  should  be  made  out  and  settled   oa    that 

footing. 

Article  12. — for  the  purposes  of  those  presents  the  Far- 
ness  Company  would  duly  create  the  preferential  stock  to 
be  allotted  as  thereinafter  provided  to  the  shareholders  of 
the  Ulverstone  Company. 

Article  13. — In  consideration  of  the  benefit  secured 
by  the  reciting  agreement  to  the  Fumess  Company  they 
would,  on,  or  as  early  as  they  could  before  the  1st  day  of 
January,  1864,  allot  to  the  shareholders  of  the  Ulverstone 
Company,  in  rateable  proportion  to  their  respective  .shares 
of  the  Ulverstone  Company's  capital  of  298^000^1,  pre- 
ferential stock  of  the  Fumess  Company  of  the  aggregate 
nominal  amount  of  298,000/1 

Article  14. — The  preferential  stock  to  be  so  allotted 
should  be  deemed  fully  paid  up  stock,  and  should  bear  a 
perpetual  preference  dividend  at  the  rate  of  6^  per  cent, 
per  annum  on  the  nominal  amount  thereof,  and  subject  to 
the  priority  (so  long  as  that  priority  existed)  of  stock  or 
shares  of  the  Coniston  Company's  capital  to  the  nominal 
amount  of  10,000/.,  and  bearing  preferential  dividends  at 
the  rate  of  2/.  IO5.  per  cent,  per  annum,  guaranteed  by 
the  Furness  Company,  should  rank  in  all  respects  on  an 
equality  with  the  then  existing  preferential  shares  of  the 
Furness   Company's  capital   of   the   nominal   amount  of 
170,000/.,  and  bearing  preferential  dividends  at  the  rate  of 
/)/.  per  cent,  per  annum,  or  with  any  preferential  shares 
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or  preferential  stock  of  the  Furness  Company  thereinafter       1864. 
substituted  for  those  preferential  shares,  or  any  of  them,    S^"^^"^"^ 

■^  Ultkbstohi 

save  and  except  that  the  preferential  stock  to  be  allotted         ahd 
under  this  agreement  should  not  be  redeemable.  Railway  Co. 

Article  21. — On   Articles  12  to  20  (a),  both  inclusive    commimioh. 
respectively,  being  duly  performed  by  the  Furness  Com*       ^ilavd 
pany,  the  Ulverstone  Company's  capital  of  298,000/.  and      B«v»«u». 
the  shares  thereof,  should  be  extinguished,  and  the  Furness 
Company's  preferential  stock  of  298,0002^  to  be  allotted  in 
respect  thereof  should  be  deemed  to  be  substituted  for  the 
same. 

.  Article  22. — The  transfer  to  the  Furness  Company  of  the 
transferred  premises  should  take  effect  under  the  Act  of 
1858  on  and  from  the  day  on  which  Articles  12  to  20, 
both  inclusive  respectively,  were  duly  performed  by  the 
Furness  Company,  but  as  between  the  two  Companies,  and 
except  only  as  was  otherwise  provided  by  those  presents, 
their  respective  rights  and  liabilities  under  those  presents 
should  be  the  same  as  if  the  transfer  had  taken  effect  on 
and  from  the  1st  day  of  July,  1861. 

Article  26. — The  Furness  Company  would  bear  and  pay 
all  the  costs,  chaiges  and  expenses  on  both  sides,  of  and 
incident  to  the  preparation,  execution  and  carrying  into 
full  effect  of  those  presents. 

Article  27. — Those  presents  should  be  submitted  to  the 
Board  of  Trade  for  their  approval,  in  accordance  with  the 
Act  of  1858. 

And  reciting  fourthly,  that  the  following  is  a  copy  of  the 
schedule  to  those  articles  of  agreement. — (It  specified 
98,687/.  debenture  debts,  and  40,032/1  4«.  2d.  simple  con* 
tract  debts). 

And  reciting  fifthly,  that  the  said  articles  of  agreement 
•  were  submitted  to  the  Board  of  Trade  for  their  approval, 

(n)  These  articles  related  to  the  assignment  of  substitated  stock. 
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and  were  approved  by  them  pursuant  to  the  Act  of  1&5& 
as  appeared  by  a  memorandum  indorsed  thereon,  and  dated 
the  3rd  day  of  June,  1862,  and  rigned  by  one  of  the  joint 
secretaries  to  the  Board  of  IVade. 

And  reciting  seventhly,  that  in  pursuance  of  the  above 
stated  articles  of  agreement  preferential  stock  of  the  Fomeai 
Company  of  the  aggregate  nominal  amount  of  298^000^ 
had  been  created  and  duly  allotted  to  the  shareholders  of 
the  Ulverstone  Company,  and  certificates  thereof  hate 
been  duly  made  out,  delivered  and  distributed. 

Eighthly. — That  the  two  Companies  respectively  have 
duly  performed  and  observed,  up  to  the  day  of  the  date  of 
the  deed  now  being  abstracted,  their  respective  parts  of  the 
above  stated  agreement 

Ninthly.— That  articles  12  to  20,  both  inclusive,  of  the 
above  stated  agreement,  have  been  duly  performed  by  the 
Fumess  Company. 

Tenthly. — That,  in  consideration  of  the  agreement  on  the 
part  of  the  Fumess  Company  entered  into  by  the  above 
stated  articles  of  agreement,  the  whole  undertaking  of  die 
Ulverstone  Company  and  the  whole  of  their  railway,  with 
the  sidings,  stations,  buildings,  works  and  conveniences 
whatsoever  connected  therewith,  and  the  whole  of  their 
lands  and  other  their  property  and  effects  whatsoever  and 
wheresoever  (with  an  exception  immaterial),  subject  as  to 
the  transferred  premises  generally  to  the  debts^  liabilities 
and  engagements  of  the  Ulverstone  Company,  as  expressed 
in  article  4  of  the  above  stated  articles  of  agreement),  had 
been,  by  virtue  of  the  Ulverstone  and  Lancaster  Railway 
Act,  1858,  and  subject  to  the  provisions  thereof,  tranrferred 
to  and  vested  in  the  Fumess  Company  absolutely  and  for 
ever,  and  amalgamated  with  and  made  part  of  the  original 
undertaking  of  the  Fumess  Company. 

And,  lastly,  that  the  deed  of  transfer  now  being  ab- 
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stracted  was  made  and  executed  in  consideration  of  the       1864. 
proviso  which  forms  section  49  of  the  UWerstone  and    ^"""^""^^ 

*  ULYBRSTOIIB 

Lancaster  Railway  Act,  1858.  amd 

,  Lavoartsb 

The  said  Fnmess  Railway  Company,  by  their  solicitors,  Railway  Co. 

on  the  8th  day  of  August,  1863,  presented  to  the  Commis-   Comxi'mioii- 

sioners  of  Inland  Revenue,  at  their  office,  the  said  deed  of      j^^D 

the  4th  August,  1863,  stamped  with  the  duty  of  36#.,  and 

with  four  progressive  duty  stamps  of  10#.  each  (the  said 

deed  containing  therein  four  entire  quantities  of  1080  words 

over  and  above  the  first  quantity  of  1080  words),  and 

desired  to  have  the  opinion  of  the  said  Commissioners  as 

to  the  stamp  duty  with  which  such  deed  in  their  judgment 

was  chargeable,  and  the  said  Commissioners  being  of  opinion 

that  the  said  deed  was  chargeable  with  the  ad  valorem  duty 

of  264SL  10#.  as  a  *' conveyance  upon  the  sale  of  property*^ 

by  the  said  ITlverBtode  and  Lancaster  Railway  Company 

to  the  said  Fnmess  Railway  Company  for  the  following 

consideration,  viz.,  298,000/.,  preference  stock  of  the  said 

Fumess  Railway  Company,  which,  at  the  price  of  131£.  for 

every  100/.  of  the  said  stock,  being  the  average  selling  price 

thereof  on  the  day  of  the  date  of  the  said  deed  (and  which 

fact  is  not  disputed),  amounts  to  the  sum  of  390,380£,  and 

also  of  the  payment  by  the  said  Company  of  the  debenture 

debt  of  th^  said  Ulverstone  and  Lancaster  Railway  Com- 

pany,  amoutiting^o  98,687/.,  and  of  the  debts  set  forth  in 

the  schedule  to  the  said  deed,  amounting  to  40,03221 4#.  2ii, 

making  the  whole  consideration  to  be  paid  by  the  Fumess 

Railway.  Company  for  the  said  conveyance  to  them  by  the 

Ulverstone  and  Lancaster  Railway  Company  52  9,09921 4s.  2i/., 

they  the  said  Commissioners  assessed  and  chai||;ed  the  stamp 

duty  to  which,  in  their  judgment,  such  deed  was  liable  at 

the  sum  of  2645/.  10«. 

Whereupon  the  said  Fumess  Railway  Company  paid  to 
the  Receiver   General  of   Inland   Revenue  the  sum  of 
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lg54,        26431.  \5m^  b^ng  "i^  a  nni  m^  tugclhcr  with  1JL  V 
ttamp  datj  ahesdj  psid  oo  the  Mid  deed,  m  cqml 


AVD         dolT  9o  stmemed  and  chaind ;  and  t] 
Bjulvat  Ca    opoo  stamped  with  itamps  denoUng 
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CoMVfflMov-    2643iL  15m^  eo  iifcd  as  aibiesud. 
UvAui  '^^  question  for  the  opinioo  of  the  Gonitis^  wbechcr  the 

deed  of  the  4ih  day  of  Aogprt,  1863,  is  cfangeabk 

ad  Talorein  ooovejaoee  duly  m  respect  of  the  and 

sams  of  298»00(ML  prefieteooe  stock  (Tallied  at  390,3801.  ss 

aforesaid  X  98,687iL  and  40,032iL  4s.  2dL,  together  amcNintiiif 

to  529,099iL  4s.  2d. 


MelHsh  {Damsam  with  him)  argued  for  the  appellant, 
(January  23). — ^Tbe  case  iovolves  two  points;  first,  whether 
the  debts  of  the  Ulrerstone  Company,  ri%^  the  debenture 
debt  of  98,6871.  and  the  40,0322.  4s.  2d.  aehednle  driits, 
which  the  Famess  Company  undertook  to  pay,  are  to  be 
deemed  a  money  connderation  for  the  sale;  and  secondly, 
whether  the  preferential  stock  of  the  nominal  amount  of 
298,000/.  which  the  Fumess  Company  have  allotted  to 
the  shareholders  of  the  Ulverstone  Company  is  part  of  the 
consideration  in  respect  of  which  ad  valorem  doty  ia  payable. 
The  13  &  14  Vice  c.  97,  s.  1,  repeals  the  duties  payable 
tmder  the  55  Geo.  3,  a  184,  and  imposes  new  doties  in  lieu 
thereof  By  the  13  &  14  Vict.  c.  97,  Schedule,  tit.  *^  Con- 
▼eyance**  (a),  an  ad  valorem  duty  is  imposed  on  every  des- 

(a)    **  CoDTejanee,    whetlier  upon  any  Isndsy  tenements,  rents, 

grant,  dispoaiiton,  lease,  assign-  annnitaes,  or  other  property,  that 

roent,  transfer,  release,  rennncia-  is  to  saj,  for  and  in  respect  oftkg 

tion,  or  of  anj  other  kind  or  pnndpal  or  anfy  deed^ 


description  whatsoerer,  vpon  the  or  wriimg,  whereby  the  lands  or 

mle   of  an  J    lands,    tenements,  other  things  sold  shall  be  granted, 

rents,  annnities,  or  (rfA^jyreperfy,  leased,  assigned,  transferred,  re^ 

real   or   personal,    heritable    or  leased,  renounced,  or  otherwise 

moveable,  or  of  any  right,  title,  convejed  to  or  vested    in    the 

interest,  or  claim  in,  to,  out  of,  or  purchaser  or  purchasers,  or  anj 


I 
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cription  of  conveyance  upon  the  sale  of  property  real  or 
personal,  where  the  purchase  or  consideration  money  shall 
amount  to  or  exceed  a  certain  sum.  That  differs  from  the 
55  Geo.  3,  c.  184,  inasmuch  as  that  Act  contained  a  limit 
beyond  which  there  was  no  increase  of  duty.  The  13  &  14 
Vict.  c.  97,  Schedule,  tit.  **  Conveyance,"  also  requires  the 
purchase  money  or  consideration  to  be  tfuly  expressed  in  the 
deed,  and  where  it  consists  either  wholly  or  in  part  of  stock 
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other  person  or  persons  by  his, 
her,  or  their  direction ; 
^  Where  the  purchase  or  con- 
sideration money  therein  or 
thereupon  expressed  shall 
not  exceed  25/.,  &c. 
''And  where  the  purchase  or 
consideration  money  shall 
exceed  6001^  then  for  every 
100/.  and  also  for  any  frac- 
tional part  of  lOOZ.,  &c. 
''And  it    is  hereby  directed, 
that  the  purchase  money  or  con- 
sideration shall  be  truly  expressed 
ond  set  forth  in  words  at  length  in 
or  upon  every  such  principal  or 
only  deed  or  instrument  of  con- 
veyance ;  and  where  such  consi- 
deration shall  consist  either  wholly 
or  in  part  of  any  stock  or  security, 
the  value   thereof  respectively, 
to  be  ascertained  as  hereinafter 
mentioned,  shall  also  be  truly  ex- 
pressed and  set  forth  in  manner 
aforesaid  in  or  upon  every  such 
deed  or  instrument ;   and  such 
value  shall  be  deemed  and  taken 
to  be  the  purchase  or  considera- 
tion money,  or  part  of  the  pur- 
chase or  consideration  money,  as 
the   case   may    be,    in    respect 
whereof  the  ad  valorem  duty  shall 
be  charged  as  aforesaid. 
"And  where  the  consideration 


or  any  part  of  the  consideration 
shall  be  any  stock  in  any  of  the 
public  funds,  or  any  Government 
debenture  or  stock  of  the  Bank 
of  England  or  Bank  of  Ireland, 
or  any  debenture  or  stock  of  any 
corporation,  company,  society,  or 
persons  or  person,  payable  only 
at  the  will  of  the  debtor,  the  said 
duty  shall  be  calculated  (taking 
the  same  respectively,  whether 
constituting  the  whole  or  a  part 
only  of  such  consideration,)  ac- 
cording to  the  average  selling 
price  thereof  respectively  on  the 
day  or  on  either  of  the  ten  dnys 
preceding  the  day  of  the  date  of 
the  deed  or  instrument  of  con- 
veyance, or  if  no  sale  shall  have 
taken  place  within  such  ten  days, 
then  according  to  the  average 
selling  price  thereof  on  the  day 
of  the  last  preceding  sale ;  and  if 
such  consideration  or  part  of  such 
consideration  shall  be  a  mortgage, 
judgment,  or  bond,  or  a  deben- 
ture, the  amount  whereof  shall  be 
recoverable  by  the  holder,  or  any 
other  security  whatsoever,  whe- 
ther payable  in  money,  or  other- 
wise, then  such  calculation  shall 
be  made  according  to  the  sum  due 
thereon  for  both  principal  and 
interest." 


VOL.  11.— H.  &  C. 
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2643/.  15«.y  being  such  a  sum  as,  together  with  1/.  15s.,  the 
stamp  duty  already  paid  on  the  said  deed,  is  equal  to  tbe 
duty  so  assessed  and  charged ;  and  the  said  deed  was  there- 
upon stamped  with  stamps  denoting  the  said  further  doty  cf 
2643/.  I5».f  so  assessed  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
said  deed  of  the  4th  day  of  August,  1863,  is  chai^geabk 
with  ad  valorem  conveyance  duty  in  respect  of  the  said 
sums  of  298,000/.  preference  stock  (valued  at  390,380/L  as 
aforesaid),  98,687/.  and  40,032/.  4s.  2d.,  tc^ther  amounting 
to  529,09921  4#.  2(L 


Mellish  {Daoisan  with  him)  argued  for  the  appellant, 
(January  23). — The  case  involves  two  points;  first,  whether 
the  debts  of  the  Ulverstone  Company,  viz.,  the  debenture 
debt  of  98,687/.  and  the  40,032/.  4$.  2d  schedule  debts, 
which  the  Fumess  Company  undertook  to  pay,  are  to  be 
deemed  a  money  consideration  for  the  sale ;  and  secondly, 
whether  the  preferential  stock  of  the  nominal  amount  of 
298,000/.  which   the  Fumess  Company  have  allotted  to 
the  shareholders  of  the  Ulverstone  Company  is  part  of  the 
consideration  in  respect  of  which  ad  valorem  duty  is  payable. 
The  13  &  14  Vict  c.  97,  s.  1,  repeals  the  duties  payable 
under  the  55  Geo.  3,  c.  184,  and  imposes  new  duties  in  lieu 
thereof     By  the  13  &  14  Vict.  c.  97,  Schedule,  tit.  <'  Con- 
veyance** (a),  an  ad  valorem  duty  is  imposed  on  every  des- 


(a)  **  Conveyance,  whether 
grant,  disposition,  lease,  assign* 
nient,  transfer,  release,  renuncia- 
tion, or  of  anj  other  kind  or 
description  whatsoever,  upon  the 
sale  of  anj  lands,  tenements, 
rents,  annuities,  or  other  property^ 
real  or  personal,  heritable  or 
moveable,  or  of  anj  right,  title, 
interest,  or  claim  in,  to,  out  of,  or 


upon  anj  lands,  tenements,  rents, 
annuities,  or  other  property,  thst 
is  to  saj,  for  and  in  respect  of  Me 
principal  or  onfy  deed^  imlmmetiiy 
or  writings  wherebj  the  lands  or 
other  things  sold  shall  be  granted, 
leased,  assigned,  transferred,  re- 
leased, renounced,  or  otherwise 
conveyed  to  or  vested  in  the 
purchaser  or  purchasers,  or  any 
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cription  of  conveyance  upon  the  sale  of  property  real  or 
personal,  where  the  purchase  or  consideration  money  shall 
amount  to  or  exceed  a  certain  sum.  That  differs  from  the 
55  Geo.  3,  c.  184,  inasmuch  as  that  Act  contained  a  limit 
beyond  which  there  was  no  increase  of  duty.  The  13  &  14 
Vict.  c.  97,  Schedule,  tit.  **  Conveyance,"  also  requires  the 
purchase  money  or  consideration  to  be  ttuly  expressed  in  the 
deed,  and  where  it  consists  either  wholly  or  in  part  of  stock 
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other  person  or  persons  by  bis, 
her,  or  their  direction ; 

"  Where  the  purchase  or  con- 
sideration monej  therein  or 
thereupon  expressed  shall 
not  exceed  25/.,  &c. 
**  And  where  the  purchase  or 
consideration  money  shall 
exceed  600/.,  then  for  ever  j 
100/.  and  also  for  any  frac- 
tional part  of  100/.,  &c. 
"And  it   is  herehy  directed, 
that  the  purchase  money  or  con- 
sideration shall  be  truly  expressed 
and  set  forth  in  words  at  length  in 
or  upon  every  such  principal  or 
only  deed  or  instrument  of  con- 
veyance ;  and  where  such  consi- 
deration shall  consist  either  wholly 
or  in  part  of  any  stock  or  security, 
the  value   thereof  respectively, 
to  be  ascertained  as  hereinafter 
mentioned,  shall  also  be  truly  ex- 
pressed and  set  forth  in  manner 
aforesaid  in  or  upon  every  such 
deed  or  instrument ;   and  such 
value  shall  be  deemed  and  taken 
to  be  the  purchase  or  considera- 
tion money,  or  part  of  the  pur- 
chase  or  consideration  money,  as 
the  case   may   be,    in    respect 
whereof  the  ad  valorem  duty  shall 
be  charged  as  aforesaid. 
^  And  where  the  consideration 


or  any  part  of  the  consideration 
shall  be  any  stock  in  any  of  the 
public  funds,  or  any  Government 
debenture  or  stock  of  the  Bank 
of  England  or  Bank  of  Ireland, 
or  any  debenture  or  stock  of  any 
corporation,  company,  society,  or 
persons  or  person,  payable  only 
at  the  will  of  the  debtor,  the  said 
duty  shall  be  calculated  (taking 
the  same  respectively,  whether 
constituting  the  whole  or  a  part 
only  of  such  consideration,)  ac- 
cording to  the  average  selling 
price  thereof  respectively  on  the 
day  or  on  either  of  the  ten  days 
preceding  the  day  of  the  date  of 
the  deed  or  instrument  of  con- 
veyance, or  if  no  sale  shall  have 
taken  place  within  such  ten  days, 
then  according  to  the  average 
selling  price  thereof  on  the  day 
of  the  last  preceding  sale ;  and  if 
such  consideration  or  part  of  such 
consideration  shall  be  a  mortgage, 
judgment,  or  bond,  or  a  deben- 
ture, the  amount  whereof  shall  be 
recoverable  by  the  holder,  or  any 
other  security  whatsoever,  whe- 
ther payable  in  money,  or  other- 
wise, then  such  calculation  shall 
be  made  according  to  the  sum  due 
thereon  for  both  principal  and 
interest." 


VOL.  II.— H.  &  C, 
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1864.       or  security,  the  value  is  to  be  expressed  ia  the  deed  and 

U^Rs^      taken  as  the  purchase  or  consideration  money  in  respeA 

AND         whereof  ad  valorem  duty  shall  be  chareed ;  and  where  the 

Railway  Co.   consideration «  or  any  part  thereof,  shall  be  stock  in  any  « 

Coxxi'ssxoN-   the  public  funds  &c.,  or  any  debenture  or  stock  of  any 

Inland       corporation,  company  or  society,  the  duty  shall  be  calcolaled 

KTBNUB.     J^cco^ding  to  the  average  selling  price  on  the  day,  or  eitha* 

of  the  ten  days  preceding  the  day  of  sale.   By  the  55  Geo.  3, 

c.  184,  Schedule,  tit  "Conveyance,**  where  lands  are  aold 

and  conveyed  subject  to  any  mortgage,  wadset,  bond,  or 

other  debt,  or  to  any  gross  or  entire  sum  of  money  to  be 

afterwards  paid  by  the  purchaser,  such  sum  of  money  or 

debt  shall  be  deemed  the  purchase  or  consideration  money 

in  respect  whereof  ad  valorem  duty  is  to  be  pud.     The 

question  is  whether  that  provision  is  impliedly  imported 

into  the  13  &  14  Vict  c.  97.    [Tlie  Attorney  General — The 

16  &  17  Vict.  c.  59,  expressly  recognizes  and  extends  that 

provision.]     It  is  conceded  that  the  provision  is  applicable 

to  the  40,032/.  schedule  debts^  but  the  debenture  debt  is 

not   within  its  language.     [Martin,  B. — The  debenture 

debt  is  part  of  the  consideration  of  the  sale.     The  Fumess 

Company,  instead  of  paying  that  amount  to  the  Ulvexstone 

Company,  undertake  to  discharge  the  debt.] 

Secondly,  ad  valorem  duty  is  not  payable  in  respect  of 
the  preferential  shares.  The  only  stock  which  is  liable  to 
duty  as  the  purchase  or  consideration  money,  is  existing 
stock  transferred  by  the  vendee  to  the  vendor  in  considera- 
tion of  the  sale.  This  stock  had  no  previous  existence,  but 
was  created  by  the  Fumess  Company  cotcmporaneoosly 
with  the  execution  of  the  deed.  The  Act  does  not  say 
that,  whatever  is  the  consideration,  ad  valorem  duty  shall  be 
payable  on  its  money  value;  but  it  uses  the  words  '^piurchase 
or  consideration  money."  This  stock  is  merely  substituted 
for  another  stock.     Each  holder  of  100/.  stock  in  the  Ulver- 
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Stone  Company  who  was  formerly  entitled  to  an  adequate        1864. 
share  of  the  profits  of  that  Company,  now  gets  100/.  pre-    ^'"^^ 
ferential  stock  in  the  Furness  Company  which  entitles  him         amd 
to  a  dividend  of  6L  per  cent,  payable  out  of  the  profits.    Railwat  Co. 
The   second  head  of  the  clause  (a)  has  no  application,    Commissiov- 
because  this  is  not  stock,  *^  payable  only  at  the  will  of  the       Ihlahd 
debtor."  [Mariiny  B.— The  Furness  Company  agree  to  take 
upon  themselves  the  debts  of  the  Ulverstone  Company^  and 
to  give  the  shareholders  of  that  Company  298,000/.  preferen- 
tial  stock.     Why  is  not  that  the  purchase  or  consideration 
money?]    The  Act  contemplates  a  purchaser  being  the 
owner  of  stock  in  some  Company,  which  he  transfers  as  the 
price  of  the  purchase.    This  is  a  mere  amalgamation  of  the 
two  Companies;  the  shareholders  of  the  Ulverstone  Company 
become  partners  with  the  shareholders  of  the  Furness  Com- 
pany.    How  could  the  value  of  this  stock  be  ascertained 
on  either  of  the  ten  days  preceding  the  date  of  the  deed, 
when  the  stock  was  not  in  existence  ?     [Pollock,  C.  B.— 
Suppose  the  owner  of  an  estate  conveyed  it  in  consideration 
of  an  annuity  to  himself  for  life  ?]   In  re  Earl  Mount  Edge^ 
cumbe  and  Gills'   Conveyance  (ft)  is  an  authority  that  ad 
valorem  duty  would  not  be  payable. 

Tke  Attorney  General  (with  whom  was  The  Solicitor 
General  and  Beavan\  for  the  respondents. — The  17  &  18 
Vict.  c.  83,  Schedule,  tit.  *'  Conveyance,"  provides  for  the  case 
of  a  conveyance  in  consideration  of  an  annuity,  so  that  if 
this  transaction  were  of  that  nature  ad  valorem  duty  would 
be  payable  under  that  Act.  But  these  preferential  shares 
are  part  of  the  purchase  or  consideration  money.  There 
is  no  amalgamation  of  the  two  Companies.  The  Act  of 
1851  authorizes  the  sale  of  the  one  to  the  other,  and  part  of 
the  price  is  298,000/.  preferential  stock.     The  Ulverston 

(a)  Anti,  p.  665.  Qi)  8  Ezch.  376. 

L  L  L  2 
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1864.        Company  still  exists  as  a  corporation,  and  it  is  to  be  dissolved 

v,^v^_/      ^f^^  jl  ^l^gjj.  ^gjj^g  njj^j  liabilities  are  satisfied.     The  48th 
Ulyebstonb 
^   ASD         and  49th  sections  (a)  of  the  Act  of  1 85 1  shew  that  the  legisla- 

Railway  Co.    ture  contemplated  a  conveyance  subject  to  ad  Talorem  datj* 
CoMxiMioH-    The  agreement  of  the  6th  May,  1862,  was  followed  by  the 
Imlamo       deed  of  the  8th  August,  1863,  and  in  the  interval  the  pre- 
ferential stock  of  the  Fumess  Company  of  the  amount  ol 
298,000il  had  been  created  and  allotted  to  the  shareholders 
in  the   Ulverstone   Company,     There   was  therefore  no 
difficulty  in  ascertaining  their  market  value. — [He  referred 
to  the  4th,  7th,  12th,  13lh,  14th  and  last  articles  of  the 
agreement  (J).] — ^The  property  of  the  Ulverstone  Compan j 
became  the  property  of  the  Fumess  Company,  and  the  pre- 
ferential stock  became  the  property  of  the  shareholders  of 
the  Ulverstone  Company,  independently  of  the  deed,  and 
a  deed  is  only  required  as  evidence  of  the  transfer:  sect. 
49  (c).     [JMartinf  6. — The  deed  does  not  fully  set  forth  the 
full  consideration  for  the  transfer,  but  leaves  it  to  be  found 
put.]     Although  the  agreement  was  made  and  the   con- 
sideration paid  loDg  before,  the  duty  must  be  calculated  on  the 
average  selliog  price  of  the  stock  on  or  ten  days  preceding 
the  day  of  the  date  of  the  deed.     The  13  &  14  Vict.  c.  97 
does  not  say  ''any  stock  or  security  previously  in  existence'' 
but  *'  any  stock  or  security."    There  is  therefore  no  founda- 
tion for  the  argument  that  the  Act  does  apply  to  stock 
created  and  delivered  as  part  of,  the  transaction,  but  long 
prior  to  the  execution  of  the  deed.     There  is  no  distinction 
in  this  respect  between  ''stock**  and  "security  ;**  and  could  it 
be  contended  that  a  mortgage,  judgment,  bond  or  debenture, 
given  upon  a  sale  as  part  of  the  consideration,  was  not  a 
"'security''  within  the  meaning  of  the  Act,  because  it  had 
no  previous  existence  ?    The  words  "  payable  only  at  the 

(a)  Ante,  p.  856,  857.  (b)  Ant^,  p.  857. 

(c)  AfUe,  p.  859,  860,  861. 
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'Will  of  the  debtor,*  which  occur  in  the  second  branch  of 

the  clause,  are  not  meant  to  qualify  the  eeneral  expression    „ 

**  any  stock  or  security"  in  the  previous  branch,  but  only         and 

Lakcaiitsr 

to  exchide  securities  payable  at  the  will  of  the  creditor.   Railway  Co. 
{^I^oUocks  C.   B. — If  stock   is  payable  at  the  will  of  the    Comnisioic- 
creditor,  it  is  a  debt,  and  there   is  no  occasion  for  any        'jTiand 
valuation,  but  if  it  is  payable  only  at  the  will  of  the  debtor,      ^"vemub. 
its  value  must  be  ascertained  by  the  market  price.     Pigott^ 
B. — The  difficulty  I  felt  was  this,  if  it  is  stock  within  the  first 
branch  of  the  clause,  recourse  must  be  had  to  the  second 
branch    to   ascertain   its  value,   and  then   embarrassment 
arises  from  the  words  *' payable  only   at  the  will  of  the 
debtor."] 

MellUh  replied,  and  The  Attonuy  General  was  also  heard 
in  reply. 

The  judgment  of  the  Court  was  now  delivered  by 

PoLix)CK,  C.  B. — This  is  a  case  stated  by  the  Commis- 
sioners of  Inland  Revenue,  under  the  13  &  14  Vict.  c.  97, 
and  the  question  is  whether  a  deed  of  the  4th  August,  1863, 
(between  the  Fumess  and  the  Ulverstone  Railway  Com- 
panies) is  chargeable  with  ad  valorem  duty  in  respect  of  a 
sum  of  390,3802.  and  two  other  sums,  making  altogether 
529,099/.  4s.  2d.  It  was  very  correctly  admitted  by  Mr. 
Mellishy  on  behalf  of  the  Fumess  Railway  Company,  that 
with  respect  to  the  two  latter  sums  ad  valorem  duty  was 
legally  chargeable,  and  the  argument  was  confined  to  the 
sum  of  390,3807.  This  sum  represents  the  value  of 
298,000/.  preference  stock  of  the  Fumess  Railway  Com- 
pany, at  the  price  of  131/.  per  100/.  share,  (being  its 
average  selling  price  on  the  day  of  the  date  of  the  deed.) 

Some  attention  is  necessary  to  collect  from  the  deed  what 
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18  the  transaction  between  the  two  Companies.    Accordiiig 

to  the  49th  section  of  the   Ulverstone  and  Lancashiie 

AND         Railway  Act,  1858,  this  deed  b  to  state  fally  and  trulj  the 
Lanoastsb 
Railway  Co.   full  consideration  for  the  deed.    It  is  to  be  collected  ftom 

CoMMi'ssioH-   the  recitals  of  this  deed  that,  prior  to  the  year  1858,  there 
I^Sajid       '^exe  two  railway  Companies,  one  called  in  the  deed  the 
Bkyshub.     Ulverstone  Company,  the  other  the  Fnmess  Company,  and 
by  the  act  of  parliament  before  mentioned,  viz.  the  XJlver* 
stone  and  Lancashire  Railway  Act,  1858,  it  was  enacted 
that  the  Ulverstone  Company  might  sell,  and  the  Fumess 
Company  buy,  the  works  or  undertaking  of  the  Ulverstone 
Company,  upon  such  terms  as  might  be  mutually  agreed 
on  by  an  agreement  to  be  made  between  the  two  Com- 
panies, which  agreement  was  to  be  submitted  to  the  Board 
'    of  Trade  for  their  approval.     And  by  section  49  it  was 
enacted,  that  the  transfer  should  be  evidenced  by  a  deed  of 
transfer  duly  staniped^  and  wherein  the  full  consideratiemfor 
the  deed  of  transfer  should  be  fully  and  truly  stated.     The' 
deed  further  recited  the  agreement  dated  the  26th '  May, 
1862,  and  that  it  was  approved  of  by  the  Board  of  Trade, 
and  it  is  to  the  effect  that  the  Ulverstone  Company  had 
issued  shares  to  the  amount  of  298,000/.,  and  were  indebted 
in  138,000^  odd,  and  that  it  was  agreed  that  the  Ulverstone 
Company  should  sell,  and  the  Fumess  Company  buy,  the 
tohole  of  the  undertakiny  of  the  Ulverstone  Company  subject 
to  all  the  debts  of  the  Ulverstone  Company,  and  that  the 
Fumess  Company  should  create  preferential  stock  to  the 
nominal  amount  of  298,0002^,  which  should  be  allotted  to 
the  then  shareholders  of  the  Ulverstone  Company  as  iully 
paid  up  stock  with  a. perpetual  preferential  dividend  of  QL 
per  cent,  per  annum.     That  this  preferential  stock  should 
not  confer  any  right  of  voting  at  any  general  meeting  of  the 
Fumess  Company,  and  that  the  Fumess  Company  should 
deliver  to  the  Ulverstone  Company  certificates  of  the  pre- 
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&rential  stock  to  be  distributed  by  them  amongst  their       1954, 

sfaareholdersy  and  that  they,  in  exchange,  would  procure    «.^"*^^'"*^ 
_  ULVEB8T0NB 

and  cancel  and  deliver  to  the  Furness  Company  the  original         and 
share  certificates  of  the  Ulverstone  Company,  and  that  KailwatCo. 
thereapon  the  Ulverstone  Company's  capital  of  298,000/.    commissiom- 
should  be  extinguished  and  the  Furness  Company's  pre-       i^^nd 
ferential  stock  of  298,000t  substituted  for  it     This  is  the     R^vehuk. 
agreement  recited  in  the  deed.    The  deed  then,  amongst 
other  things,  recites  that  the  preferential  stock  of  the 
amomit  of  298,000/.  had  been  created  and  allotted  to  the 
shareholders  of  the  Ulverstone  Company,  and   that  the 
certificates  thereof  had  been  duly  made  out,  delivered  and 
distributed,  and  that  both  Companies  had  performed,  on 
their  respective  paits,  every  thing  to  be  by  them  performed 
by  virtue  of  the  said  agreement  of  26th  May,  1862.    The 
deed  then  witnessed  that,  in  consideration  of  the  agreement, 
the  whole  undertaking  of  the  Ulverstone  Company,  subject 
to  their  debts,  was,  by  virtue  of  the  Act  of  1858,  transferred 
to  and  vested  in  the  Furness  Company  absolutely  and  for 
ever,  and  that  this  deed  was  made  and  executed  in  con- 
sideration of  the  proviso  in  sect.  49  of  the  Act  of  1858. 

The  result  of  the  transaction  is,  that  the  Ulverstone  Com- 
pany was  substantially  a  body  of  shareholders  holding  stock 
to  a  nominal  amount  of  298^000/.,  and  owing  debts  to  the 
amount  of  138,719/.  odd,  and  they  agreed  to  sell  their 
undertaking  to  the  Furness  Company  for  new  preferential 
shares  of  their  Company  to  the  same  nominal  amount  paying 
a  perpetual  preferential  dividend  of  6/.  per  cent  per  annum, 
the  Furness  Company  also  taking  upon  themselves  the 
payment  of  the  debts  of  the  Ulverstone  Company.  Before 
the  deed  was  executed  the  new  preferential  shares  had  been 
created,  and  allotted  and  distributed  amongst  the  share- 
holders of  the  Ulverstone  Company,  and  were  being  sold 
in  the  market,  and  on  the  day  of  the  date  of  the  deed,  that 


872  KXGHEQXJE&  REP0BT8. 

1864.  ^B  ^  say  the  4th  August,  1863,  at  an  average  price  of  ISIL 

_-^~^^"'~'  per  share,  or  in  other  words  the  shares  were  at  31/.  premiam. 

AND  This  is  not  stated  in  the  deed,  but  is  stated  as  part  of  tl^ 

Lamoastek  .       .        »       1 

Railway  Co.  case  by  the  Commissioners,  and  the  question  is  whether  ad 

CoMMiMioH^  valorem  duty  is  payable  upon  the  value  of  this  preferential 

Inland  Stock,  by  virtue  of  the  statute  13  &  14  Vict.  c.  97» 


BSTENUS. 


dule,  tit  **  Conveyance."     By  it  the  conveyance  apoo  the 
sale  of  any  property,  when  the  consideration  money  therein 
expressed  is  in  pounds  sterling,  is  subject  to  a  certain  rate 
of  duty,  and  the  schedule  then  directs  that,  when  such 
consideration  shall  consist  either  wholly  or  in  part  of  stock, 
the  value  thereof  shall  be  ascertained  as  in  the  next  para- 
graph mentioned,  and  shall  be  truly  expressed  and  set  forth 
in  toords  at  length  in  every  such  deedy  and  such  value  shall  be 
deemed  to  be  the  purchase  or  consideration  money y  or  ptxrt  of 
it,  as  the  case  maybe,  in  respect  whereof  ad  valorem  duty 
shall  be  charged,  and  one  of  the  modes  of  ascertahus^  the 
value  is  that  adopted  by  the  Commissioners  in  this  instance^ 
viz,  the  average  selling  price  of  the  stock  on  the  day  of  tk& 
date  of  the  deed. 

We  think  it  is  only  necessary  to  understand  the  trans- 
action to  see  that  it  direcdy  falls  within  the  words  of 
the  statute.  The  vendors  were  the  corporation  called 
the  Ulverstone  Company,  and  this  Company  were  a 
Dumber  of  shareholders  holding  stock  to  the  amount  of 
298,000/.  upon  which  they  were  entitled  to  dividends  if  the 
undertaking  earned  them,  and  they  agreed  to  sell  their 
undertaking  for  298,000/.  perpetual  preferential  shares  of 
the  Fumess  Company  paying  a  perpetual  preferential 
dividend  of  6/.  per  cent  We  think  it  is  clear  that  part  of 
the  consideration  for  the  sale  was  stock.  It  was  aigued  that 
it  was  not  stock  within  the  meaning  of  the  second  para- 
graph in  the  Schedule,  tit.  *'  Conveyance,"  because  stock  of 
some  third  Company  was  meant  by  that,  but  we  think 
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there  are  no  grounds  for  so  contending.    If  the  Furaess  1864. 

Conripany  had  occasion  to  buy  land,  and  proposed  to  pay  for  tt^'*'"^''^*^ 

it  by  shares  in  their  concern,  we  think  such  shares  would  ^^ 

^      ^  Lanoasteb 

be  within  the  statute.  Kailwat  Co. 

We  are  clearly  of  opinion  that  such  a  deed  as  is  directed  Commission- 

SRS  OF 

by  the  49th  section  ought  to  be  stamped  as  the  Commis-  Inlaud 

sioners  determined,  and  that  they  have  correctly  decided  ^■^■"^■• 
the  amount  of  ad  valorem  duty  which  ought  to  be  paid. 


John  Jepson  v.  Key.  Jan.  18. 

X  HIS  was  an  action  of  ejectment  to  recover  two  closes  ^^  1®^» » 

''  '  testator 

of  land,  called  Tx>ng  Close  and  Short  Close,  and  two  cot-  devised  as 

follows: — 

tages^  in  Hedge,  in  the  county  of  Derby.  By  consent  and  "Ipiiveand 
order  of  a  Judge,  the  following  case  was  stated  for  the  wife,  all  my 
opinion  of  this  Court,  without  pleadings. — .  estate^or"* 

Joseph  Jepson^  being  seised  in  fee  simple  of  the  lands  J^^^J^^^he 
and  cottages  next  hereinafter  mentioned,  made  his  will  dweliing- 

o  '  house  or 

dated  the  10th  of  March,  1840,  of  which  the  following  is  a  traement,  and 

JL1K6W186  bile 

copy:—  several  doses 

_  or  parcels  of 

*'  This  is  the  last  will  and  testament  of  me  Joseph  land  herein- 

after  men' 

Jepson^  of  the  city  of  London.     In  the  first  place  I  will  tioned  (de- 
and  direct  that  all  my  just  debts,  funeral  and  testamentary  J^n^^^And  I 
expences   be   pa|d,   and   I   give  and  devise  to  ihy  dear  ^^^^^^ 
wife  Elizabeth,  all  my  part,  share,  estate  or  interest  of  and  *^j™?.?'^ 
in  the    dwelling  house    or    tenement,  and  likewise  the  dwelling- 

.  '  .  house  or 

several  closes  or  parcels  of  land  hereinafter  mentioned,  and  tenement 

heretofore 
mentioned 
unto  mj  said  wife  for  her  use  and  interest  during  the  term  of  her  natural  life ;  and  after  her 
decease  I  giye  and  devise  all  my  property,  real  and  personal,  unto  my  heir  or  heirs,  to  be 
equally  divided  amonff  tiiem  and  as  joint  heirs  i  of  this  my  above  mentioned  property." 
Several  years  afterwaids  the  testator  be<»me  possessed  of  two  other  closes  and  two  cottages, 
and  died  in  l&oO.—Held,  that  the  after  acquired  property  passed  under  the  will,  and  the 
testator's  wife  took  a  life  interest  in  it. 
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1864.  >^^  iQ  tb®  occupation  of  Charles  Stoppard,  that  is  to  say, 
the  Pear  Tree  Close,  the  Middle  Close,  the  Roe  Close, 
and  the  Clover  Piece,  situate  at  Heage,  in  the  county  of 
Derby,  devolved  to  me  at  the  death  of  my  father,  John 
Jepson,  the  younger.  And  I  also  give  and  bequeath  all  my 
goods  and  chattels,  freeholds,  dwelling-faouse  or  tenement 
heretofore  mentioned,  unto  my  said  wife,  Elizabeth,  for  her 
use  and  interest  daring  the  term  of  her  natural  life,  and 
after  her  decease  I  give  and  devise  all  my  property,  real 
and  personal^  unto  my  heir  or  heirs,  to  be  equally  divided 
among  them,  and  as  joint  heirs  of  this  my  above  mentioned 
property.  Lastly,  I  nominate,  constitute  and  appoint  my 
two  brothers  in  law,  my  said  wife's  brothers  William  Booths 
grocer,  &c.,  of  Green  Hill  Lane,  in  the  parish  of  Alfreton, 
and  in  the  county  of  Derby,  and  Job  Booth,  junior,  of 
Pentrich,  and  in  the  county  of  Derby,  as  joint  executors  or 
trustees  to  this  my  will,  and  revoking  hereby  all  former  and 
other  wills  by  me  at  any  time  heretofore  made,  I  do  hereby 
declare  this  only  to  be  my  last  will  and  testament.** 

Several  years  subsequent  to  the  date  of  his  will,  and 
prior  to  the  9th  of  June,  1850,  an  aunt  of  the  testator 
devised  to  him  the  above  mentioned  property  called  the 
Long  Close,  Short  Close,  and  two  cottages,  the  subject 
matter  of  this  action. 

The  testator  died  on  the  9th  of  June,  1850,  and  his  will 
was  proved  on  the  24th  March,  185L 

The  plaintiff  is  the  eldest  son  of  the  testator.  The 
defendant's  wife,  Elizabeth  Key,  is  his  widow. 

The  question  is,  whether  the  Long  Close,  Short  Close, 
and  the  cottages  passed  by  the  will  of  the  testator  to  his 
widow  for  her  life,  or  descended  to  the  plaintiff  as  his 
eldest  son. 

If  they  descended  to  the  plaintiff,  judgment  shall  be 
entered  up  for  him^ 
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If  tbey  passed  by  the  will  to  the  testat 
ment  shall  be  entered  for  the  defendant 


Fitgames  Stephen^  for  the  plaintiff. — No  estate  passed 
under  the  will  in  the  subsequently  acquired  property^  and 
consequently  it  devoWed  upon  the  plaintiff  as  heir  at  law. 
If  the  first  clause  of  the  will  had  stood  alone,  the  testatorii 
wife  would  have  taken  an  estate  in  fee  simple  in  the  pro- 
perty specified^  but  the  second  clause  cuts  down  the  fee  to 
an  estate  for  Ufe.     That  cbuse  is  not  more  extensive  than 
the  first,  and  does  not  include  property,  other  than  that 
specifically  mentioned  in  the  will ;  its  object  being  simply  to 
reduce  firom  a  fee  simple  to  a  life  estate  the  interest  given 
to  the  wife  by  the  first  clause.     It  would  be  putting  a 
strained  construction  on  the  words  in  the  second  clause 
**  heretofore  mentioned,"  to  hold  that  they  applied  to  the 
dwelling-house  and  not  to  the  freeholds  mentioned  in  con- 
nection  with  it.      Since   the    Wills  Act,  7  Wm.  4  &  1 
Vict,  c  26,  s.  24,  a  will  must  be  construed,  ^ith  reference 
to  the  real  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will.     But  in  order  to  ascertain  the  meaning 
of  the  will,  regard  must  be  had  to  the  state  of  things  at  its 
date.    At  that  time  the  testator  had  no  real  property  except 
that  mentioned  in  the  first  clause:   and  the  effect  of  that 
and  the  second  clause  is  merely  to  give  his  wife  a  life  interest 
in  all  the  property  which  he  then  possessed.     The  third 
clause  is  a  general  devise  of  his  real  and  personal  property 
to  his  heirs  jointly  after  the  death  of  his  wife.     That  does 
not  give  the  wife  a  life  estate  in  after  acquired  property.   The 
words  **  above  mentioned  property*'  in  the  third  clause  refer 
to  the  subject-matter  of  the  first  and  second  clauses,  the 
first,  which  is  most  specific,  being  the  key  to  the  whole. 


Jbpboh 

V, 


876 


.  EXCHEQUEB  BEFOBTS* 

The  true  meaning  is,  "  I  give  to  ray  wife  all  the  property  I 
am  now  possessed  of  for  her  life^  and  after  her  decease  to  my 
heirs.*'  The  intention  of  the  testator  was  to  die  intestate  as 
to  after  acquired  property.  The  general  rule  is,  that  an 
heir  at  law  can  only  be  disinherited  by  express  devise  or 
necessary  implication:  and  by  necessary  implication  is 
meant  such  a  strong  probability  that  an  intention  to  the 
contrary  cannot  be  supposed :  Rex  v.  The  Inhabitants  of 
Ringstead  (a).     [Martin^  B. — What  is  there  in  the   will 

* 

inconsistent  with  the  wife  taking  an  estate  for  life  in  all  the 
property  of  which  the  testator  died  possessed?]  The  testator 
having  used  the  words  ^*  heretofore  mentioned"  and  '*  above 
mentioned"  property,  the  more  natural  construction  is  to 
apply  them  to  the  property  before  mentioned. — He  also 
referred  to  Simpson  v.  Hornby  (b),  Jarman  on  Wills,  vol.  1, 
chap,  z.,  p.  299,  307,  313,  3rd  ed. 

Fieldf  for  the  defendant. — The  will  must  be  construed 
as  if  executed  immediately  before  the  death  of  the  tes- 
tator,  unless  a  contrary  intention   appears,   which  is  not 
the  case.     The  words  <' hereinafter  mentioned"  in  the  first 
clause  refer  to  the  four  closes  of  land  therein  specifically 
mentioned,  and  not  to  .the  preceding  subject-matter  the 
^Mwelling-house   or  tenement"    The  wor^s  "heretofore 
mentioned"  in  the  second  clause  refer  to  the  'dwelling 
house  or  tenement'*  mentioned  in  the  first  clause.     There 
is  nothing  to  indicate  an  intention  on  the  part  of  the  testator 
to  die  intestate  as  to  any  portion  of  his  property,  and  there 
is   no  ground  for  limiting   the  word  <' freeholds"  in  the 
second  clause  to  the  closes  of  land  mentioned  in  the  first. 
The  testator's  intention  was  that  his  -wife  should  enjoy  all 
his  property  during  her  life.      His  appointment  of  her 
brothers  as  executors  shews  that  she  was  in  his  mind.     It 
(a)  9  B.  &  C.  218.  224.  (b)  Precin  Chan.  439.  452. 
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has  become  a  settled  distinction  that  a  devise  to  the  testator^s        1864. 
heirs  after  the  death  of  A.  will  confer  on  A.  an  estate  for 
life  by  implication ;  but  that  under  a  devise  to  B.  a  stranger^ 
after  the  death  of  A.  no  estate  will  arise  to  A.  by  implica- 
tion :  Jarman  on  Wills,  chap,  zvii.,  p.  497,  3rd  ed. 

Pollock,  C.  B. — ^It  appears  to  me  evident  that  if  this 
will  be  construed,  as  required  by  the  7  Wm.  4  &  1  Vict, 
c.  26,  s.  24,  to  speak  and  take  effect  as  if  executed  imme- 
diately before   the  death  of   the   testator,  he  gives  and 
devises  all  his  property.     He  uses  lidiguage  which  will 
comprise  any  quantity  of  real  and  personal  property  which 
he  may  be  possessed  of  at  the  time  of  his  death :  "  And  I 
also  give  and  bequeath  all  my  goods  and  chattels,  freeholds, 
dwelling-house  or  tenement  heretofore  mentioned  unto  my 
said  wife  Elizabeth  for  her  use  and  interest  during  the  term 
of  her  natural  life ;  and  after  her  decease  I  give  and  devise^ 
all  my  property,  real  and  personal,  unto  my  heir  or  heirs, 
to  be  equally  divided  amongst  them,  and  as  joint  heirs  of 
this  my  above  mentioned  property."    There  can,  I  think, 
be  no  doubt  as  to  the  testator's  intention,  which  was  simply 
this : — a  devise  of  ail  his  property  to  his  wife  for  life,  and 
after  her  death  a  devise  of  it  to  his  heirs ;    which  would  by 
implication  confer  on  the  wife  an  estate  for  life.     I  find  it 
stated  in  Jarman  on  Wilis,  vol.  l,chap.  zvii.,p.505, 3rded., 
that  **  the  position  that  a  devise  to  the  heir  after  the  death 
of  A.  creates  in  A.  an  implied  estate  for  life,  supposes  that 
the  will  does  not  contain  a  residuary  devise ;  for  a  clause  of 
this  nature  would,  by  disposing  of  such  intermediate  estate, 
and  thereby  intercepting  the  descent  to  the  heir,  clearly 
exclude  all  ground  for   the  implication."    That  assumes 
that  the  devise  to  the  heir  after  the  death  of  A.  creates  in 
A.  an  estate  for  life  by  implication.    The  learned  author 
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1864.  proceeds:  ''Thus,  if  a  testator  devises  Whiteacre  to  his  hdr 
apparent  or  heir  presumptive  after  the  death  of  his  wifci 
and  in  the  same  will  devises  the  residue  of  his  real  estate  to 
A.  (a  stranger),  since  the  estate  for  life,  not  included  in  the 
devise  to  the  heir,  would,  if  no  implied  gift  were  raised,  pass 
to  A.  as  real  estate  not  otherwise  disposed  o^  which  might 
possiblj  be  intended,  the  residuary  devisee,  and  not  the 
W1&,  would,  it  is  conceived,  take  the  estate  during  her  life." 
Assuming  that  to  be  law,  the  only  question  here  is,  do  the 
words  **  all  my  property,  real  and  personal,*'  include  after 
acquired  property  ^  I  am  clearly  of  opinion  that  they  do;, 
and  consequently  our  judgment  most  be  for  the  defendant. 

Martin,  B. — I  am  of  the  same  opinion.  We*  most 
construe  this  will  according  to  the  directions  of  the  24th 
section  of  the  7  Wm.  4  &  1  Vict.  c.  26,  which  enacts : 
That  every  will  shall  be  construed,  with  reference  to  the 
real  estate  and  personal  estate  comprised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contraiy  intention 
shall  appear  by  the  will/'  Therefore  it  is  incumbent  on 
the  plaintiff  to  shew  upon  the  face  of  the  will  an  intention 
on  the  part  of  the  testator  that  his  wife  should  not  take  a 
life  interest  in  all  the  property  which  he  might  possess  at 
the  time  of  his  death.  But  in  my  opinion  a  contrary  inten- 
tion appears.  I  think  he  meant  her  to  take  it,  because  he 
meant  that  his  heirs,  after  her  death,  should  take  all  his 
property  real  and  personal.  By  the  words  *'  all  my  goods 
and  chattels,"  and  **  freeholds,"  he  meant  all  his  goods,  all 
his  chattels  and  all  his  freeholds.  Probably  he  used  the 
words  "  heretofore  mentioned*'  because,  in  the  first  instance, 
he  gave  to  his  wife  absolutely  the  dwelling-house  or  tene* 
ment  and  the  four  closes,  and  then  altered  his  mind  and 


a 
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said  that  she  shall  have  only  a  life  estate  in  them.     That        1864. 
however;  is  mere  speculation^  not  construction.     It  is  suf- 
ficient to  say  that  no  <*  oontraiy  intention"  has  been  shewn, 
and  therefore  the  after  acquired  property  passed  by  the  will, 
and  our  judgment  must  be  for  the  defendant* 

Chahnbll,  B. — I  am  also  of  opinion  that  our  judgment 
ought  to  be  for  the  defendant.     The  plaintiff  clidms  as  heir 
at  law,  and  it  is  contended  that  we  must  construe  this  will 
as  if  the  testator  had  died  intestate  as  to  the  property  in 
question.     In  my  opinion  that  is  not  the  true  construc- 
tion.     It    is   not   disputed  that  the  24th  section  of  the 
Wills  Act  applies  to  this  case ;  and  the  question  then  is 
how  far  that  enactment  assists  us  in  the  construction  of 
this  wilL     It  is  said  that  there  are  three  clauses  in  the  will; 
all  relating  to  the  same  subject-matter,  and  that  there  is 
such  a  specific  description  in  the  first  clause  that  the  will 
cannot  be  read  as  including  after-acquired  property  without 
doing  yiolence  to  its  language.     I  agree  that  if  land  is 
devised  by  a  specific  description,  as  "  My  estate  in  Berk- 
shire called  Greenacre,"  after-acquired  property  in  another 
county  would  not  pass  under  it,  without  doing  violence  to 
the  language  of  the  will  and  the  plainly  expressed  inten- 
tion of  the  testator.     But  if  the  devise  is  '*  all  my  freeholds,'' 
that  would  include  after-acquired  property.     Here  the  first 
clause  is  :  ''I give  and  devise  to  my  dear  wife  Elizabeth,  all 
my  part,  share,  estate,  or  interest  of  and  in  the  dwelling- 
house   or  tenement,  and  likewise   the  several  closes  or 
parcels  of  land  hereinafter  mentioned,  and  now  in  the 
occupation"  &c     Therefore  the  first  description  is  "  the 
dwelling-house  or  tenement,"  and  then  the  four  several 
closes  afterwards  mentioned  by  name.     The  second  clause 
must  be  read  with  the  first,  and  it  is  to  be  observed  that  it 
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introduces  the  words  <<  personal  property**  in  conjunction^ 
with  "freeholds,  dwelling-house  or  tenement  heretofart 
mentioned.^  I  do  not  think  those  words  have  the  operation 
ascribed  to  them  by  Mr.  Stephen^  and  if  I -am  able  to  get 
rid  of  them  in  the  second  clause  I  do  not  feel  pressed 
with  any  difficulty  arising  from  the  use  of  the  words  in  the 
third  clause,  "  my  above  mentioned  property."  Applying 
the  rule  of  construction  laid  down  by  the  24th  section  of 
the  Wills  Act,  I  am  of  opinion  that  the  testator's  after- 
acquired  property  passed  by  this  will  to  his  wife  for  life, 
and  that  no  coptrary  intention  appears  on  the  face  of  the 
will. 

PiooTT,  B. — ^I  am  of  the  same  opinion.  I  think  it  clear 
that  the  testator  intended  to  give  his  wife  all  his  property, 
real  and  personal,  during  her  life.  That  is  the  general 
intention ;  and  the  question  is  whether  there  is  anything 
in  the  language  of  the  will  which  prevents  us  from  giving 
effect  to  that  intention.  We  have  been  pressed  with  the 
words  "  heretofore  mentioned"  in  the  second  clause,  but  I 
think  they  have  been  used  inaccurately.  In  my  opinion 
they  are  properly  limited  to  the  dwelling-house  or  tene* 
ment;  and  all  "my  property  real  and  personal''  in  the 
third  clause  includes  after  acquired  property. 

Judgment  for  the  defendant. 
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URSUANT  to  the  20  &  21  Vict.  e.  43,  b.  2,  the  fol-  Bythe 
lowing  case  was  stated  by  two  justices  of  the  county  of  Health  Act, 
Xiancaster  for  the  opinion  of  this  Court —  if^  s'^t 

A  Local  Board  of  Health  for  the  district  of  Waterloo  ^ghiaJfbS 
with  Seaforth,  in  the  county  of  Lancaster,  has  been  duly  ?^*?f2d^ 
constituted  under  the  provisions  of  '*  The  Public  Health  Act,  pa^f^  &«t 

to  the  satis- 

1848,'*  (1 1  &  12  Vict,  c,  63>     By  sect.  69  of  that  Act  it  is  faction  of  the 

Local  Board 

enacted,  *'  That  in  case  any  present  or  future  street,  or  of  Health 

any  part  thereof  (not  being  a  highway)  be  not  sewered,  noSsem^  ^ 

levelled,  paved,  flagged,  and  channelled  to  the  satisfaction  ^  ^fp^ve 

of  the  Local  Board  of  Health,  such  Board  may,  by  notice  ^wnew  or^^ 

in  writing  to  the  respective  owners  or  occupiers  of  the  ^e  premises 

,  ,   ,    ,  fronting  such 

premises  fronting,  adjoining  or  abutting  upon  such  parts  parts  as  may 

.  require  to  b« 

thereof  as  may  require   to  be  sewered,  levelled,   paved,  sewered,  &c., 
flagged  or  channelled,  require  them  to  sewer,  level,  pave  to  sewer,  &c, 
flag  or  channel  the  same  within  a  time  to  be  specified  in  ^thii!^  time 
such  notice,  and  if  such  notice  be  not  complied  with,  the  J^g^cTnotice* 
said  Local  Board  may,  if  they  shall  think  fit,  execute  the  a°dif  s^^h 

J^  J  '  notice  be  not 

worics  mentioned  or  referred  to  therein ;  and  the  expenses  complied  with, 
incurred  by  them  in  so  doing  shall  be  paid  by  the  owners  Board  may 

execute  tho 

in  default,"  according  to  and  as  therein  specified.  works,  and 

By  section  160  of  the  Public  Health  Act,  1848,  it  is  shailb^^l 
enacted,  that ''  in  all  cases  in  which  any  notice  is  by  this  i^de^dt^  £^ 

section  150, 
in  all  cases  in 
which  any  notice  is  required  to  be  giTen  to  the  owner  or  occupier  of  any  premises  it  shall  be 
sufficient  to  address  the  notice  to  them  by  the  description  of  the  "  owner"  or  "  occupier'*  of 
the  premises,  and  the  notice  shall  be  serred  either  personally  or  by  delirering  the  same  to 
some  inmate  of  the  owner's  or  occupier's  place  of  abcxie. — Heidt  that  service  of  a  notice  by 
deliTering  it  to  the  clerk  of  an  owner  at  his  place  of  business  was  a  sufficient  notice  to  satisfy 
the  requirements  of  the  69th  section,  the-  150th  section  being  merely  in  aid  of  the  serrice  of 
notices :  Per  Pollock,  C.  B^  and  Pigott,  B. 

Per  Martin,  B.,  that  the  service  was  good  under  the  150th  section.    A  place  of  business 
i«  a  "place  of  abode,"  and  a  clerk  an  "inmate"  within  the  meaning  of  the  l50th  8ectLon» 
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Act  required  to  be  given  to  the  owner  or  occupier  of  any 
premises,  it  shall  be  sufficient  to  address  the  notice  to  them 
by  the  description  of  the  '*  owner"  or  *•'  occupier''  (as  the 
case  may  require)  of  the  premises  (naming  them)  in  res- 
pect of  which  the  notice  is  given,  without  further  name  or 
description;  and  the  notice  shall  be  served  upon  them  or 
one  of  them,  as  the  case  may  require,  either  personally  or 
by  delivering  the  same  to  some  inmate  of  his  or  their  place 
of  abode,  or  in  the  case  of  the  occupier  (and  also  in  case  of 
the  owner  if  his  place  of  abode  be  unknown)  upon  any 
inmate  of  the  last  mentioned  premises,  or  if  such  premises 
be  unoccupied,  then  in  case  the  notice  is  required  to  be 
served  upon  the  occupier  (and  in  case  of  the  owner  also^ 
if  his  residence  be  unknown),  shall  be  sufficient  to  fix  the 
notice  upon  some  conspicuous  part  of  the  premises:  Pro- 
vided always,  in  the  case  of  notices  to  the  owner,  that 
although  his  place  of  abode  be  known  to  the  Jx>cal  Board 
of  Health,  yet  if  it  be  not  within  the  limits  of  their  district, 
it  shall  be  sufficient  for  them  to  transmit  any  notice  directed 
to  him  by  name  through  the  post.** 

At  a  Petty  Sessions  holden  at  Liverpool,  within  and  for 
the  division  of  Kirkdale,  (within  which  the  said  district  of 
the  Waterloo  with  Seaforth  Local  Board  of  Health  is 
situate)  on  the  24th  day  of  March,  1863,  an  information 
made  on  the  13th  day  of  November,  1862,  by  the  said 
Joseph  Mason,  therein  described  as  the  clerk  to  the  said 
Waterloo  with  Seaforth  Local  Board  of  Health  (hereinafter 
called  the  appellant),  under  the  said  69th  section  of  the 
said  Public  Health  Act,  1848^  was  prepared,  charging 
for  that  .the  said  James  Bibby  (hereinafter  called  the 
respondent)  was,  on  the  3rd  day  of  September,  1861, 
the  owner  of  certain  premises  situate  on  the  east  side  of  a 
certain  street  or  road  called  Waterloo  Road^  in  Waterloo, 
within  the  said  district  of  the  said  Local  Board  of  Healthi 
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which  8ud  road  on  the  day  and  year  last  aforesaid  was  not 
sewered,  levelled,  paved,  flagged,  channelled,  metalled  and      "^^ 
lighted  to  the  satisfaction  of  the  said  Local  Board  of  Health,  '• 

and  that  the  said  Local  Board  of  Health  had,  by  a  certain 
writing  dated  the  3rd  day  of  September,  1861,  sealed  with 
the  common  seal  and  signed  by  five  of  the  members  of  the 
said  Local  Board  of  Health,  g^ven  the  said  respondent,  as 
owner  of  the  said  premises,  they  being  premises  fronting  or 
abutting  upon  the  said  road,  notice  within  the  space  of 
twenty-eight  days  from  the  date  of  the  said  notice  to  sewer, 
level,  pave,  flag,  channel,  metal  and  light,  or  make  good  so 
much  of  the  said  street  or  road  as  the  said  premises  adjoined 
or  abutted  upon.    And  the  said  notice  further  stated  that, 
in  case  he  the  said  respondent  failed  to  comply  with  the 
said  notice  within  such  time,  the  said  Local  Board  might, 
if  they  should  think  fit,  execute  the  said  sewering^  levelling^ 
paving,  flagging,  channelling,  metalling  and  lighting,  and 
the  expense  incurred  by  them  in  so  doing  must  be  paid  by . 
the  said  respondent  together  with  the  owners  in  default,  if 
any,  as  therein  mentioned.    And  further  alleging  that  the 
said  respondent  or  any  other  person  did  not,  within  twenty- 
eight  days  after  the  date  of  the  said  notice,  execute  the 
sewering  &c.  mentioned  in  the  said  notice,  whereupon  the 
said  Local  Board  executed  the  same.  And  in  the  said  infor- 
mation  it  was  further  alleged  that  Alfred  Taylor,  the  sur- 
veyor of  the  said  Local  Board  of  Health,  had  apportioned 
the  costs  of  executing  such  sewering  &c.  between  and 
among  the  owners  of  premises  fi-onting  the    said  road 
according  to  the  frontage  of  their  respective  premise^  and 
that  on  such  apportionment  the  said  Alfred  Taylor,  to  wit, 
on  the  15th  day  of  July,  1862,  found  and  declared  the  pro- 
lx>rtion  of  the  said  respondent  to  be  the  sum  of  24521  Os.  6d» 
which  had  been  demanded  of  the  said  respondent  and 
which  he  refused  to  pay,  (and  which  the  said  Local  Board 
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18M.       had  not  declared  to  be  private  improvement  ezpenaes), 
contrary  to  the  statute. 

The  information  was  dismissed^  on  the  ground  that  there 
was  not  sufficient  evidence  of  proper  service  of  notice  upon 
the  respondent  according  to  the  terms  of  the  1 50th  section 
of  the  Public  Health  Act,  1848. 

Upon  the  hearing  of  the  information,  the  evidence  as 
regards  the  service  of  the  notice  upon  the  respondent  was 
as  follows : — *'  William  Berks,  being  sworn,  said  **  I  served 
a  copy  of  a  notice  I  produce  (being  the  said  notice  of  the 
3rd  day  of  September,  1861),  on  Mr.  Bibby,  at  his  office  in 
Water  Street  in  Liverpool  aforesaid,  on  the  3rd  of  Septem- 
ber, 1861.  I  asked  a  clerk  if  Mr.  Bibby  was  in,  and  he  said 
'he  is,  and  is  engaged,  and  may  be  so  some  time.'  I  told 
the  clerk  I  wanted  to  serve  Mr.  Bibby  with  the  notice.     I 
read  a  part  of  it  to  him  (the  clerk).     It  commenced  by 
being  addressed  to  Mr.  James  Bibby.    I  then  gave  it  to  the 
.clerk,  and  he  read  it  and  seemed  to  understand  it.  I  ex- 
plained to  him  that  it  was  to  do  some  sewerage  works  at  his 
premises  in  Waterloo.    I  waited  a  quarter  of  an  hour  for 
Mr.  Bibby ;  he  was  not  disengaged,  and  I  did  not  see  him ; 
he  (the  clerk)  said  *  I'll  see  and  give  it  to  Mr.  Bibby*  * — 
who,  on  being  cross-examined,  said':  *'  I  only  saw  one  clerk^ 
I  saw  him  through  a  small  window  in  the  partitioning  of 
the  office.   I  can't  say  from  what  I  saw  of  this  clerk  what  his 
occupation  was." 

Upon  this  the  respondent  contended  that,  as  the  notice 
was  proved  to  have  been  served  by  being  left  with  a  clerk 
of  the  said  respondent  at  the  office  or  place  of  business  of 
the  respondent  in  Liverpool,  the  same  not  being  the  place 
of  his  residence,  it  was  not  legally  served,  and  that  it  ought 
to  have  been  served  in  one  of  the  modes  prescribed  by  the 
said  ]50th  section  of  the  Public  Health  Act,  1848,  and  that 
the  words  ''  inmate''  and  ^*  place  of  abode**  in  the  said  sec- 
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tion  referred  to  service  on  an  inmate  at  the  home  or  place        1864. 
of  residence  or  dwelling  place  of  the  respondent  and  his      ^rT"^*^ 
family,  and  that  the  said  derk  was  not  an  **  inmate,^  and  9. 

the  said  place  of  business  was  not  a  **  place  of  abode"  within 
the  meaning  of  the  said  Act 

The  appellant,  on  the  other  hand,  contended  that  the 
notice  had  been  legally  served,  and  that  the  words  ''  place 
of  abode**  meant  a  place  where  the  respondent  abided  or 
carried  on  his  business,  and  where  he  was  usually  to  be 
found  in  matters  of  business.  And  that  the  said  clerk  was 
an  *'  inmate,"  and  the  said  place  of  business  was  **  place  of 
abode,"  within  the  meaning  of  the  said  Act ;  and  conse- 
quently that  the  service  of  the  said  notice  was  legal. 

The  question  of  law  arising  on  the  above  statement  for 
the  opinion  of  the  Court  is — whether  we  are  correct,  in 
point  of  law,  in  finding  that  the  said  notice  was  not  served 
as  required  by  the  1 50th  section  of  the  said  act  of  parlia^ 
ment.  Therefore  the  judgment  of  this  Court  is  requested 
thereon,  or  what  should  be  done  in  the  premises. 

Leqfric  Temple,  (with  whom  was  MelUsh),  for  the  appel- 
lant.— The  notice  was  duly  served  within  the  meaning  of 
11  &  12  Vict.  c.  63,  s.  150.  Under  the  17  &  18  Vict, 
c.  36,  s.  1,  which  requires  a  description  of  the  residence  of 
every  attesting  witness  to  a  bill  of  sale,  it  is  sufficient  if  an 
attorney's  clerk  is  described  as  of  the  office  or  place  of 
business  of  his  employer,  though  he  sleeps  elsewhere: 
Blackwell  v.  England  (a),  Attenborough  v.  Thompson  (&)• 
So  in  an  affidavit  to  hold  to  bail,  an  attorney's  clerk  may 
state  his  place  of  abode  to  be  the  office  where  he  is  em- 
ployed :  Haslope  v.  Thome  (c) ;  and  an  attorney  suing  in 
person  may  indorse  the  writ  of  summons  with  a  statement 

(a;  S  £.  &  B.  541.  (h)  2  H.  &  N.  559. 

(c)  I  If.  &  Sel.  103. 
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that  he  resides  at  bis  place  of  business:  Allett  y.  Basham  {a), 
IPoIlock,  C.  B. — The  69th  section  says  that  before  a  certain 
thing  is  done  notice  must  be  given;  then,  in  order  to  prevent 
trouble,  the  150th  section  says  that  it  shall  be  sufficient  to 
serve  it  upon  the  owner  or  occupier.] — The  Court  then 
called  on 

Vernon  Lushingion  (with  whom  was  Brett\  for  the  res- 
pondent— The  question  whether  the  office  where  the  notice 
was  served  was  the  respondent^  **  place  of  abode/'  was  a 
question  of  fact  to  be  determined  by  the  justices.  [Pc»/- 
lock,  C.  B. — The  meaning  of  an  act  of  parliament  is  a 
question  of  law.  The  justices  say  that  in  their  opinion  the 
notice  was  not  properly  served  because  the  respondent  did 
not  reside  at  the  place  where  it  was  left :  but  they  state 
facts  for  the  Court  to  say  whether  they  are  correct  in  point 
of  law.]  The  150th  section  requires  the  notice  to  be  served 
upon  the  owner  or  occupier ;  here  it  was  left  with  a  clerk. 
{Pollock,  C.  B. — By  the  general  law  a  notice  need  not  be 
served  personally.  A  notice  to  quit  is  sufficient  if  left  at 
the  bouse.]  By  the  69th  section  notice  is  a  condition  pre- 
cedent^ and  the  150th  section  prescribes  the  form  in  which 
it  must  be  given.  A  statutory  notice  must  strictly  follow 
the  statutory  form.  [Pigott,  B.— Why  may  not  a  notice 
delivered  to  a  servant,  and  by  him  delivered  to  his  master, 
be  a  good  notice?]  The  justices  have  not  found  as  a  iact 
that  the  respondent  received  the  notice.  It  is  evident  that, 
in  the  1 50th  section,  the  legislature  meant  by  **  place  of 
abode," ''  residence,"  because  they  first  say  **  and  also  in  case 
of  the  owner,  if  his  place  of  abode  be  unknown  ;"  and  after- 
wards **  in  case  of  the  owner  also  if  his  residence  be  unknown.'' 
No  doubr,  in  some  cases  the  Courts  have  considered  that  the 
word  *^  residence"  was  satisGed  by  *^  place  of  business,"  But 

(a)  5.  E.  &  B.  1019. 
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its  true  meaning  is  thus  defined  by  Bayley,  J.»  in  Rex  v.  7%tf 
IfihabiianUofCurry(a): — *^I  take  it  that  that  word,  where 
there  is  nothing  to  shew  that  it  is  used  in  a  more  extensive 
sense,  denotes  the  place  where  an  individaal  eats,  drinks, 
and  sleeps ;  or  where  his  family  or  his  servants  eat,  drink, 
or  sleep.**  In  fact  the  word  **  residence*'  means  domicile  or 
home :  AfayburyY.  Mudie  {b\  Lambe  v.  Smythe(c).  More- 
over the  clerk  was  not  an  *'  inmate"  of  the  respondent's 
place  of  abode,  within  the  meaning  of  the  150th  section. 

PolIjOCK,  C.  B. — The  question  put  to  ns  by  the  justices 
is  whether  they  are  correct  in  point  of  law  in  finding  that 
the  notice  was  not  served  as  required  by  the  150th  section, 
requesting  the  judgment  of  the  Court  thereon,  or  what 
should  be  done  in  the  premises.  I  am  of  opinion  that  a 
notice  addressed  to  and  served  on  the  respondent  at  his 
place  of  business  by  delivering  it  to  his  clerk,  and  taking 
pains  to  read  and  explain  it,  is  a  good  notice,  and  there- 
fore I  should  direct  the  justices  to  deal  with  the  premises 
as  if  there  had  been  no  particular  direction  in  the  act  of 
parliament. 

I  think  that  the  1 50th  section  was  merely  intended  to 
provide  in  aid  of  those  who  have  to  serve  notices,  not  to 
invalidate  a  notice  otherwise  perfectly  good.  It  provides 
that  in  all  cases  in  which  any  notice  is  by  that  Act  required 
to  be  given  to  the  owner  or  occupier  of  any  premises  it 
shall  be  suflBcient  to  address  the  notice  to  them  by  the 
description  of  the  "owner"  or  "occupier,"  and  it  provides  that 
the  notice  shall  be  served  in  a  particular  manner.  I  am  of 
opinion,  therefore,  that  the  150th  section  does  not  apply  to 
this  case,  in  which  there  was  a  good  notice  served  in  a 

(a)  4  B.  &  C.  953.  959.  (b)  6  C.  B.  283. 

(c)  15  M.  &  W.  433, 
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manner  which  the  law  would  recognise  as  effisctual  for  anj 
purpose.  It  seems  to  me  that  the  authorities  cited  for 
the  respondent  have  no  bearing  on  this  case. 

With  respect  to  the  words  **  place  of  abode"  and  **  inmate,* 
although  there  is  now  no  occasion  to  consider  their  meaninf^ 
I  am  of  opinion  that  a  place  of  business  is  a  **  place  of 
abode,"  and  a  doik  is  an  '<  inmate,"  within  the  meamog  of 
this  Act 

Mabtin,  B. — I  entertain  no  doubt  t£at  this  notice 
was  properly  served  within  the  meaning  of  the  Act 
A  notice  may  be  served  on  the  owner  or  occupier  either 
personally  or  by  delivering  it  to  some  inmate  of  their 
place  of  abode.  Now,  I  think  a  man  may  have  two  places 
of  abode,  one  where  he  abides  at  night,  and  another  where 
he  abides  by  day.  The  respondent  resides  some  distance 
irom  Liverpool,  and  abideiS  during  the  day  at  his  office  in 
Liverpool,  where  he  would  be  seen  on  mattera  of  bosinessL 
It  seems  to  me  that  the  respondent  would  have  had  just 
cause  for  compliant  if,  when  he  could  be  seen  at  Liverpool 
during  the  day,  he  had  been  served  with  the  notice  at  his 
private  residence  after  leaving  business.  I  answer  the 
question  put  to  us  by  saying  that  the  justices  are  not  correct 
in  their  finding.  In  my  judgment  the  notice  was  served  as 
required  by  the  150th  section. 

PiooTT,  B. — I  am  of  the  same  opinion.  I  think  that  if 
the  justices  had  found  that  the  notice  was  delivered  to  a 
servant  of  the  respondent,  and  that  the  servant  afterwards 
handed  it  to  his  master,  they  would  have  been  bound  to 
find  that  he  had  been  served,  though  that  mode  of  service 
is  not  prescribed  by  the  Act  Therefore  I  agree  with 
the  Lord  Chief  Baron  that  there  has  been  a  sufficient 
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notice  as  required  by  the  69th  section.  The  question  is, 
whether  the  justices  are  correct  in  their  finding  and  I  am  of 
opinion  that  they  are  noL  Though  it  is  not  necessary  to 
determine  the  point,  I  am  clearly  of  opinion  that  for  the 
purposes  of  this  Act^  "  place  of  abode**  includes  '*  place  of 
business.  ** 

Determination  of  justices  reversed. 


1864. 


Brunt  v.  The  Midland  RAn^WAY  Company. 

X  HE  declaration  stated  that  the  defendants  were  common 
carriers  of  goods  for  hire  fix>m  Derby  to  Manchester,  and 
that  the  plaintiff  delivered  to  the  defendantSy  and  the 
defendants  received  as  such  carriers,  goods  of  the  plaintiff, 
to  be  by  them  safely  and  securely  carried  from  Derby  to 
Manchester,  and  to  be  there  safely  and  securely  delivered 
for  the  plaiqtiff,  for  reward  to  the  defendants. — Averments : 
that  all  conditions  were  fulfilled  and  all  things  happened 
necessary  to  entitle  the  plaintiff  to  have  the  goods  safely 
and  securely  carried,  and  to  maintain  this  action.— -Breach : 
that  the  defendants  did  not  safely  and  securely  carry  the 
said  goods,  and  so  negligently  carried  the  same  that  they 
were  damaged,  spoiled,  and  rendered  unsaleable,  and  were 
so  delivered  damaged,  spoiled)  &c. 

Pleas. — First :  as  to  not  safely  and  securely  carrying  a 
certain  part  of  the  said  goods,  and  so  negligently  carrying 
the  same  that  they  were  injured,  &&,  the  defendants  say 
that  the  said  part  was  articles  and  property  of  the  descrip- 
tion mentioned  in  an  act  of  parliament,  &c.  (11  Gea  4 
&  1  Wm.  4,  c.  68),  intituled  &c.,  and  was  contained  in  a 
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"  Elaatic  aJk 
webbing"  ia 
a  woven  fabric 
each  ^Aid 
of  which  con- 
tains an  ounce 
of  silk,  an 
ounce  and  a 
quarter  of 
india-rubber, 
and  three 
quarters  of 
an  ounce  of 
cotton,  the 
silk  being  of 
greater  ^ue 
than  the 
two  other 
materiaHfl.— 
Held,  as  a 
matter  offset 
(the  question 
being  reserved 
for  the  Court, 
with  power 
to  draw  infer- 
ences), that 
this  webbing 
WHS  "silks 
wrought  up 
with  other 
materials" 
within  the 
meaning  of 
the  Carriers 
Act»  11  Geo.  4 
&  1  Wm.  4, 
c.  68,  s.  1. 
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parcel  which,  with  the  said  part  of  the  said  goods  therein 
contained,  was  delivered  by  the  plaintifF  to  a  servant  of  the 
V.  defendants,  as  common  carriers  by  land  for  hire,  and  that 

BailwatCo.  the  value  of  the  said  part  exceeded  10/. :  that  at  the  time 
of  the  delivery  thereof  the  value  and  nature  thereof  were 
not  declared  by  the  person  sending  or  delivering  the  same, 
nor  any  increased  charge  paid  over  and  above  the  ordinarj 
rate  of  charge,  as  a  compensation  for  the  greater  risk  and 
care  to  be  taken  for  the  conveyance  thereof,  &c 

Secondly :  as  to  the  residue  of  the  declaration,  payment 
into  Court  of  5/.,  which  sum  is  enough  to  satisfy  the  claim 
of  the  plaintiff,  &c. — Issues  thereon. 

At  the  trial,  before  Cockbum,  C.  J.,  at  the  Derbyshire 
Summer  Assizes,  1863,  it  appeared  that  the  action  was 
brought  to  recover  the  value  of  a  hamper  of  elastic  webbing, 
which  the  plaintifls  had  delivered  to  the  defendants  at 
Derby,  to  be  carried   to  Manchester,  and  which  on  its 
•arrival  there  was  found  to  be  damaged  by  water.     Elastic 
webbing  is  a  woven  fabric  of  mixed  materials.     There  are 
three  descriptions,  called  '*silk  webb,**  ''plaited  webb,*^  and 
"  cotton  webb."    The  webbing  in  question  was  **  silk  webb.* 
A  yard  of  it  weighed  about  three  ounces,  and  contained 
about  an  ounce  of  silk,  an  ounce  and  a  quarter  of  india- 
rubber,  and  three  quarters  of  an  ounce  of  cotton.     The 
value  of  the  silk  was  I2d,  or  IS^d.  an  ounce,  the  india- 
rubber  6d.  an  ounce,  and  the  cotton  4^  an  ounce.     In 
weaving  the  materials  into  the  fabric,  the  weft  is  composed 
of  the  india-rubber  and  cotton,  and  the  silk  is  shotted.     In 
the  **  plaited  webb"  there  are  only  two  or  three  drachms  of 
silk,  and   in   the  ^cotton  webb"  there  is  no  silk.     The 
webbing  in  question  was  woven  in  pieces  of  five  inches 
wide  and   twenty  yards  in  length,   and  the  value  was 
1407.  \2s.  8d. 
It  was  submitted  on  behalf  of  the  defendants  that  the 
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webbing  was  silk  wrought  up  with  other  materials,  within       1864. 
tbe  meaning  of  the  Carriers  Act,  11  Geo.  4  &   1  Wm.  4,      ^-^v^-' 

B&UHT 
C.  689  8.   !•  V, 

The  learned  Judge  proposed  to  leave  two  questions  to  Bailwat  Ck>. 
ibe  jary,  first,  whether  the  silk  was  the  principal  article  in 
the  fabric,  and  if  not^  secondly,  whether  it  was  a  material 
part.     But,  after  some  discussion,  it  was  finally  arranged 
that  the  question  whether  the  webbing  was  silk  within  the 
meaning  of  the  11  Geo.  4  &  1  Wm.  4,  c.  68,  s.  1,  should 
be  reserved  for  the  determination  of  the  Court  a|;^ove ;  and 
the  question  of  damage  was  alone  left  to  the  jury  who 
assessed  it  at  15/.  beyond  the  57.  paid  into  Court.    A 
verdict  was  then  entered  for  the  plaintiff  for  that  amount, 
leave  being  reserved  to  the  defendants  to  move  to  enter 
the  verdict  for  them,  the  Court  to  be  at  liberty  to  draw 
inferences  offset. 

Macaulay^  in  the  following  Term,  obtained  a  rule  nisi 
accordingly ;  against  which 

Hayes,  Serjt.,  and  Field  now  shewed  cause. — **  Silk 
webb"  is  not  within  the  language  of  the  11  Geo.  4  & 
1  Wm.  4,  c  68,  s.  1,  ^' silks  in  a  manufactured  or  unmanu- 
factured state,  and  whether  wrought  up  or  not  wrought  up 
with  other  materials."  That  contemplates  a  fabric  which 
is  substantially  silk ;  but  here  the  bulk  of  the  material  is 
india-rubber  and  cotton,  and  a  little  silk  is  added  to  improve 
the  appearance  of  the  fabric.  Although  a  little  alloy  is 
mixed  with  gold,  it  remains  substantially  gold ;  but  metal 
plated  with  gold  cannot  be  called  gold.  Where  is  the  line 
to  be  drawn  ?  Does  any  addition  of  silk,  however  small, 
render  the  material  a  silk  fabric  ?  It  would  be  absurd  to  call 
the  **  plaited  wcbb,^'  in  which  only  a  drachm  or  two  of  silk 
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1864.       18  used,  '*  silk  wrought  up  with  other  materials.**    If  the 

\^^^'^*^      fiibric  is  in  one  sense  **  silks,^  why  is  it  not  also  india-mbber, 

r.  or  cotton  ?    [Afarftn,  B. — It  is  a  question  of  fact  whether 

Railway  Co.   this  article  is  "silk  wrought   up  with  other  materialsL'^ 

There  is  no  authority  in  point.     In  Davey  ▼•  Mason  (<i)» 

Lord  Ahinger  ruled  that  silk  dresses  made  up  for  wearing 

are  not  "silks"  within  the  meaning  of  the  11  Greo.  4  & 

I  Wm.  4y  c.  68,  8.  1.  No  doubt  that  ruling  was  disapproTed 
of  in  Bernstein  v.  Saxendak  (b),  where  it  was  held  that  alk 
watch-guards  are  ''  silks  in  a  manufiKtured  state**  within  the 
meaning  of  the  Act :  but  the  watch-guards  may  have  been 
wholly  composed  of  wrought  silk.     The  preamble  of  the 

II  Geo.  4  &  1  Wm.  4,  c.  68,  shews  that  the  mischief  inten- 
ded to  be  remedied  was  the  sending  articles  of  great  value 
in  a  small  compass.  The  word  ''silk"  is  not  in  the  Act, 
but  only  «  silks." 

Macavjay  and   WUb^  in  support  of  the  rule. — ^  Silk 
webb"  is  within  the  language  of  the  Act  for  it  is  a  fabric 
composed  of  silk  wrought  up  with  other  materials.     The 
silk  gives  the  value  to  the  article,  and  it  is  in  respect  of 
the  value  that  the  increased  charge  is  required.     In  a  note 
to  Davey  v.  Mason  (a),  it  is  said :— **  It  may  be  worthy  of 
consideration,  whether  the  words  '  wrought  up  with  other 
materials*  do  not  refer  to  poplins,  challies,  and  other  goods 
composed  of  a  mixture  of  silk  and  worsted,  or  silk  and  cot- 
ton, and  the  like.**    The  question  **  where  is  the  line  to  be 
drawn?"  may  be  thus  answered,  '*  Where  do  you  draw  it?" 
In  Bernstein  v.  Baxendak  (&),  Cockbum,  J.,  said: — **  It  is  said 
that  the  word  'silks,*  in  the  plural,  applies  not  at  aU  to  un- 
wrought  silk  but  to  manu&ctured  only.     When  the  statute 
speaks  of  silks,  would  they  be  the  less  silks  because  made 

(a)  Car.  &  M.  45.  (6)  6  C.  B.  N.  S.  2S\. 


HILABT  TBBM,   27    YIOT.  •  ^^^ 

op  into  articles  of  wearing  apparel  ?  Indeed  the  value  would       1864. 
be   thereby  increased,  and  certainly  the  danger  against      '^J,^ 
which  it  was  the  object  of  the  statute  to  protect  the  carrier     ,,  •• 
would  not  be  diminished.**  And  fFilks^  J.,  in  commenting  Bjulwat  Co. 
on  Davey  ▼•  Mason,  points  out  that  the  words  ''in  a 
manufactured  or  unmanufactured  state  and  whether  wrought 
up  or  not  wrought  up  with  other  materials,"  are  inconsistent 
with  holding  that  ''silks**  means  "cloths  made  of  silk." 
There  is  nothing  to  shew  that  the  watch-guards,  in  Bern" 
stein  V.  Baxendak,  were  composed  wholly  of  silk. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  absolute.  In  order  to  protect  carriers  against  loss 
by  carrying,  at  a  low  price,  articles  of  great  value  in  a  small 
compass,  from  which  they  suffered  for  a  series  of  years,  the 
legislature  has  interfered  and  said  that  if  they  incur  increased 
responsibility  they  ought  to  be  paid  in  proportion,  in  the 
same  way  as  persons  who  insure.  The  legislature  has 
therefore  enumerated  various  articles,  beginning  with  gold 
and  silver  coin,  and  including  "  silks  in  a  manufactured  or 
unmanufactured  state,  and  whether  wrought  up  or  not 
wrought  up  with  other  materials,*'  as  to  which  the  nature 
and  value  of  the  articles  must  be  declared,  and  the  increased 
charge  paid,  or  the  carrier  will  not  be  liable  for  the  loss. 
The  legislature  has  been  careful  to  use  the  words  "  silk  in 
a  manufactured  state,"  and  "  wrought  up  with  other  ma^ 
terials  ;^  pointing  to  the  difference  between  silk  made  up 
into  any  pattern,  and  silk  interwoven  with  cotton  or  wool. 
I  think,  as  observed  by  my  brother  Martin,  that  this  is  purely 
a  question  of  fact  for  a  jury :  but,  as  it  was  left  to  us,  I  am  of 
opinion  that  this  precise  matter  was  contemplated  by  the 
legislature  when  they  used  the  words  "  silks  wrought  up 
With  other  materials."    No  doubt,  the  argument  of  my 
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1864.       brother  Hayes  is  entitled  to  weight    He  asks  <'  Where  do 

^^""-^      you  draw  the  line?^   The  answer  given  by  Mr.  WilbiSf 

9.  '*  Where  do  you  draw  it?**  So  that  the  line  is  shifted  accor- 

MlDLAHD 

Bailwat  Co.  ding  to  circumstances.  However,  I  think  that  this  case  is 
within  the  line,  wherever  it  may  be,  and  that  the  role  ought 
to  be  absolute. 

Martin,  B. — I  am  of  the  same  opinion.  The  legislature 
has  enacted  that  carriers  shall  not  be  responsible  for  '*  silks 
in  a  manufactured  or  unmanufactured  state,  and  whether 
wrought  up  or  not  wrought  up  with  other  materials,''  except 
under  circumstances  which  do  not  occur  in  this  case.  A 
package  containing  a  certain  fabric  was  delivered  to  the 
defendants,  and  it  is  contended  by  them  that  it  is  **  silks,* 
within  the  meaning  of  this  act  of  parliament.  That  the 
fiibric  is  silk  wrought  up  with  other  materials,  no  one  can 
doubt,  because  each  yard  of  it  contains  one  ounce  of  silk, 
one  ounce  and  a  quarter  of  india-rubber,  and  three  quarters 
of  an  ounce  of  cotton.  I  think  that  a  jury  is  the  proper 
tribunal  to  decide  whether  a  particular  fabric  is  silks 
wrought  up  with  other  materials;  but  we  are  placed  in  the 
position  of  a  jury.  Then  we  have  a  fabric  in  which  a 
chief  component  part  is  silk ;  the  object  of  the  manufacturer 
is  to  give  it  the  appearance  of  silk ;  an  ignorant  person  look- 
ing  at  it  with  the  naked  eye  would  say  it  was  silk,  and  it 
is  called  ''elastic  silk  webb."  Therefore  I  am  of  opinion,  that 
a  jury  would  come  to  the  conclusion  that  this  fabric  ^was 
''  silks  wrought  up  with  other  materials."  I  regret  that  the 
question  was  not  left  to  the  proper  tribunal,  for  the  Court 
has  not  the  same  means  as  a  juiy  of  forming  a  correct 
opinion  upon  questions  of  fact 

Channbll,  B. — I  am  also  of  opinion  that  the  rule  ought 
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to  be  absolute.     It  appears  to  me  a  question  of  fact,  which        1864. 
might  have  been  properly  submitted  to  the  jury  in  the      V^^""-^ 
manner  in  which  the  Lord  Ohief  Justice  was  inclined  to  v. 

MlDLAHD 

leave  it.     AS|  however,  the  question  has  been  referred  to    Railway  Co. 

the   Court  with  liberty  to  draw  inferences  of  feet,  it  seems 

to  me,  looking  at  the  evidence  and  forming  an  opinion  on  an 

examination  of  the  fabric  (a)  itself,  that  it  is  silk  wrought  up 

vrith  other  materials,  within  the  meaning  of  the  Act.     I  so 

decide,  not  as  a  matter  of  law,  but  sitting  as  a  juror.     If  the 

case  of  Daoey  v.  Mason  were  good  law,  I  might  have  had 

some  difficulty  in  coming  to  this  conclusion,  but  it  seems 

to  me  that  case  has  been  overruled  by  Bernstein  v.  Baxen* 

dak* 

PiooTT,  B. — I  also  think  that  this  is  not  a  question  of 
law,  but  of  fact,  which  might  have  been  decided  by  the  jury. 
But,  as  it  has  been  reserved  for  the  Court,  with  liberty  to 
draw  conclusions  from  the  facts,  looking  at  the  proportion 
which  the  silk  in  the  fabric  bears  in  quantity  and  value  to 
the  other  ingredients,  I  find  that  it  is  **  silks  wrought  up 
with  other  materials,"  within  the  meaning  of  the  Act. 

Rule  absolute. 

(a)  A  BAmple  of  the  fabric  was  produced  in  Court,  and  handed  up 
to  the  Bench. 
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'•^fl«.  18«  Kearsley  v.  Oxley. 

Toadedaia-    JJeCLARATION.— For  that  the  pkiodff  by  deed  let 

tion  against 

the  defendant^  to  Charles  Ainsworth  a  eotton  mill  and  premises  to  hold 

afl  aflsiflmoa 

of  aleue  foT  ten  years  from  the  12th  day  of  February,  a.p.  1854,  at 

premiBes,  ^^^  yearly  rent  of  185/.  payable  quarterly,  and  the  said 

wS^aym^ent  ^-  Ainsworth  by  the  said  deed,  for  himself  and  his  assigns, 

^w^-\^t.  <^<>V6°Ai^^^<i  ^itb  the  plaintiff  to  pay  him  the  said  rent  afoce- 

that  adminia*  said ;  and  afterwards  during  the  said  term  all  the  estate  of 

tration  de 

bonis  non  of  the  said  C.  Ainsworth  in  the  said  cotton  mill  and  premises 

the  demised  vested  in   the  defendant  by  assignment;   and  afterwards, 

^^\o  during  the  said  term  and  while  the  defendant  was  as8ig;nee 

^rvruds  ^  ^  aforesaid,  six  quarters  of  the  said  rent  became  and  were 

t^rn^lh"/      *»d  «^»"  «'^  d"«  «°d  '^"P"^- 

he  nor  his  wife      pigas  (inter  alia).— Third :  that  after  the  making  of  the 

ever  entered  ^  '  " 

into  nor  took    said  deed  the  said  C.  Ainsworth,  being  then  possessed  of  the 

possession  of  ^  ^  .  . 

the  demised  said  demised  premises  for  the  then  residue  of  the  said  term 
did  they  Vest  Under  and  by  virtue  of  the  said  indenture,  duly  made  and 
ant  otherwise*  published  his  last  will  and  testament  in  writing,  and  thereby 
b/the'plea"  appointed  John  Enowles  and  Richard  Crompton  hb  ezecu- 
(^^p^^*  ^^  ^"^^  afterwards  the  said  C.  Ainsworth  died  so  possessed 
ingtiie  grant    of  the  Said  demised  premises  as  aforesaid,  without  havinff 

of  adminis-  ^  '  o 

tration  and 

that  the  defendant  married  the  administratrix)  that  the  plaintiif  sued  the  defendant  and  his 
wife  as  administratrix  for  the  reooTexy  of  the  same  rent,  and  they  pleaded  plene  adminis- 
travit  prseter ;  that  the  plaintiff  recovered  judgment  against  them  for  the  amount  daimed. 
part  thereof  to  be  levied  de  bonis  testatons  and  the  residue  to  be  levied  of  assets  qnando 
acciderint.  3rd :  (after  repeating  the  matters  alleged  in  the  preceding  plea)  plene  adminis- 
tiavemnt  pneter  goods  not  sufficient  to  satisfy  the  judgment  debt. 

Held,  that  all  the  pleas  afforded  a  ^ood  answer  aa  an  argumentative  traverse  thai  the 
defendant  was  assignee :  Per  totam  Curiam. 

That  the  first  plea  was  also  good  as  shewing  that  the  defendant,  if  liable  at  all,  was  onlj 
liable  in  a  representative  character,  and  that  he  never  entered  or  took  possession  of  the 
demised  premises :  Per  Channell,  B. 

That  tne  second  plea  was  also  good  as  a  plea  in  the  nature  of  a  judgment  recovered :  Per 
Pollock,  C.  B.,  ChanneU,  B.,  and  Pigott,  B. ;  Martin^  B.,  dubitante. 

That  the  third  plea  would  have  been  bad,  if  it  had  not  amounted  to  an  aigumentadva 
traverse  that  the  defendant  was  assignee :  Per  Matiif^  B.,  and  ChanneU,  B. 
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revoked  or  altered  bis  sud  will,  and  afterwards  the  said 
J.  Knowles  duly  proved  the  said  will  and  died,  leaving  the 
said  R.  Crompton  him  surviving;  and  the  said  R.  Crompton 
died  intestate,  and  thereupon  administration  with  the  last 
ivill  and  testament  of  the  said  C.  Ainsworth  annexed  of  all 
and  singular  the  goods,  chattels  and  credits,  which  were  of 
the  said  C.  Ainsworth  at  the  time  of  his  death  left  nnad-' 
ministered  by  the  said  J.  Knowles  and  R.  Crompton,  and 
by  the  said  R,  Crompton  after  the  decease  of  the  said  J. 
Knowles  were  granted  to  Sarah  Ainsworth,  who  afterwards 
and  before  suit  took  to  her  husband  the  defendant,  and 
became  and  was  and  still  is  the  wife  of  the  defendant. 
And  the  defendant  says  that  his  said  wife  did  not  after  the 
granting  of  the  said  administration  as  aforesaid,  nor  did  the 
defendant  after  such  marriage  as  aforesaid,  enter  into  or 
take,  nor  were  they  or  either  of  them  in  possession  of  the 
said  demised  premises  or  any  part  thereof;  and  tbat  the 
estate  of  the  said  C.  Ainsworth  in  the  said  cotton  mill  and 
premises  did  not  vest  in  the  defendant  otherwise  than  as  in 
and  by  this  plea  appears. 

Sixth  plea. — Except  as  to  the  last  two  quarters  of  the 
said  rent,  the  defendant  repeats  the  said  third  plea  so  far  as 
the  same  relates  to  the  matters  therein  alleged  precedent  to 
and  inclusive  of  the  allegations  of  the  grant  of  such  admin- 
istration as  aforesaid  to  the  said  Sarah  and  her  becoming 
the  wife  of  the  defendant.  And  the  defendant  says  that 
the  plaintiff  heretofore,  in  the  Court  of  Exchequer  of  Pleas 
at  Westminster,  sued  the  defendant  and  the  said  Sarah 
Ainsworth  as  administratrix  of  the  personal  estate  and 
effects  which  were  of  the  said  C.  Ainsworth  with  the  last 
will  and  testament  of  the  said  C.  Ainsworth  annexed  in  an 
action  for  the  recovery  of  six  quarters  of  the  said  rent,  four 
thereof  being  the  same  four  quarters  as  to  which  this  plea 
is  pleaded,  in  which  said  action  the  defendants  therein 
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1864.  pleaded^  except  as  to  the  sum  of  UR  parcel  of  the  money 
claimed  therein,  that  the  said  Sarah  before  her  marriage 
with  the  now  defendant,  and  the  defendants  therein  since 
their  intermarriage,  had  fullj  administered  all  the  personal 
estate  and  effects  which  were  of  the  said  C.  Ainsworth  and 
which  had  ever  come  to  the  hands  of  the  said  Sarah  as 
tidministratrix  as  aforesaid,  or  of  the  defendants,  to  be 
administered,  except  personal  estate  and  effects  of  the  value 
of  11 R;  and  that  the  defendants  in  the  action  had  not, 
nor  had  either  of  them,  at  the  time  of  the  commencement 
of  the  said  action,  nor  had  they  or  either  of  them  at  the 
time  of  the  pleading  of  the  said  plea,  any  personal  estate  or 
effects  which  were  of  the  said  C.  Ainsworth  in  the  hands 
of  the  said  Sarah  as  administratrix  as  aforesaid,  or  of  the 
defendants  in  the  said  action,  to  be  administered,  except 
the  said  personal  estate  and  effects  of  the  value  aforesaid ; 
and  such  proceedings  were  thereupon  had  in  that  action 
that  the  plaintiff  by  the  judgment  of  the  said  Court  in  the 
said  action  recovered  against  the  defendant  and  the  said 
Sarah  his  wife,  administratrix  as  aforesaid,  277/.  lOx.,  being 
the  amount  of  the  said  six  quarters  rent,  including  therein 
the  four  quarters  of  the  said  rent  as  to  which  this  plea  is 
pleaded,  and  13/1 1«.  (id.  for  his  costs  of  suit,  to  be  levied  as 
to  the  said  111/.,  part  thereof  of  the  said  goods  and  chattels 
so  as  aforesaid  acknowledged  to  be  in  the  hands  of  the 
defendant  and  the  said  Sarah  his  wife  to  be  administered, 
and  as  to  the  residue  thereof  to  be  levied  of  other  goods 
and  chattels  which  were  of  the  said  C.  Ainsworth  at  the 
time  of  his  death  and  which  should  thereafter  come  to  the 
hands  of  the  defendant  and  the  said  Sarah,  his  wife,  as 
such  administratrix  with  the  will  annexed  as  aforesaid  to 
be  administered ;  and  the  said  judgment  still  remains  in 
force. 

Seventh  plea. — ^As  to  the  last  two  quarters  of  the  said 
rent,  the  defendant  repeats  the  said  several  matters  in  the  last 
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preceding  plea  tnentioDed.  And  the  defendant  further 
says  that  there  was  and  still  is  due  and  owing  upon  and  by 
virtue  of  the  said  last  mentioned  judgment  a  lai|^e  sum  of  v. 

OXLST. 

money ;  and  that  the  said  Sarah  before  her  marriage  with 
the  defendant  had,  and  the  defendant  and  the  said  Sarah 
since  her  intermarriage  have  fully  administered  all  the 
goods  and  chattels  which  were  of  the  said  C.  Ainsworth  at 
the  time  of  his  death  and  which  have  ever  come  to  the 
bands  of  the  said  Sarah  Ainsworth  as  administratrix  as  . 
aforesaid,  or  of  the  defendant,  to  be  administered,  except 
goods  and  chattels  the  value  of  which  is  not  sufficient  to 
satisfy  the  said  judgment  debt  And  the  defendant  and  the 
said  Sarah  had  not,  nor  had  either  of  them,  at  the  commence- 
ment of  this  suit,  nor  have  they  nor  has  either  of  them 
since  had,  nor  have  they  nor  has  either  of  them  any  goods 
or  chattels  which  were  of  the  said  C.  Ainsworth  at  the  time 
of  his  death  in  the  hands  of  the  said  Sarah  Ainsworth  as 
such  administratrix  as  aforesaid,  or  of  the  defendant,  to  be 
administered,  except  the  said  goods  and  chattels  the  value 
of  which  is  not  sufficient  to  satisfy  the  said  judgment  debt, 
and  which  are  liable  to  satisfy  the  same. 

Demurrer  to  the  pleas  respectively,  and  joinder  therein. 

Mihoard^  in  support  of  the  demurrers. — The  third  plea 
aflTords  no  answer  to  the  declaration.  It  admits  that  the 
defendant  is  assignee  of  the  term,  and  merely  alleges  that 
he  is  only  assignee  by  reason  of  his  wife  being  the  adminis* 
tratrix  de  bonis  non  of  the  lessee.  [Martin^  B. — The 
defendant  says,  that  whatever  liability  is  imposed  on  him, 
it  is  only  because  he  is  the  husband  of  the  administratrix, 
and  that  neither  he  nor  she  ever  entered  or  took  possession 
of  the  demised  premises.]  Suppose  the  defendant  had  said 
that  the  premises  merely  vested  in  him  as  trustee,  or  mort- 
gagee, that  would  have  been  no  defence.     [Martin,  B.--« 
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1864.        Does  not  the  plea  amount  to  an  argumentative  traverBe 
that  the  defendant  is  assignee?]     In  that  view  it  is  bad. 


KXARSLKT 

V.  The  declaration  charges  the  defendant  as  assignee,  and 

under  the  traverse  of  that  averment  it  would  be  sufficient 
for  the  plaintiff  to  prove  that  the  defendant  was  husband  of 
the  administratrix.  An  executor  who  has  not  entered  b 
liable  as  assignee,  but  he  may  discharge  himself  from  per- 
sonal liability  by  pleading  that  he  is  no  otherwise  assignee 
than  by  being  executor  of  the  lessee,  and  that  he  has  never 
entered  or  taken  possession  of  the  demised  premises ;  and 
from  all  liability  as  executor  by  alleging  that  the  term  is  of 
no  value,  and  that  he  has  no  assets:  fVollasUm  v.  HaAe^ 
mil  (a).  IChannellf  B, — The  proper  mode  of  pleading 
would  be  to  reply  that  the  defendant  entered  into  possession 
of  the  premises.] 

The  sixth  plea  is  also  bad.   A  judgment  recovered  against 
the  defendant  and  the  administratrix  is  no  answer  to  this 
action,  unless  the  judgment  is  satisfied     This  resembles  the 
case  of  an  action  against  the  drawer  and  another  against 
the  acceptor  of  a  bill  of  exchange.     This  plea  does  not 
allege  that  the  defendant  did  not  enter  or  take  possession 
of  the  premises,  and  therefore  he  is  chargeable  as  assignee. 
The  seventh  plea,  which  is  pleaded  to  the  last  two  quar- 
ters rent,  merely  amounts  to  this,  that  the  plaintiff  recovered 
a  judgment  against  the  defendant  and  the  administratrix  for 
four  other  quarters  rent,  and  that  they  have  not  sufficient 
assets  to  satisfy  that  judgment.     That  is  no  bar  to  this 
action,  but  the  plaintiff  is  entitled  to  judgment  of  assets 
quando  acciderint. 

Mellish,  in  support  of  the  pleas. — The  third  plea  is  good. 
It  shews  that  the  premises  did  not  vest  in  the  defendant 
otherwise  than  as  the  husband  of  the  administratrix  de  bonis 
non  of  the  lessee.    An  executor  or  administrator  is  not 

(a)  3  Man.  &  G.  297. 
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liable  as  assignee  unless  he  enters:  TremtiTt  v. Moriscn  (a).  1864 
Neither  can  the  husband  of  an  executor  or  administrator  be 
chai^d  as  assignee,  unless  either  he  or  his  wife  has  entered 
or  taken  possession  of  the  premises.  [Martin^  B. — The 
person  liable  as  assignee  is  the  person  in  whom  the  term 
vests,  and  he  is  liable  to  the  owner  of  the  reversion  by 
reason  of  the  privity  of  estate.]  The  defendant,  who  has 
no  interest  in  the  term  except  as  husband  of  the  adminis- 
tratrix, cannot  be  sued  without  joining  the  wife. 

The  sixth  plea  is  also  good.  There  is  no  authority  in 
point,  but  certain  principles  are  well  established.  A  lessor 
may  elect  to  sue  the  executor  of  a  lessee  either  as  assignee 
or  executor:  1  Wms.  Saund.  Ilia,  note(c).  If  he  sues 
him  as  assignee,  the  latter  may  plead  that  he  holds  only 
as  executor,  and  that  the  land  yields  no  profit,  or  that  he 
has  administered  the  assets :  1  Wms.  Saund.  1 ,  note  (t).  But 
if  the  lessor  elects  to  sue  the  executor  in  his  representative 
character,  and  upon  a  plea  of  plene  administravit  obtains 
judgment  of  assets  quando  acciderint,  he  cannot  afterwards 
sue  him  as  assignee,  because  the  judgment  binds  the  assets 
and  the  remedy  is  by  scire  facias.  Applying  those  princi- 
ples to  this  case,  it  is  evident  that  the  defendant  is  not  liable 
as  assignee  when  he  is  only  the  husband  of  an  administra- 
trix against  whom  a  judgment  has  been  obtained,  which 
binds  the  assets  of  the  testator  whenever  they  should  come 
to  her  hands. 

The  seventh  plea  is  also  good  for  the  same  reason.  The 
plaintiff,  having  obtained  against  the  defendant  and  the 
administratrix  a  judgment  which  binds  the  assets  whenever 
they  come  to  the  hands  of  the  administratrix,  cannot  sue 
her  husband  as  assignee. 

Milward  replied. 

(a)  1  Bing.  N.  C.  89. 
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1864.  Pollock,  C.  6. — I  am  of  opinion  thut  the  defendant  b 

entitled  to  judgment  on  all  the  pleas. 

With  respect  to  the  third,  I  think  it  affords  a  complete 
answer  to  the  action.  It  shews  that  the  defendant,  who  is 
sued  as  assignee  of  the  term,  is  merely  the  husband  of  the 
administratrix  de  bonis  non  of  the  lessee.  In  order  to 
render  him  liable  as  assignee,  the  allegation  that  neither  be 
nor  his  wife  entered  or  took  possession  of  the  premises 
should  have  been  traversed. 

With  respect  to  the  sixth  plea,  I  also  think  that  it  affords 
a  good  answer  to  the  action.  It  shews  that  a  judgment 
has  been  already  recovered  against  the  administratrix  of 
the  lessee  and  the  defendant,  her  husband,  who  was  joined 
for  conformity,  in  respect  of  the  very  same  rent. 

As  to  the  seventh  plea  the  same  observations  apply,  as  it 
repeats  the  matters  in  the  former  plea,  and  states  that  the 
assets  have  been  fullv  administered. 

Mabtin,  B. — I  am  of  the  same  opinion.  All  the  picas 
amount  to  an  ai^umentative  traverse  of  the  averment  in 
the  declaration,  that  the  estate  of  the  lessee  vested  in  the 
defendant  by  assignment.  The  pleas  shew  that  the  estate 
did  not  vest  in  the  defendant  by  assignment,  but  that  it 
vested  in  his  wife  as  administratrix  de  bonis  non  of  the 
lessee,  and  that  whatever  liability  is  imposed  on  the  defend- 
ant  is  solely  by  reason  of  his  being  the  husband  of  the 
administratrix.  That  is  really  yrhat  the  third  plea  alleges, 
and  it  is  repeated  in  the  other  pleas.  If  any  inconvenience 
arises,  it  is  entirely  caused  by  the  plaintiff  having  thought 
fit  to  sue  the  defendant  without  joining  his  wife. 

With  respect  to  the  sixth  plea,  if  it  were  not  for  the 
repetition  of  the  matter  to  which  I  have  adverted,  I  should 
have  entertained  some  doubt  I  cannot,  however,  help 
thinking  that  this  action  is  brought  against  the  husband  alone 
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for  the  purpose  of  avoiding  the  consequence  which  would  1864, 
follow  if  the  wife  had  been  joined,  for  it  would  have  been 
a  complete  answer  that  the  plain ti£P  had  recovered  a  judg- 
ment gainst  the  defendant  and  his  wife,  as  administratrix, 
in  respect  of  the  same  four  quarters  rent.  But  it  seems  to 
me  that  the  plea  affords  a  good  defence  for  the  reason  I 
have  already  stated;  and,  further,  I  think  that  in  ail  pro* 
bability  it  is  good  as  a  plea  in  the  nature  of  a  judgment 
recovered* 

With  respect  to  the  seventh  plea,  I  think  it  is  only  good 
by  reason  of  its  amounting  to  an  argumentative  traverse 
that  the  defendant  was  assignee ;  for  if  the  defendant  had 
been  administrator  and  had  pleaded  such  a  plea,  it  would 
not  have  been  a  good  bar,  because  it  does  not  negative  the 
receipt  of  any  profits  during  the  period  for  which  the  rent 
accrued;  and  the  lessor  would  be  entitled  to  a  specific 
appropriation  of  so  much  of  those  profits  as  sufficed  to 
make  up  the  rent,  and  the  administrator  would  have  no 
right  to  apply  them  in  satisfaction  of  the  judgment  re- 
covered for  the  previous  rent. 

CHAinvELL,  6. — I  am  also  of  opinion  that  the  defendant 
is  entitled  to  judgment  upon  each  of  the  pleas. 

The  declaration  chains  the  defendant  as  assignee,  and  I 
agree  that  it  is  sufficient  to  charge  him  generally,  without 
stating  in  what  character  he  is  assignee.  The  third  plea  raises 
this  defence,  that  the  defendant,  if  liable  at  all,  is  only  liable 
in  a  representative  character,  and  not  as  a  person  in  whom 
the  premises  vested  by  assignment  for  his  own  benefit.  I 
do  not  think  it  necessary  to  decide  what  is  the  precise 
amount  of  liability  which  a  man  incurs  who  marries  a  woman 
in  whom  a  lease  for  years  has  vested  as  administratrix. 
Taking  it  as  against  the  defendant  and  in  favour  of  the 
plaintiff,  and  looking  at  the  declaration  and  plea  together 
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1864.  it  is  clear  that  the  defendant  is  only  assignee  in  a  represen- 
tative character.  Now,  a  person  sued  as  assignee  of  a  term 
may  shew  that  he  is  only  the  executor  or  administrator  of 
the  lessee,  and  that  he  never  entered ;  and  this  plea  avers 
that  neither  the  defendant  nor  his  wife,  the  administratrix, 
ever  entered  or  took  possession  of  the  demised  premises, 
nor  did  they  vest  in  the  defendant  otherwise  than  in  the 
character  disclosed  by  the  plea.  I  therefore  think  that  the 
plea  is,  in  substance,  a  good  answer  to  the  declaration. 

But  Mr.  MelUsh  has  contended  that  the  plea  is  good 
on  another  ground.  In  general  where  a  plea  affords 
one  good  answer,  that  is  sufficient  without  considering 
whether  the  plea  is  good  on  any  other  ground.  But  in  this 
case  it  is  important  to  see  whether  this  plea  is  also  good  on 
the  ground  suggested,  because  if  that  conclusion  be  arrived 
at  it  will  assist  in  deciding  the  matters  arising  on  the  sixth 
and  seventh  pleas.  As  I  have  before  stated,  the  decla- 
ration need  not  shew  in  what  character  the  defendant  is 
charged  as  assignee ;  and  the  plea  is  a  good  answer  if  it  only 
amounts  to  an  argumentative  denial  that  the  defendant  is 
assignee.'  Now,  the  plea  shews  that,  whatever  is  the  nature 
of  the  defendant's  Utle,  he  is  not  assignee;  but  that  his 
wife,  who  is  the  administratrix  of  the  lessee,  is  assignee, 
imd  therefore  ought  to  have  been  sued  jointly  with  the  de- 
fendant, who  would  only  be  joined  in  the  action  for  the  sake 
pf  conformity.  Therefore  this  declaration,  which  charges 
the  defendant,  not  with  some  liability  as  the  husband  of  the 
adminbtratrix,  but  as  assignee,  b  shewn  by  the  plea  to  be  a 
bad  declaration. 

I  am  also  of  opinion  that  the  sixth  plea  discloses  a  good 
answer  to  the  declaration.  It  shews  that  the  plaintiff  sued 
the  defendant  and  his  wife  in  her  representative  character 
for  the  same  rent,  and  recovered  a  judgment  against  them 
for  the  amount  claimed,  part  to  be  levied  de  bonis  testatoris, 
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and  the  residue  to  be  levied  of  assets  quando  acciderint.  I 
think  that  is  a  -good  answer  to  the  declaration,  and  that  it 
is  not  necessary  that  the  plea  should  contain  an  averment 
that  the  premises  never  vested  in  the  defendant  otherwise 
than  as  stated  in  the  plea.  There  is  another  ground  on 
which  it  appears  to  me  that  the  sixth  plea  affords  a  good 
answer,  viz.,  that  which  I  have  adverted  to  in  dealing  with 
the  third  plea,  that  it  amounts  to  an  inartificial  traverse  of 
the  allegation  that  the  defendant  is  assignee ;  for  it  shews 
that  whatever  liability  devolves  on  him,  it  is  not  as  assignee, 
but  becaose  he  is  the  husband  of  the  administratrix. 

With  respect  to  the  seventh  plea,  I  think  it  would  be  bad 
if  the  last  observation  did  not  equally  apply  to  it ;  and  that 
it  is  only  good  because  it  in  effect  traverses  the  allegation 
that  the  defendant  is  assignee.  Whether  it  would  be  a 
good  plea  in  an  action  against  the  defendant  and  his  wife  as 
administratrix,  it  is  not  necessary  to  determine. 

PiGOTT,  B. — I  am  also  of  opinion  that  the  third  plea 
affords  a  good  answer  to  the  declaration  on  the  grounds 
already  stated.  I  confess  that,  during  the  course  of  the 
argument,  I  felt  considerable  doubt  whether  the  other  two 
pleas  were  good,  for  want  of  the  allegation  at  the  end 
of  the  third  plea,  that  the  premises  did  not  vest  in  the 
defendant  otherwise  than  as  in  and  by  that  plea  appears. 
However,  in  the  result  I  come  to  the  same  conclusion  as 
the  rest  of  the  Court 

Judgment  for  the  defendant. 
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Jan,  20. 


To  a  declara- 
tion for  not 
accepting 
Surat  cotton 
which  the 
defendant 
bought  of  the 
plaintiff  "  to 
arrive  ex 
Peerless  from 
Bombay" 
the  defendant 
pleaded  that 
he  meant  a 
ship  called  the 
'•Peerless" 
which  sailed 
from  Bombay, 
in  October, 
and  the  plain- 
tiff was  not 
ready  to 
deliTer  an^ 
cotton  which 
arrived  by 
that  ship,  but 
onl^  cotton 
which  arrired 
by  another 
ship  called  the 
«*  Peerless," 
which  sailed 
from  Bombay 
in  December. 
— Heldy  on 
demurrer, 
that  the  plea 
was  a  good 
answer. 


Raffles  v.  Wichelhaus  and  Another. 

UeCLARATION.— For  that  it  was  agreed  between  the 
plaintiff  and  the  defendants,  to  wit,  at  Liverpool,  that  the 
plaintiff  should  sell  to  the  defendants,  and  the  defendants 
buy  of  the  plaintiff,  certain  goods,  to  wit,  125  bales  of 
Surat  cotton,  guaranteed  middling  fair  merchant's  Dhol- 
lorah,  to  arrive  ex  **  Peerless''  from  Bombaj ;  and  that  the 
cotton  should  be  taken  from  the  quay,  and  that  the  defend- 
ants would  pay  the  plaintiff  for  the  same  at  a  certain  rate, 
to  wit^  at  the  rate  of  \7\d.  per  pound,  within  a  certain  time 
then  agreed  upon  after  the  arrival  of  the  said  goods  in 
England. — Averments:  that  the  said  goods  did  arrive  by 
the  said  ship  from  Bombay  in  England,  to  wit,  at  Liverpool, 
and  the  plaintiff  was  then  and  there  ready,  and  willing  and 
offered  to  deliver  the  said  goods  to  the  defendants,  &c. 
Breach :  that  the  defendants  refused  to  accept  the  said 
goods  or  pay  the  plaintiff  for  them. 

Plea. — That  the  said  ship  mentioned  in  the  said  agree- 
ment was  meant  and  intended  by  the  defendants  to  be  the 
ship  called  the  **  Peerless,"  which  sailed  from  Bombay,  to 
wit,  in  October;  and  that  the  plaintiff  was  not  ready  and 
willing  and  did  not  offer  to  deliver  to  the  defendants  any 
bales  of  cotton  which  arrived  by  the  last  mentioned  ship, 
but  instead  thereof  was  only  ready  and  willing  and  offered 
to  deliver  to  the  defendants  125  bales  of  Surat  cotton  which 
arrived  by  another  and  different  ship^  which  was  also  called 
the  "Peerless,"  and  which  sailed  from  Bombay,  to  wit^  in 
December. 

Demurrer,  and  joinder  therein. 
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JUtlward,  in  support  of  the  demurrer. — ^The  contract  was        1864i. 

for  the  sale  of  a  number  of  bales  of  cotton  of  a  particular      ^'^"^ 

description,  which  the  plaintiff  was  ready  to  deliver.     It  is  ^      «• 

*^  "^  ,     W10HKLHAU8. 

immaterial  by  what  ship  xhe  cotton  was  to  arrive,  so  that  it 
was  a  ship  called  the  **  Peerless.*  The  words  **  to  arrive 
ex  *  Peerless,'  **  only  mean  that  if  the  vessel  is  lost  on  the 
Toyage^  the  contract  is  to  be  at  an  end.  [Pollock^  C.  B. — It 
would  be  a  question  for  the  jury  whether  both  parties  meant 
the  same  ship  called  the  *<  Peerless."]  That  would  be  so  if 
the  contract  was  for  the  sale  of  a  ship  called  the  "  Peerless;" 
but  it  is  for  the  sale  of  cotton  on  board  a  ship  of  that  name. 
l^PoUocky  C.  B. — The  defendant  only  bought  that  cotton 
which  was  to  arrive  by  a  particular  ship.  It  may  as  well  be 
said,  that  if  there  is  a  contract  for  the  purchase  of  certain 
goods  in  warehouse  A,  that  is  satisfied  by  the  delivery  of 
goods  of  the  same  description  in  warehouse  B.]  In  that  case 
there  would  be  goods  in  both  warehouses ;  here  it  does  not 
appear  that  the  plaintiff  had  any  goods  on  board  the  other 
''Peerless."  l^Martirif  B. — It  is  imposing  on  the  defendant 
&  contract  different  from  that  which  he  entered  into.  Pol- 
lock, C.  B.— It  is  like  a  contract  for  the  purchase  of  wine 
coming  from  a  particular  estate  in  France  or  Spain,  where 
there  are  two  estates  of  that  name.]  The  defendant  has  no 
right  to  contradict  by  parol  evidence  a  written  contract 
good  upon  the  face  of  it  He  does  not  impute  misrepre- 
sentation or  fraud,  but  only  says  that  he  fancied  the  ship 
was  a  different  one.  Intention  is  of  no  avail,  unless  stated 
at  the  time  of  the  contract.  [Pollock,  C.  B. — One  vessel 
sailed  in  October  and  the  other  in  December.]  The  time 
of  sailing  is  no  part  of  the  contract. 

Mellish  (Cohen  with  him),  in  support  of  the  plea. — There 
is  nothing  on  the  face  of  the  contract  to  shew  that  any 
particular  ship  called  the  **  Peerless*'  was  meant ;  but  the 
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1864. 

Raffles 

V. 
WlOBELHAUB, 


moment  it  appears  that  two  ships  called  the  <<  Peerless" 
were  about  to  sail  from  Bombay  there  is  a  latent  ambiguity, 
and  parol  evidence  may  be  given  for  the  purpose  shewing 
that  the  defendant  meant  one  **  Peerless"  and  the  plaintiff 
another.  That  being  so,  there  was  no  consensus  ad  idem, 
and  therefore  no  binding  contract. — He  was  then  stopped 
by  the  Court. 


Per  Curiam  (a). — There  must  be  judgment  for  the 
defendants* 

Judgment  for  the  defendants. 

(a)  Pollock,  C.  B.,  MarHn,  B.,  and  Pigotl,  B. 


Jan»  27. 


An  adminis- 
tration bond, 
forfeited 
before  the 
bankruptcy 
of  the  admin- 
istrator, is 
not  proveable 
nnder  "  The 
Bankmpt  Law 
Consolidation 
Act,  1849," 
and  conse- 
quently a  cer- 
tificate under 
that  Act  is 
no  bar  to  an 
action  on  the 
bond. 


Ann  Mabchman  v.  Hbnry  Brookes^  Sarah  his  Wife  and 

John  Hughes. 

JJECLARATION.— For  that  the  said  Sarah  and  the  said 
John  Hughes,  before  the  marriage  of  the  said  Henry  Brookes, 
by  their  writing  obligatory  sealed  with  their  respective  seals, 
&c.,  acknowledged  themselves  to  be  held  and  firmly  bound 
unto  Sir  C  CressweU,  the  Judge  of  her  Majesty^s  Court  of 
Probate,  in  the  sum  of  400/.,  &c.,  which  said  writing  obli- 
gatory was  and  is  subject  to  a  certain  condition  whereby  it 
was  declared  that  if  the  above  mentioned  Sarah,  the  lawful 
widow  and  relict  and  administratrix  of  all  and  singular  the 
personal  estate  and  effects  of  Richard  Baker,  late  of,  &c., 
who  died  on  the  11th  November,  1 858,  did,  when  lawfully 
called  upon  in  that  behalf,  make  or  cause  to  be  made  a  true 
and  perfect  inventory  of  all  and  singular  the  personal  estate 
and  effects  of  the  said  R.  Baker  which  had  or  should  come 
to  her  hands,  possession,  or  knowledge,  or  unto  the  hand 
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and  possession  of  any  other  person  for  her,  and  the  same  so        1864. 
made  did  exhibit  or  cause  to  be  exhibited  in  the  District 
Registry  of  Birmingham  attached  to  her  Majesty's  Court  of 
Probate  whenever  required  by  law  so  to  do,  and  the  same 
personal   estate  and  effects,  and  all  other  the  personal 
estate  and  effects  of  the  said  deceased  at  the  time  of  his 
death  which  at  any  time  after  should  come  to  the  hands  or 
possession  of  the  said  Sarah  Baker,  or  into  the  hands. or 
possession  of  any  other  person  or  persons  for  her,  did  well 
and  truly  administer  according  to  law.     And  further  did 
make  or  cause  to  be  made  a  true  and  just  account  of  the 
said  administration  whenever  required  by  law  so  to  do. 
And  all  the  rest  and  residue  of  the  said  personal  estate  and 
effects  did  deliver  and  pay  to  such  person  or  persons  as 
should  be  entitled  thereto  under  the  act  of  parliament,  in- 
tituled  <<An  Act  for  the  settling  of  intestate  estates,"  &c. — 
(Then  followed  conditions  not  material  to  the  present  ques- 
tion.)— Breaches:   that  the  said  Sarah  did  not  make  or 
cause  to  be  made  a  true  and  perfect  inventory  of  certain 
personal  estate  and  effects  of  the  said  deceased  which  came 
to  her  hands,  possession,  or  knowledge,  though  a  reasonable 
time  for  her  to  do  so  elapsed  before  this  suit:   And  the 
said  Sarah  did  not  exhibit  or  cause  to  be  exhibited  in  the 
said  District  Registry  of  Birmingham,  when  and  though 
required  by  law  so  to  do,  any  such  inventory  as  aforesaid : 
And  did   not  make  a  true  and  just  account  of  her  said 
administration,  when  and  though  required  by  law  so  to  do: 
And  wasted,  instead  of  duly  administering  a  great  part  of  the 
said  personal  estate  and  effects  of  the  said  deceased,  &c. — ; 
Averments:  that  the  said  bond  was  a  bond  which  enured  to 
the  benefit  of  the  Judge  of  the  Court  of  Probate  mentioned 
in  "The  Court  of  Probate  Act,  1857,*'  according  to  the 
provisions  of  that  Act ;  and  that  the  said  Court  did,  on  &c., 
pursuant  to  the  provisions  of  the  said  Act,  on  application 
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1864.  ^^®n  made  on  motion  and  on  being  satisfied  that  the  said 
condition  of  the  said  bond  had  been  broken,  order  one  of 
the  registrars  of  the  said  Court  to  assign  the  same  to  the 
plaintiff  then  named  in  that  order;  and  thereupon,  on  &e., 
one  of  the  registrars  of  the  said  Court  of  Probate  did,  in 
virtue  of  that  order  and  pursuant  to  the  provisions  of  ^  The 
Court  of  Probate  Act,  1858,^  assign  the  said  bond  to  the 
plaintiff  that  he  might  sue  thereon;  and  thereupon  the 
plaintiff  became  and  was  entitled  to  sue  on  the  said  bond  in 
her  own  name,  and  to  recover  thereon  as  trustee  for  all 
persons  interested  the  full  amount  recoverable  in  respect  of 
the  said  breaches  of  the  said  conditions  of  the  said  bond, 
according  to  the  form  of  the  statute,  &c. ;  and  all  conditions 
were  performed  and  all  things  happened,  &&,  to  entitle  the 
plaintiff  as  such  assignee  of  the  bond  as  aforesaid  to  com- 
mence and  maintain  this  action,  &c. 

Plea  by  the  defendant,  Hughes. — That  before  action  he 
became  bankrupt  within  the  meaning  of  the  statutes  in 
force  concerning  bankrupts,  and  that  the  causes  of  action 
in  the  declaration  mentioned  accrued  before  the  defendant 
so  became  bankrupt 

Second  replication. — That  the  said  J.  Hughes  so  became 
bankrupt  as  therein  is  mentioned  and  was  adjudicated  bank- 
rupt  thereupon,  and  obtained  his  certificate,  being  the  dis- 
charge on  which  that  plea  relies,  before  the  passing  of  the 
act  of  parliament  made  and  passed  in  the  twenty-fourth  and 
twenty-fifth  years  of  the  reign  of  Victoria  the  Queen  for 
amending  the  law  relating  to  bankruptcy  and  insolvency  in 
England. 

Third. — That  at  the  time  of  the  said  bankruptcy  the  said 
condition  had  not,  nor  has  it  now,  wholly  been  performed, 
and  it  was  then  and  is  now,  and  always  has  been  possible 
that  further  breaches  of  the  said  condition  other  than  those 
which  had  been  committed  before  the  said  bankruptcy  might 
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and  may  be  committed*    And  the  plaintiff  says  that  the        1864* 
damages  in  respect  of  the  breaches  in  the  declaration  men-     -V^^"^ 
tioned  can  never  be  ascertained  or  liquidated,  and  that  if      ^  v. 
they  had  been  they  would  not  have  amounted  to  the  said 
penalty  of  the  bond ;  and  that  the  said  penalty  never  was 
proved  under  the  said  bankruptcy,  and  that  no  proof  in 
respect  of  the  bond^  or  of  anything  secured  thereby  or  pay- 
able thereunder  was  ever  made  under  the  said  bankruptcy. 
Demurrer  to  replications  respectively,  and  joinder  therein. 

Field,  in  support  of  the  demurrers. —The  question  is  whether 
a  certificate  in  bankruptcy  before  the  passing  of  the  Bank* 
ruptcy  Act,  1861  (24  &  25  Vict.  c.  134),  is  a  bar  to  this 
action.  The  plaintiff  will  contend  that  it  is  not,  because, 
first,  the  claim  being  for  unliquidated  damages,  the  bond 
was  not  proveable  under  the  Bankrupt  Law  Consolidation 
Act,  1849  (12  &  13  Vict,  c  106);  and  secondly,  because  the 
plaintiff  is  entitled  to  a  judgment  as  a  security  for  future 
breaches.  In  Hankin  v.  Bennett  (a)  the  bond  was  condi- 
tioned to  indemnify  a  nominal  plaintiff  against  the  costs 
which  he  might  become  liable  to  pay  to  the  defendant  in 
the  suit,  and  that  was  held  a  mere  contingent  liability,  and 
not  a  contingent  debt  proveable  under  the  6  Geo.  4,  c.  16, 
&  56.  There,  however,  the  bond  was  not  forfeited  at  the 
time  when  the  fiat  issued ;  but  the  Court  said  that,  if  it  had 
been,  a  question  would  have  arisen  whether  the  demand 
was  proveable,  under  the  authority  of  the  case  of  Hodgson 
V.  Bell  (i).  [ilfar^iw,  B.,  referred  to  Taylor  v.  Young  (c).] 
In  The  Overseers  of  St.  Martin  v.  Warren  {d\  which  was 
the  case  of  a  bastardy  bond,  it  was  held  that  it  was  a  debt 
payable  upon  a  contingency  and  in  its  nature  wholly  inca- 
pable of  valuation,  and  therefore  not  proveable  under  a 

•  (a)  8  Exch.  107.  (c)  3  B.  &  Aid.  521. 

(b)  7  T.  R.  97.  (<0  1  B.  &  Aid.  491. 
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amongst  the  audience,  and  given  away  ;**  and  that  the  -psnces 
of  the  tickets  of  admission  were  stated  to  be  three  shillings 
_    »•  and  two  shillings* 

Warmingham  went  to  the  Newbiirgb  Rooms  the  same 
evening.     Jeffs  was  inside  the  door  taking  money  for  the 
admission  of  persons.     Warmingham  gave  up  the  ticket  be 
had  obtained  at  Jeffs*,  and  one  of  theassistants  put  him  into 
a  seat.     There  was  a  number  on  the  seat  he  occupied,  and 
all  the  chairs  and  scats  were  numbered.     Several  persons 
came  in  and  took  seats,  so  far  as  was  apparent  casually. 
There  was  an  entertainment,  somewhat  in  accordance  with 
the  programme,  which  lasted  about  an  hour  and  a  half. 
After  the  entertainment,  a  quantity  of  goods  plated  and 
otherwise,  similar  to  those  which  Warmingham  had  seen  at 
Jeffs'  were  brought  in  and  put  on  a  table.     Morris  placed 
himself  at  the  table,  and  said  that  he  considered  that  the 
best  part  of  the  performance  was  coming  on  now.     He 
then  took  up  a  metal  butter-cooler  and  said:  <*Any  lady  or 
gentleman  occupying  seat  No.  345  shall  receive  this  handsome 
present."    One  of  the  assistants  then  took  the  cooler  from 
jMorris  and  carried  it  to  the  person  occupying  the  seat  345, 
and  that  person  took  it  and  wrote  something  on  a  piece  of 
paper  and  gave  it  the  assistant,  who  delivered  it  to  Morris, 
and  afterwards  the  name  of  the  person  was  called  out. 
The  other  articles,  nineteen  or  twenty  in  number,  were  dis- 
tributed in  like  manner.     Sometimes  it  was  found  that  no 
one  was  in  occupation  of  the  chair  the  number  of  which 
was  called  by  Morris,  and  then  he  called  another,  and  so  on 
till  a  chair  was  found  occupied.     Sometimes  he  distributed 
the  article  by  name,  and  sometimes  by  speaking  of  it  as 
a  present.     Warmingham  went  to  the  Newburgh  Booms 
on   the  following  evening,  and  paid  for  admission  at  the 
door,  and  took  a  seat  as  he  pleased.     Jeffs  was  receiving 
money  for  admissions,  and  seats  were  taken  in  an  apparently 
casual  way  by  the  persons  attending,  and  articles  distributed 
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by  Morris  as  on  the  previous  evening.  Programmes  similar 
to  that  which  Warmingham  had  received  of  Jeffs  were 
given  to  those  attending  the  entertainment ;  and  the  number 
of  articles  distributed  on  the  two  evenings  differed,  and 
appeared  to  bear  some  proportion  to  the  number  of  persons 
present  at  the  entertainment. 

The  justices  were  of  opinion  that  the  whole  proceeding 
on  the  part  of  Morris,  and  of  Jefis  as  aiding  and  abetting 
him,  was  a  contrivance  to  conceal  the  real  nature  of  the 
transaction ;  and  that  it  was  in  fact  a  game  or  lottery  within 
the  provisions  of  the  42  Geo.  3,  c.  119,  and  thej  convicted 
both  defendants  of  the  offence  charged  against  them,  and 
sentenced  them  as  rogues  and  vagabonds  to  seven  days 
imprisonment  with  hard  labour. 
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HORKIS 

Blaokmav. 


Lush  {Poland  with  him),  for  the  respondent. — The  42 
Geo.  3,  c  119,  s.  2(a),  prohibits  the  keeping  any  office 
or  pla<!e  for  drawing  by  numbers  or  figures,  **or  by  any 


(a)  Enacts : — **  That  from  and 
afler  the  let  daj  of  Julj,  1802, 
no  person  or  persons  whatsoever 
shall  publicklj  or  prWatelj  keep 
anj  office  or  place  to  exercise, 
keep  open,  show,  or  expose  to  be 
plajed,  drawn,  or  thrown  at  or 
in,  either  bj  dice,  lots,  cards,  balls, 
or  by  numbers  or  figures,  or  by 
any  other  way,  contrivance,  or 
device  whatsoever,  any  game  or 
lottery  called  a  Little  Go,  or  any 
other  lottery  whatsoever  not  au- 
thorized by  parliament,  or  shall 
knowingly  suffer  to  be  exercised, 
kept  open,  shown,  or  exposed  to 
be  played,  drawn,  or  thrown  at 
or  in,  either  by  dice,  lots,  cards, 
balls,  or  by  numbers  or  figures, 
or  by  any  other  way,  contrivance, 
or  device  whatsoever,  any  such 

o  o 


game  or  lottery,  in  his  or  her 
house,  room  or  place,  upon  pain  of 
forfeiting,  for  every  such  offence, 
the  sum  of  500/.,  to  be  recovered 
in  the  Court  of  Exchequer,  at  the 
suit  of  his  Majesty's  Attorney 
General,  and  to  be  to  the  use  of 
his  Majesty,  his  heirs  and  succes- 
sors ;  and  every  person  so  ofiend- 
ing  shall  be  deemed  a  rogue  and 
vagabond  within  the  true  intent 
and  meaning  of  an  Act,  passed  in 
the  seventeenth  year  of  the  reign 
of  his  late  Majesty  king  George 
the  Second,  intituled  An  Act  to 
amend  and  make  more  effectual  the 
lawM  relating  to  rogues,  vagabonds, 
and  other  idle  and  disorderly  per" 
sons,  and  to  houses  of  correction, 
and  shall  be  punishable  as  such 
rogue  and  vagabond  accordinglj.** 

o  2 
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other  way^  contrivance  or  device  whatsoever^  any  lottery  not 

authorized  by  parliament.     It  is  therefore  immaterial  what 

«•  are  the  means  devised,  and  the  only  question  is  whether  the 

Blaokmajt. 

transaction  is  a  lottery,  that  is,  a  scheme  for  the  distribntioo 

of  prizes.     If  the  tickets  had  been  numbered  there  could 

have  been  no  doubt. 

The  Court  then  called  on 

Sleiffhf  for  the   appellant— The  transaction   is  not  a 
lottery  within  the  meaning  of  the  42  Geo.  3,  c.  119.     To 
constitute   a    lottery   there    must  be   a  contract  on   the 
part  of  the  proprietor  that,  in  consideration  of  the  money 
paid  to  him  by  the  subscribers,  he  will  distribute  certain 
prizes  amongst   them.      In   this  case   the    proprietor   of 
the  rooms   only  contracted  to  furnish  the  purchasers   of 
tickets  with  the  proposed  entertainment ;  and  he  was  under 
no  legal   obligation    to    distribute    any  articles   amongst 
them.     [Martin^  B. — Then  bow  could  he  fulfil  that  part  of 
the  programme  which  says  that  at  the  conclusion  of  every 
entertainment  he  will  distribute  amongst  his  audience  a 
shower  of  gold  and  silver  treasures?]     That  is  a  mere 
voluntary  gift  in  return  for  the  patronage  received.     There 
were  no  numbers  on  the  tickets,  and  the  calling  out  the 
numbers  on  the  chairs  was  only  a  matter  of  convenience. 
All  the  statutes  relating  to  lotteries,  from  the  10  &  11  Wm.  3, 
c.  17,  to  the  42  Geo.  3,  c.  119,  contemplate  a  distribution 
of  prizes  by  lot  or  chance.     Here  the  proprietor  selects, 
according  to  his  caprice,  the  person  to  whom  he  presents 
the  article.     The  definition  of  "lottery,"  in  Johnson's  Dic- 
tionary^ is  ^'a  game  of  chance,  a  sortilege;  distribution  of 
prizes  by  chance ;  a  play  in  which  lots  are  drawn  for  prizes.** 
The  words  in  the  43  Geo.  3,  c.  119,  s.  2,  "or  by  any  other 
way,  contrivance,    or  device   whatsoever/  are  governed 
by  the  antecedent  words  "  by  dice,  lot,  cards,  ballsy  or  by 
numbers  or  figures." 
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Poi:.L.ocK,  C.  B. — I  appFehend  that  this  is  a  question  of       1864. 

fact,  and  in  my  opinion  the  magistrates  have  decided  it      VT"""*^ 

correctly*     If,  as  contended  on  the  part  of  the  appellant,  v, 

.  .'  1.    i_        Blackmas. 

there  was  a' mere  undertaking  by  the  proprietor  of  the 

rooms  to  distribute,  according  to  his  caprice,  various  presents 

amongst  the  audience  at  the  close  of  the  entertainment, 

probably  the  public  would  not  go  there.     I  have  no  doubt 

that  not  one  of  the  audience  had  the  least  notion  that  the 

proprietor  of  the  rooms  was  to  give  the  articles  to  any 

person   he  pleased ;    but  that  every  one  thought  that  he 

had  a  chance  of  winning  them.     What  was  intended  and 

what  the  public  understood   was,   that  in   some  way  or 

other,  either  by  chance,  or  the  numbers  being  called  out, 

whether  by  drawing  or  in  any  other  way,  a  number  of  prizes 

should  be  distributed  amongst  the  audience. 

Martin,  B. — The  magistrates  have  found  that  the  whole 

proceeding  was  a  contrivance  to  conceal  the  real  nature  of 

the  transaction ;  that  it  was  in  fact  a  game  or  lottery  within 

the  provisions  of  the  43  Geo.  3,  c.  119,  and  they  copvicted 

both  defendants.     The  question  is  whether  there  is  any 

evidence  which  justifies  that  conviction.     I  think  that  the 

magistrates  would  have  been  wrong  if  they  had  not  arrived 

at  the  conclusion  which  they  have  done.     The  42  Geo.  3, 

c.  119,  B.  2,  declares  that  every  person  shall  be  deemed  a 

rogue  and  vagabond  who  shall  **  keep  any  office  or  place  to 

exercise,  keep  open,  show,  or  expose  to  be  played,  drawn, 

or  thrown  at  or  in,  either  by  dice,  lots,  cards,  balls,  or  by 

numbers  or  figures.^  If  the  enactment  had  stopped  there,  I 

should  have  thought  that  in  this  case  there  was  a  sufficient 

drawing  by  numbers  or  figures ;  but  it  proceeds  to  say,  **  or 

by  any  other  way^  contrivance  or  device  whatsoever.^    It  is 

plain  that  this  was  a  contrivance  or  device,  because  assuming 

that  the  proprietor  of  the  rooms  acted  honestly  and  meant 
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MOKRIB 

V, 

BLAGKMAir. 


to  distribute  these  articles  amongst  the  audience,  the  tdr  way 
of  doing  it  would  have  been  by  drawing  the  numbers  from  a 
box.  In  mj  opinion,  the  mere  selecting  certain  persons  by 
calling  out  numbers,  so  far  from  not  being  a  lottery  which 
is  intended  to  be  prohibited,  is  somewhat  worse,  for  the 
proprietor  might  call  out  the  numbers  of  such  seats  only  as 
were  occupied  bj  persons  acting  in  collusion  with  him.  I 
am  clearly  of  opinion  that  the  transaction  is  a  mere  device 
for  carrying  into  effect  that  which  the  legislature  has  ex- 
pressly said  shall  not  be  done. 


PiQOTT,  B. — I  am  of  the  same  opinion. 

Determination  of  justices  affirmed. 


Jan,  12. 


The  plaintiff 
bougnt  and 
took  posses- 
sion of  a 
barge.    The 
transfer  was 
by  bill  of  sale 
in  the  sfatu- 


Stapleton  v.  Hatmen  and  Another. 

X  ROVER  for  a  barge,  sails,  ropes,  &c. 

Pleas: — First,  not  guilty. 

Second : — A  traverse  that  the  goods  were  the  plaintiff's. 

At  the  trial,  before  Martin,  B.,  at  the  London  Sittings 
S^fom^but,  ^^^^  Trinity  Term,  1863,  the  following  facts  appeared:— 
the  plaintiff      The  plaintiff  by  bill  of  sale,  dated  the  lyth  of  April,  1862, 

being  under  . 

age,  the  trans-  under  seal,  and  in  the  form  prescribed  by  the  17  &  18  Vict. 

fer  was  not  o  i      i    -n 

registered.  c.  104,  Sched.  E.,  purchased  from  a  person  named  Attwater 

1862,  the  '  for  1002.  a  barge  of  which  the  plaintiff  had  already  taken 

oankrupt.  possession  when  the  bill  of  sale  was  executed.     After  the 

hU^^i^^^  execution  the  plaintiff,  accompanied  by  Attwater,  took  the 

registered,  but 

at  what  date  did  not  appear.  On  the  Srd  of  September  the  plaintiff  came  of  age.  On  the 
6th  of  November  the  baree  was  seized  hy  the  messenger  in  bankruptcy : — HSd,  that  the 
assignees  were  liable  for  the  conversion  of  the  barge,  on  the  ground  that  either  as  aninst 
them  the  property  passed  by  the  bill  of  sale,  or  the  bankrupt  was  a  trustee  for  the  plainti{  and 
that  the  action  was  maintainable  in  the  latter  case  by  virtue  of  the  plaintiff's  possessoiy  titles 
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bill  of  sale  and  certificate  of  registry  to  the  Custom  House 
at  Rocbester  to  get  the  transfer  registered.     The  registrar, 
on  learning  from  the  plaintiff  that  he  was  under  twenty- 
one  years  of  age,  declined  to  register  the  transfer,  at  the 
same  time  telling  him  that  no  one  could  interfere  with 
his  property  in  the  barge.     The  plainti£F  came  of  age  on 
the  3rd   of  September,  1862.     In  July,  1862,  Attwater 
became  bankrupt,  and  on  the  10th  of  August  the  defend-  , 
ants    vrere  appointed   his   assignees,  and   the  barge   was 
subsequently  registered  in  their  names.     The  proceedings 
in  bankruptcy  having  been  transferred  to  the  County  Court 
holden   at  Sheerness,  the  County  Court  bailiff,  acting  as 
messenger  in  bankruptcy,  seized  the  barge  on  the  6  th  of 
November,  and  sold  it  on  the  17th.    The  precise  date  when 
the  barge  was  registered  in  the  name  of  the  assignees  did 
not  appear,  nor  whether  it  was  before  or  after  the  seizure. 
The  plaintiff  had  put  a  new  mainsail  and  other  fittings  into 
the  barge,  for  which  he  had  paid  20/.     The  defendants  did 
not  dispute  the  bona  fides  of  the  sale  to  the  plaintiff  by 
Attwater. 

On  these  facts  a  verdict  was  entered  for  the  plaintiff 
for  120/.,  leave  being  reserved  to  the  defendants  to 
move  to  enter  the  verdict  for  them,  or  to  reduce  the 
damages  to  20/. 

The  Solicitor  Geiierdly  in  last  Michaelmas  Term,  obtained 
a  rule  nisi  to  reduce  the  damages  to  20/.,  on  the  ground 
that  the  plaintiff  was  not  the  legal  owner  of  the  barge; 
against  which 

Joyce  shewed  cause. — The  plaintiff's  possessory  title  is 
sufficient  to  enable  him  to  maintain  this  action,  unless  the 
defendants  can  establish  that  they  are  the  real  owners.  It 
is  submitted  however  that  the  plaintiff  is  the  owner,  and 
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that  the  property  in  the  baiige  passed  to  him  on  the  exe- 
cution of  the  bill  of  sale.  The  defendants  will  no  doubt 
rely  on  Boyson  v.  Gibson  (a)  as  a  decision  in  their  favour. 
But  that  case  was  decided  on  the  construction  of  a 
repealed  statute  (3  &  4  Wm.  4,  c.  55\  the  language  of  which 
differs  widely  from  the  17  &  13  Vict,  c  104.  The  3  &  4 
Wm.  4y  c.  55  (sects.  34  and  35),  enacted  that  no  bill  of  sale 
should  be  valid  and  effectual  to  pass  the  property  in  a  ship  or 
for  any  other  purpose  tintil  it  was  registered ;  and  when  regis- 
tered that  it  should  be  valid  and  effectual.  Therefore  by  that 
statute  registration  was  made  a  condition  precedent  to  the 
validity  of  the  bill  of  sale.  But  under  the  17  &  18  Vict, 
c.  104|  it  is  not  so.  By  the  55th  section  of  that  statute  (^), 
the  property  in  a  ship  passes  immediately  on  the  execution 
of  a  bill  of  sale  in  the  form  which  the  statute  prescribes, 
although  the  transferee  cannot  himself  coTifer  a  title  until  the 
transfer  is  registered.  In  Dixon  v.  Ewart  (c),  in  the  case 
of  a  ship  at  sea.  Lord  Eldon  was  of  opinion  that  the  bill  of 
sale  passed  the  interest,  and  not  the  subsequent  formalities, 
which  were  merely  a  duty  imposed  for  the  completion  of 
the  title. — Secondly,  assume  that  the  legal  interest  did 
not  pass  upon  the  execution  of  the  bill  of  sale.  If  that  be 
the  true  view,  then  the  bill  of  sale  operated  to  create  a  trust 
between  the  bankrupt  and  the  plaintiff,  and  abare  trust  would 


(a)  4  C.  B.  121. 

{ki)  Sect.  65, — "A  registered 
fibip,  or  any  share  therein,  when 
disposed  of  to  persons  qualified 
to  be  owners  of  British  ships, 
shall  be  transferred  by  bill  of 
sale ;  and  such  bill  of  sale  shall 
contain  such  description  of  the 
ship  as  is  contained  in  the  certi* 
ficate  of  the  surveyor,  or  such 
p^her  description  as  may  be  suffi* 


cient  to  identify  the  ship  to  the 
satisfaction  of  the  r^pstrar,  and 
shall  be  according  to  the  form 
marked  £.  in  the  schedule  hereto, 
or  as  near  thereto  as  circum- 
stances permit,  and  shall  be  exe- 
cuted by  the  transferrer  in  the 
presence  of  and  be  attested  by 
one  or  more  witnesses.** 
(c)  3  Mer.  322. 


HHART  TERMj    27    VICT. 


921 


not  pass  to  the  assignees.  The  99th  section  (a)  assumes  An 
infant  to  be  incapable  of  making  the  declaration  which  the 
56tb  section  (jb)  requires  as  a  condition  precedent  to  registra- 
tion under  the  57th  section  (c).  A  trust  must  necessarily  be 
contemplated  by  the  99th  section,  until  by  virtue  of  that 
section  a  substitute  can  be  appointed  who  is  able  to  comply 
with  the  formalities  of  the  statute  on  behalf  of  the  infant. 
The  case  of  The  Liverpool  Borough  Bank  v.  Turner  {d)  is 
distinguishable.  Moreover  since  that  case  was  decided 
the  legislature  has  by  express  enactment  recognised  trusts 


1864. 

Staplbtom 

V. 

Hatmbit. 


(a)  Sect.  99.— "If    any  per- 
son interested  in  anj  ship  or  any 
share  therein  is,  hy  reason  of  tn- 
fancy^  lanacy,  or  other  inability, 
incapable  of  making  any  declaro' 
Han  or  doing  anything  required 
or  permitted  by  this  Act  to  be 
made  or  done  by  such  incapable 
person  in  respect  of  registry,  then 
the  guardian  or  committee,  if  any, 
of  such  incapable  person,  or  if 
there   be   none,   any  person  ap- 
pointed by  any  Court  or  Judge 
possessing  jurisdiction  in  respect 
of  the  property  of  incapable  per- 
sons, upon  the  petition  of  any 
person  on  behalf  of  such  incapa- 
ble person,  or  of  any  other  person 
interested  in   the  making    such 
declaration  or  doing  such  thing, 
may  make  such  declaration,  or  a 
declaration  as  nearly  correspond- 
ing thereto  as  circumstances  per- 
mit, and  do  such  thing  in  the 
name  and  on  behalf  of  such  inca- 
pable person;  and  all  acts  done 
by  such  substitute  shall  be  as> 
effectual  as  if  done  by  the  person 
for  whom  he  is  substituted." 

(6)  Sect.  56.—"  No  individual 
shall  be  entitled  to  be  registered 
&8  transferee  of  a  ship  or  any 
share  therein  until  he  has  made 


a  declaration  in  the  form  marked 
F.  in  the  schedule  hereto,  stating 
his  qualification  to  be  registered 
as  owner  of  a  share  in  a  firitish 
ship,  and  containing  a  denial 
similar  to  the  denial  hereinbefore 
required* to  be  contained  in  a 
declaration  of  ownership  by  an 
original  owner,"  &c. 

(c)  Sect.  67.  — "Every  bill 
of  sale  for  the  transfer  of  any 
registered  ship,  or  of  any  share 
therein,  when  duly  executed,  shall 
be  produced  to  the  registrar  of 
the  port  at  which  the  ship  is 
registered,  together  with  the  de- 
claration hereinbefore  required  to 
be  made  by  a  transferee ;  and  the 
registrar  shall  thereupon  enter  in 
the  register  book  the  name  of  the 
transferee  as  owner  of  the  ship  or 
share  comprised  in  such  bill  of 
sale,  and  shall  indorse  on  the  bill 
of  sale  the  fact  of  such  entry 
having  been  made,  with  the  date 
and  hour  thereof;  and  all  bills  of 
sale  of  any  ship  or  shares  in  a  ship 
shall  be  entered  in  the  register 
book  in  the  order  of  their  pro- 
duction to  the  registrar.** 

(d)  1  J.  &  H.  159;  and  on 
appeal,  2  De  Gex,  F.  &  J.  502. 
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arising  under  contracts  as  well  as  other  equitable  interests 
in  ships.  By  the  25  &  26  Vict.  c.  63^  s.  3,  it  is  declared, 
*Uhat  the  expression  'beneficial  interest^  whenever  used 
in  the  second  part  of  the  principal  Act  includes  interests 
arising  under  contract  and  other  equitable  interests ;  and 
the  intention  of  the  said  Act  is  that,  without  prejudice  to 
the  provisions  contained  in  the  said  Act  for  preventing 
notice  of  trusts  from  being  entered  in  the  register  book  or 
received  by  the  registrar,  and  without  prejudice  to  the 
powers  of  disposition  and  of  giving  receipts  conferred  bj 
the  said  Act  on  registered  owners  and  mortgagees,  and  with- 
out prejudice  to  the  provisions  contained  in  the  said  Act 
relating  to  the  exclusion  of  unqualified  persons  from  the 
ownership  of  British  ships,  equities  may  be  enforced  against 
owners  and  mortgagees  of  ships  in  respect  of  their  interest 
therein^  in  the  same  manner  as  equities  may  be  enforced 
against  them  in  respect  of  any  other  personal  property." 
Assuming  an  equitable  interest  only  to  have  passed  by  tlie 
bill  of  sale,  the  plaintiff  relies  for  the  maintenance  of  this 
action  on  his  possessory  title.  The  assignees  make  out  no 
answer,  unless  they  can  shew  a  title  both  legal  and  equitable. 
— He  also  referred  to  Duncan  v.  TindaU{a)  and  Hughes 
V.  Morris  {b). 

The  Solicitor  General  and  F,  J.  Smithy  in  support  of  the 
rule. — The  question  here  involved  is^  whether,  by  the  passing 
of  the  17  &  18  Vict.  c.  104,  the  policy  previously  enforced 
during  a  long  period  of  years,  under  successive  statutes, 
and  established  by  a  series  of  judicial  decisions,  has  been 
deliberately  departed  from.  That  policy  was  to  recognize 
no  title  to  British  ships  except  that  which  appeared  on  the 
register.  The  omission  of  negative  terms,  which  is  the  only 
alteration  in  the  language  employed  by  the  legislature,  will 

(a)  IS  C.  B.  258.  (h)  2  De  Gex,  M.  &  6.  S49. 
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not  induce  the  Court  to  vary  the  whole  scope  of  antecedent        1864. 
legislation,  when  the  Act  contains  no  other  indication  of     >-^^~"-^ 
change  as  regards  the  policy  of  enforcing  registration.    The  •• 

17  &  18  Vict.  c.  104,  8.  57^  imperatively  requires  that  the 
transferee  shall  register.     Whether  the  assignees  had  regis* 
tered  under  the  60th  section  before  the  seizure  does  not  dis« 
tinctly  appear,  but  their  title  when  registered  related  back  to 
the  act  of  bankruptcy.     The  authorities  are  strongly  in  the 
defendants'  favour.     Boysan  v.  Gibson  {a)  in  its  facts  bears 
the  closest  resemblance  to  the  present  case.     The  Liverpool 
Borough  Bank  v.  Twmer  (6),  a  decision  of  Vice  Chancellor 
Wood,  which,  on  appeal  was  affirmed  by  the  Lord  Chancel- 
lor (c),  is  an  authority  that  since  the  passing  of  the  16&  17  Vict, 
c  104,  the  policy  of  the  legislature  as  to  registration  has  under- 
gone no  alteration.     [Martin,  B. —  7^^  Liverpool  Borough 
Bank  V.  Turner  has  no  bearing  on  the  present  case,  since 
there  it  clearly  could  not  have  been  contended  that  the 
statutory  form  of  transfer  had  been  adopted.]     On  the 
broader  question  as  to  registration  the  opinions  of  Vice  Chan- 
cellor fVood  and  Lord  Campbell,  C,  are  express  that  there 
has  been  no  change  of  policy.     In  pronouncing  judgment 
the  Vice  Chancellor  said  (i) :  *'  The  question  is  whether  any 
indication  can  be  found  of  an  intention  to  alter  what  had 
previously  been  the  national  policy  with  respect  to  shipping. 
I  can  find  in  the  whole  Act  no  trace  of  such  an  intention.'^ 
And  Lord  Campbell  in  affirming  the  Vice  Chancellor's  de- 
cision, after  commenting  on  the  importance  attached  by  the 
legislature  to  the  disclosure  of  the  ownership  in  British  shipa^ 
said  (c):  ''The  state  can  only  attain  the  desired  informa- 
tion by  the  register  disclosing  the  names  of  the  true  owners 
and  by  the  register  being  considered  by  the  state  the  only 
evidence  of  ownership.     To  acknowledge  the  title  of  a  totally 

(a)  4  C.  B.  131.    '  (b)  IJ.  &  H.  159,  170. 

(c)  2  De  Gez,  F.  &  J.  502, 508. 
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1864.        different  set  of  owners  from  that  represented  in  the  register 

^'^'^^<^^      would.  I  think,  be  at  variance  with  the  policy  and  a  vi<Ja- 
Stapletoh 

V.  tion  of  the  enactments  of  the  legislature.       [^Martin,  B. — 

Suppose  that  before  a  reasonable  time  had  elapsed  for  regis- 
tration by  the  vendee  the  vendor  became  bankrupt.]  A 
delay  in  registering  is  at  the  peril  of  the  vendee. — As  to 
second  point,  the  authorities  shew  that  a  Court  of  equity 
will  not  recognise  trusts  in  British  ships  arising^out  of  con- 
tracts :  Hughes  v.  Morris  {a\  and  The  Liverpool  Borough 
Bank  V,  Turner  (i).  Moreover  a  mere  equitable  interest  will 
not  entitle  the  plaintiff  to  sue.  [Martin^  B. — The  assignees 
must  shew  a  legal  and  equitable  title.  If  they  do  not»  the 
plaintiff  can  sue  by  virtue  of  his  possession.] — They  also 
referred  to  17  &  18  Vict.  c.  104,  s.  58 ;  Ex  parte  Yallop{c); 
Ex  parte  Matthews  (d). 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule  which 
has  been  obtained  to  reduce  the  damages  to  20/.  should  be 
discharged.  I  should  feel  great  reluctance  in  dissenting 
from  the  opinions  of  such  high  authorities  as  Lord  Camp- 
bell and  Vice  Chancellor  fVood  if  that  were  necessary. 
But  after  the  decision  in  The  Liverpool  Borough  Baiik  r. 
Turner  {b)  it  was  feared  that  the  rights  of  the  vendee  of  a 
ship  might  be  defeated  after  he  had  paid  the  purchase  money 
by  the  bankruptcy  of  his  vendor.  The  legislature  inter- 
vened, and  by  express  enactment  gave  effect  to  the  equities 
arising  out  of  contracts.  In  the  present  case  the  ship  was 
bought  by  the  plaintiff;  the  price  paid,  and  the  proper  docu* 
ments  taken  to  the  Custom  House.  There  the  plaintiff  was 
informed  that  until  he  came  of  age  he  could  not  be  registered, 
and  with  this  information  he  went  away  satisfied.     The 

(a)  2  De  Gex,  M.  &  6.  349.  (c)  15  Yes.  60. 

lb)  I  J.  &  H.  169 ;   and  on         (d)  2  Yes.  Sen.  273. 
appeal,  2  De  Gex,  F.  &  J.  502. 
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bankrupt  is   under  these  circumstances,  in  mj  opinion^  a        1864. 
trustee  for  the  plaintiff. 


Martin^  B. — So  far  from  thinking  that  in  discharging 
this  rule  we  are  departing  from  the  principle  of  the  cases 
which  have  been  cited,  I  consider  they  were  correctly  decided. 
But  there  are  two  grounds  on  which,  in  my  opinion,  this 
rule  should  be  discharged.     In  the  first  place,  apart  from 
the  provisions  of  the  25  &  26  Vict.  c.  63,  I  think  that,  on 
the  true  construction  of  the  17  &  18  Vict*  c.  104,  the 
plaintiff   is   entitled  to  maintain   this  action.     That  Act 
requires  the  transfer  to  be  by  bill  of  sale  in  a  prescribed 
form.     The  transfer  here  was  by  bill  of  sale.     It  was  in  the 
statutory  form,  and  upon  its  execution  I  think  the  property 
vested ;  for  although  the  plaintiff  could  not  himself  have 
transferred  (since  the  person  to  transfer  is  the  person  on  the 
register),  yet,  as  against  the  bankrupt  and  his  assignees,  the 
plaintiff  acquired  a  good  legal  title.     It  is  possible  that  the 
bankrupt,  or  his  assignees  when  registered,  might,  if  they 
had  been  disposed   to  act  dishonestly,  have  conferred  a 
valid  title  on  a  bon&  fide  purchaser.     But  that  they  did  not 
do ;  and  to  do  what  they  did,  viz.,  resume  possession  them- 
selves, they  had  no  power. 

Secondly,  assuming  the  legal  interest  did  not  pass,  the 
25  &  26  Vict.  c.  63,  s.  3,  applies.  The  bankrupt  when  he 
sold  the  barge  and  received  the  purchase  money  became  a 
trustee  for  the  plaintiff.  Now  a  bare  trust  does  not  pass  to 
a  bankrupt's  assignees,  who  must  shew  themselves  entitled 
equitably  as  well  as  legally.  But  in  this  they  fail.  The 
plaintiff  can  therefore  sue  by  virtue  of  his  possession. 

PiGOTT,  B.,  concurred. 

Rule  discharged. 


Staflktoh 

0. 

Hatmen. 
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WaiTTAKER  and  others  v.  Jackson  et  Uxor. 

A.  an^^sf  -^  ^^  '^^^  count  of  the  declaration  charged  a  trespass  b; 

Md^mf^"*  the  defendant,  Mary  Ann  Jackson,  in  breaking  and  enter- 

^d^M*  ^"8  certain  land  of  the  pUintifFs,  situate  in  the  township  of 

thereon  a  too^  Blacklev,  in  the  parish  of  Manchester,  in  the  county  of 

andcomic€^ 

the  iBsae  on      Lancaster,  abutting  on  the  east  upon  land  of  the  defendant 

the  plea  of 
libemm  tene- 
mentnm  was 
found  in 
B/s  faroor. 
In  a  subse- 
quent action 
fy  B.'s  de- 
Tisees  against 
A.  and  vife, 
the  plaintiffii 
decULredfor 
an  ii^juiy  to 
their  reversion 
by  the  wife 
in  pulling 
down  part  of 
a  wdUand 
cornice  built 
on  land  in 
occupation  of 
the  plaintifii' 
tenant  and 
described  as 
in  the  former 
action.    The 
defendants 
by  their  plea 
denied  that 
the  reversion 

^,*^®  P^°'  occupation  of  the  said  tenant  of  the  plaintifib,  the  reversion 
trial,  the  plain-  of  and  in  the  same  dwelling-house,  subject  to   the  said 

ti£b  having  ^  ^ 

put  the  record    tenancy,  then  and  still  belonging  to  the  plaintifls;  whereby 

of  the  former 
action  in 

evidence,  the  defendants  admitted  that  the  wife  had  no  title  but  her  husband's,  but  proposed 
to  shew  that  in  the  former  action  the  land  overhung  by  the  cornice  was  not  in  litigation  :•— 
Bdd, — ^First,  that  the  plaintiffs  could  not  have  repUed  to  the  plea  by  way  of  estopj^T 

toth 


Enoch  Jackson,  to  wit,  upon  a  certain  passage,  footway,  or 
entry  of  the  said  defendant,  and  on  the  other  sides  upon 
other  land  of  the  plaintifis;  and  in  cutting  away  part  of 
a  wall  and  cornice  built  thereon. 

The  second  count  stated  that  the  said  defendant,  M.  A. 
Jackson,  broke  and  entered  certain  other  land,  to  wit,  cer^ 
tain  land  of  the  same  description  as  the  land  mentioned  in 
the  first  count  as  being  land  of  the  plaintifis,  the  said  land 
then  being  in  the  occupation  of  a  certain  tenant  of  the 
plaintiffs,  the  reversion  of  and  in  the  same  land,  subject  to 
the  said  tenancy,  then  and  still  belonging  to  the  plaintifis; 
and  the  said  defendant,  M.  A.  Jackson,  cut  away,  broke  to 
pieces  and  pulled  down  a  certain  part  of  a  certain  watt  and 
cornice  theretofore  built,  and  then  being  upon  the  said  land 
so  in  the  occupation  of  the  said  tenant  of  the  plaintifis,  and 
forming  the  eastern  wall  of  a  certain  dwelling-house  in  the 


SecondljTi  that  the  record  was  conclusive  as  to  the  title  to  the  land  overiinng  by  the  eomica 
the  period  to  which  the  plea  of  liberum  tenemc 
tendered  was  rejected  rightly :  Martin^  B.,  dubitante. 


at  the  period  to  which  the  plea  of  liberum  tenementum  referred,  and  that  the  evidcoee 
"  rea  ^ 
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the  plainUfls'  said  reversion  was  and  is  greatly  injured  and 

prejudiced. 

Whittakib 

Pleas. — First,  not  guilty.  ». 

Q  J  i»  r«t  JaO»80H  it 

oecond,  to  first  count. — That  the  said  land  was  not  the        Uxoa. 
land  of  the  plaintiffs,  as  alleged. 

Third,  to  the  second  count— That  the  reversion  of  and  in 
the  said  land  did  not  belong  to  the  plaintiflfs,  as  alleged.^ 
Issues  thereon. 

At  the  trial,  before  Mellor,  J.,  at  the  Liverpool  Summer 
Assizes,  1863,  the  following  facts  appeared :— The  plaintiffs 
claimed  the  locus  in  quo  as  the  devisees  of  Job  Raisin,  and 
in  support  of  his  title  gave  in  evidence  a  judgment  in  a 
former  action  of  trespass,  brought  in   1854,  against  Job 
Raisin  by  the  now  defendant  Enoch  Jackson.  The  declara- 
tion in  that  action  stated  that  the  (then)  defendant  broke 
and  entered  certain  land  of  the  (then)  plaintiff  situate  in 
the  township  of  Blackley,  within  the  parish  of  Manchester, 
in  the  county  of  Lancaster  abutting  on  the  north  and  south 
upon  land  of  the  (then)  plaintiff,  on  the  east  upon  land  and 
premises  of  the  (then)  plaintiff  in  the  several  occupations  of 
&c.,  and  on  the  west  upon  the  land  of  the  (then)  defendant, 
and  built  thereon  a  certain  wall  and  cornice  forming  the 
eastern  wall  of  a  certain  dwelling-house  (then)  in  the  occu- 
pation of  &c.,  and  by  so  doing  so  greatly  narrowed  a  certain 
passage,  footway  or  entry  of  the  (then)  plaintiff  as  to  render 
the  same  less  useful  and  convenient  for  the  purposes  for 
which  it  was  originally  intended.  The  pleas  to  this  declara- 
tion were : — first,  not  guilty.   Secondly :  that  the  said  land 
was  not  the  (then)  plaintiff's  as  alleged.     Thirdly:  that  the 
said  land  at  the  times  of  the  committing  of  the  said  alleged 
trespasses  was,  and  still  was  the  land  and  freehold  of  the 
(then)  defendant.     The  jury  found  for  the  then  plaintiff  on 
the  first,  and  for  the  then  defendant  on  the  second  and 
third  issues ;  and  judgment  was  signed  for  the  then  defend- 
ant on  the  24th  of  April,  1856. 
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V, 

Jackson  bt 
Uxor. 


Evidence  was  given,  on  the  part  of  the  plaintiflsy  of  the 
identity  of  the  locus  in  quo  in  the  two  actions.  It  was 
proved  that  the  plaintifis  were  Job  Raisin's  devisees;  that 
the  house  from  the  eastern  wall  of  which  the  cornice  had 
been  cut  awaj  was  in  the  occupation  of  the  plaintifls*  tenant, 
and  that  the  cornice  had  been  cot  away  by  order  of  the  de- 
fendant Mary  Anne.  Evidence  was  also  given  that  the  wall 
and  cornice  had  remained  in  the  same  condition  since  the 
time  when  they  were  built. 

On  the  part  of  the  defendants  the  identity  of  the  locos 
in  quo  was  not  denied ;  and  it  was  admitted  that  the  de- 
fendant Mary  Anne  had  no  justification  of  the  acts  com- 
plained of  except  under  her  husband^s  title,  and  that  the 
husband  had  acquired  no  new  title  since  the  former  action. 
The  defendants'  counsel  proposed  to  give  evidence  that 
the  right  to  the  land  overhung  by  the  cornice  was  never 
litigated  in  the  former  action,  contending  that  the  plead- 
ings in  the  former  action  raised  no  issue  as  to  that  land, 
and  that,  if  they  did,  the  estoppel  should  here  have  been 
pleaded. 

The  learned  Judge  ruled  that  the  defendants  were 
estopped  from  shewing  that  so  much  of  the  passage  as  the 
cornice  overhung  was  not  the  land  of  Job  Raisin  when  the 
former  action  was  brought,  and  rejected  the  proposed  evi- 
dence as  to  what  took  place  at  the  former  trial.  A  verdict 
was  thereupon  entered  for  the  plaintifis  upon  the  issues 
raised  by  the  pleas  to  the  second  count 

Manistyy  in  Michaelmas  Term,  1863,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  learned  Judge 
misdirected  the  jury  by  ruling  that  the  defendants  were 
estopped  from  giving  evidence  upon  the  issue  raised  by  the 
third  plea ;  against  which 


E,  James  and  (7.  Hutton  shewed  cause.    (January  19). — 
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First,  the  judgment  in  the  fbnner  action  coald  not  have 
been  replied  here  by  way  of  estoppel    If  so,  the  authorities 
establish  that  upon  the  questions  in  issue  in  that  action  the 
judgment,  as  between   parties  and  privies,  is   conclusive 
in  evidence.      Here  therefore,  as  between  the  plaintiffs 
and   defendants,  the  verdict  in  the  former  action  on  the 
plea  of  liberum  tenementum  is  conclusive  as  to  the  title 
to    the    land  at    the    time    to   which   that    plea  refers. 
The   subsequent  title  was  proved  bj  the  plaintifls,  and 
not   controverted  by  the   defendants.      [Afbr/in,   B.  —  Is 
it  contended  that  the  female  defendant  is  bound  by  her 
husband's   estoppels?]     The  female  defendant  made  her- 
self privy  to  the  record,  and  was  concluded  by  it,  when 
once  it  was  admitted  that  she  was  not  relying  on  any  other 
title  than  her  husband's.     The  rule  that  a  judgment  ob- 
tained in  a  former  action  between  the-  same  parties  or  their 
privies,  and  in  which  the  same  questions  were  in  issue, 
is  in  pleading  a  bar  and  in  evidence  conclusive,  is  subject 
no  doubt  to  the  modification  that  it  is  only  conclusive  in  evi- 
dence if  there  was  no  opportunity  of  pleading  the  estoppel : 
Notes  to  the  DucJuss  of  Kingston's  Case  (a),  and  Vooghi  v. 
fVinch  {b)i  and  Doe  v.  Huddart  (c),  there  cited.  Here  there 
was  no  opportunity.     [Martin^  B.,  referred  to  Lord  Fever' 
sham  ▼•  Emerson  {d),"]     In  that  case  the  plea  to  which  the 
Court  held  that  the  estoppel  might  have  been  replied  was 
a  plea  of  liberum  tenementum.     But  the  trespass  here  is 
the  female  defendant's  trespass,  and  her  husband  is  only 
joined  in  the  action  for  conformity.     If  by  her  plea  the 
female  defendant  had  shewn  that  she  was  relying  on  her 
husband's  title  the  estoppel  might  have  been  replied.     But 
under  the  plea  of  not  possessed  it  could  not  be  predicted 
that  she  was  not  setting  up  an  independent  title. 

(a)  2  Smith's  Lead.  Cas.  p.  672, 5tb  ed.      (c)  2  G.  M.  &  K.  816.  ' 
(&)  2  B.  &  Aid.  662.  (<0  11  £zch.  385. 

VOL.  II. — H.  &  C,  P  F  r  EXCH. 


1864. 
Whittixbr 

V, 

SxcKsov  n 
Uzoa. 
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Upon  the  second  point,  yie,,  that  the  land  now  io  dispute 
was  not  in  dispute  in  the  former  action,  it  is  submitted  that 

-     »•  the  record  of  the  former  action  b  decisive  that  the  dtk 

Jaocsoh  it 

UzoK.  to  the  land  overhung  by  the  cornice  was  there  in  issoe. 
The  maxim  **  Cujus  est  solum,  ejus  est  usque  ad  codum' 
applies,  and  trespass,  not  case,  is  the  appropriate  remedy 
whether  the  encroachment  be  an  the  land  or  above  it 
[Martin,  B. — ^The  law  requires  that  an  estoppel  should'  be 
certain  to  ever j  intent.  The  question  here  is  what  the  word 
land  means  in  the  original  declaration.]  The  word  hmd  in 
the  original  declaration  applies  to  the  whole  space  covered  by 
wall  and  cornice.  If  the  verdict  had  not  passed  fix*  the 
whole  space,  the  issues  would  have  been  entered  distribu- 
tively.  [PoUock,  C.  B.-*  Suppose  the  original  declaratioo 
had  alleged  that  the  defendant  had  built  an  arch  upon  the 
plaintiff's  land,  couki  it  be  contended  that  the  meaning 
of  the  word  *^  land"  was  restricted  to  the  space  on  which 
the  abutments  rested?]  It  clearly  could  not — ^They  also 
referred  to  The  Queen  v.  The  Inhabiianta  of  Haughtan  {a). 

X  H.  Russell  {Manisty  with  him),  in  support  of  the  rule. 
— The  question  here  involved  is  whether  it  appears  cleariy 
and  beyond  all  doubt  by  the  record  of  the  former  action 
that  the  same  matter,  which  is  now  in  issue,  wtss  in  issue 
in  that  action.  For  it  is  not  sufficient  that  it  might  have 
been  so:  2  Smith's  Lead.  Cas.,  5th  ed,  p.  669.  In  Outram 
T.  Marewood  (ft),  Lord  EUenbaraugh,  in  delivering  judgment, 
said,  that  a  party  is  estopped  as  to  the  very  issue  found 
against  him,  but  not  as  to  other  matters  consistent  therewith. 
Now  it  is  consistent  with  the  original  declaration  that  the 
cornice  which  it  mentions  is  not  the  same  as  the  cornice 
mentioned  in  the  present  declaration,  or  that  since  the  date 
of  the  former  action  the  cornice  has  been  widened.  [CAoa- 
(a)  1  £.  &  B.  501.  (h)  3  £ist»  348,303. 
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nell,  B.     The  plaintiflB  gave  evidence  that  no  alteration  bad       1994. 
taken  place  in  the  state  of  the  wall  or  cornice,  and  the    ^--^v-^ 

defendants  did  not  offer  to  contradict  that  evidence.]     The  «. 

J  -  *     -  .        «       Jacksow  it 

detendants  proposed  to  shew  that  in  the  former  action  the        Uxok. 

right  to  the  land  overhung  by  the  cornice  was  not  really  in 

litigation.  The  pleadings  in  that  action  did  not  admit  of  that 

right  being  litigated.     Where  the  encroachment  is  not  upon 

the  land,  but  above  it,  trespass  does  not  lie,  but  an  action 

on  the  case  must  be  brought  for  the  nuisance.    Again,  the 

trespass  for  which  this  action  is  brought  was  the  female 

defendant's  trespass,  and  is  so  laid,  and  as  against  her  the 

record,  to  which  she  was  neither  party  nor  privy,  was  not 

conclusive.     It  must  be  conceded  however  that,  at  the  trial, 

the  defendants  were  not  prepared  with  proof  of  any  other 

title  than  the  husband'sL 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule,  which 
was  obtained  on  the  ground  that  at  the  trial  evidence  was 
improperly  rejected,  should  be  discharged.  The  record, 
which  it  was  sought  to  contradict,  would  in  my  judgment 
have  been  a  clear  estoppel  if  it  could  have  been  so  pleaded, 
but,  as  it  could  not,  it  was  conclusive  in  evidence.  The 
object  of  the  defendants  was  to  litigate  a  sepond  time  that 
which  had  been  already  decided,  and  the  learned  Judge 
being  of  opinion  that  it  could  not  be  done,  rightly  rejected 
the  evidence. 

Martin,  B. — I  do  not  differ  from  the  judgment  of  the 
Court,  flrst,  because  the  doubt  which  I  entertain  may  be 
without  foundation,  and,  secondly,  because  the  result  of  a 
new  trial  would  certainly  be  the  same.  But  I  think  there  is 
some  ground  for  the  contention  that  as  to  the  cornice 
there  is  no  estoppel.    The  land  to  which  the  plea  in  the 

p  p  p  2 
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9. 

Jackboh  it 
Uxor. 
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first  action  refers  (construing  it  strictly,  as  the  role  of  law 
requires  that  estoppels  should  be  construed,)  is  the  land 
alleged  in  the  declaration  to  be  broken  and  entered.  Bat 
as  to  the  land  overhung  by  the  cornice,  the  plea  avers 
nothing :  and  therefore  as  to  that  land  there  appears  to  me 
to  be  no  estoppel. 


Channell,  B. — ^I  am  of  o|Nnion  that  this  rule  should  be 
dischai^d.  The  declaration,  so  far  as  ia  material,  is  the 
same  in  substance  as  the  declaration  in  the  former  action, 
except  that  there  is  a  change  in  the  names  of  the  parties^  and 
their  position  as  plaintifis  and  defendants  is  reversed. 

Now  the  ground  on  which  this  rule  has  been  obtained  is 
that  at  the  trial  certain  evidence  was  improperly  rejected. 

First,  therefore  it  is  nece^ary  to  ascertain   what  that 
evidence  was.     If  at  the  .trial  the  Judge  had  rejected  evi- 
dence to  shew  that  the  cornice  was  new,  or  that  it  had  been 
enlarged,  or  that  the  estate  of  Raisin  (the  defendant  in 
the  former  action)  had  not  vested  in  the  plaintifis,  I  should 
have  been  of  opinion  that  such  evidence  had  been  improperly 
rejected.     But  I  do  not  collect  that  on  these  points  the 
Judge  excluded  any  evidence.    He  treated  them  as  matters 
not  in  dispute  between  the  parties.      But  the  evidence 
which  he  did  reject  was  evidence  tendered  by  the  defend- 
ants for  the  purpose  of  reopening  a  question  which,  as 
appeared  by  the  record  of  the  former  action,  had  been 
before  decided.     It  appears  to  me  clear  that  this  estoppel 
could  not  have  been  pleaded,  and  that,  when  by  extrinsic 
evidence  the  record  of  the  former  action  was  made  to  apply 
to  this  case,  it  operated  as  matter  of  estoppel*  and  not  as 
matter  for  the  consideration  of  the  jury.     The  declaraticm 
in  the  former  action  charges  the  defendant  in  that  action 
with  breaking  and  entering  the  land  of  the  plaintiff,  and 
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upon  thai  land  (as  I  read  the  declaratloo)  building  a  wall 
and  cornice  And  the  plea  to  that  declaration  is,  that  the 
said  land  was  the  land  and  freehold  of  the  defendant.    The     .      '• 

JACK805  ET 

plaintiflb'  evidence  further  shewed  that,  with  the  single  Uxor. 
exception  of  cutting  down  the  cornice,  the  same  state  of 
things  had  continued  aflerwards  without  any  alteration. 
No  evidence  was  offered  by  the  defendants  to  shew  that  it 
had  not.  As  to  this  part  of  the  case  therefore  no  question 
arisea  But  upon  the  point  on  which  evidence  was  offered 
by  the  defendants  and  rejected,  I  am  of  opinion  that  the 
rejection  of  the  evidence  was  right. 

PiooTT,  B. — I  think  this  was  a  good  estoppel.     The 

question  is  what  was  the  land  really  in  litigation  in  the 

former  action,  and  what  land  did  the  jury  there  find  to  be 

the  land  of  the  defendant?     My  reading  of  the  pleadings 

in  that  action  is,  that  the  defendant  there  contended  that 

not  only  the  land  on  which  the  wall  was  built  was  his,  but 

also  the  land  on  which  the  cornice  was  built,  and  that  the 

jury  so  found.     I  think  the  cornice  cannot  be  treated  as  a 

mere  adjunct  to  the  wall. 

Rule  discharged* 
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Jan,  22.      Sleeman  and  Othera  o.  Babbitt  and  Another,  Executors 

of  Bennett. 

W^o^Wn     Declaration  against  the  defendants  88  execntois 
in  partnerehip  of  Timothy  Bennett  for  work  done  and  materials  prorided 

under  a  Terbal 

contract  with    for  the  testator,  and  on  accounts  stated  between  the  plain- 

the  owner  of        ,      ' 

a  coilieiy,  and  tiffs  and  the  testator. 

yard  and  ton  Pleas  : — First,    never    indebted.      Second  : — ^Payment 

^thedayT^  Third: — Satisfaction  and  discharge  by  the  testator's  dc- 

SStVuo^to  ^^^^'y  ^^  *®  plaintiffs,  and  by  their  acceptance  of  divers 

underlet  the      goods.     Fourth :— Satisfaction  and  dischanre  by  the  testa- 
work  or  leaye     ^  ^      j 

it,  employ-        tor*s  payment  of  divers  monies  to  the  plaintifls'  use,  and  by 

ing  others  to  ^ 

assist  them       their  acceptance  of  such  payment  as  a  satisfaction  and 

for  whose 

wages  they  are  discharge.      Fifth: — Set-off  for  goods  sold  and  delivered, 

arenotartifi-  work  done  and  materials  provided,  money  lent,  and  monej 

^"labonTfor  P^^^  ^^  ^^  plaintiSs'  use,  by  the  testator,  and  on  accouota 

^^e^SS^  stated  between  the  plaintifis  and  the  testator. 

of  theT;n<i  At  the  trial,  before  Channel  B.,  at  the  Gloucesteishire 

Act,  1  &  2  '  '       ' 

Wm.4^c37.    Spring  Assizes,  1863,  the  following  facts  appeared:— The 
defendants  were  the  executors  of  Timothy  Bennett,  tbe 
owner  of  a  colliery.  The  plaintifis  were  four  <* butty  colliers," 
working  together  in  partnership.  Prior  to  1859  the  defend- 
ants had  worked  for  Bennett  in  his  colliery  for  several  years 
continuously.     In  1859  they  dissolved  partnership.    The 
present  claim  was  for  work  done  during  the  three  yean 
next  preceding  the  dissolution.     The  agreements  under 
which  the  work  was  done  were  oral,  and  made  with  the 
testator  or  his  bailiff.     The  work,  which  principally  con- 
sisted of  making  roads  in  tbe  mines,  and  getting  the  coal, 
was  paid  for  by  the  yard  and  by  the  ton ;  but  where  the 
nature  of  the  work  did  not  admit  of  these  modes  of  paj- 
ment  it  was  paid  for  by  the  day. 
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Upon  the  question  whether  the  plaintifis  worked,  or  were 
bound  bj  their  contract  to  work,  personally,  the  evidence  of 
the  plaintiff  Sleeman,  which  was  not  contradicted,  was  in 
substance  as  follows: — The  plaintiffs  worked  themselves 
like  ordinary  workmen,  and  this  is  the  practice  of  butty 
colliers.  They  also  employed  men  to  work  under  them. 
They  were  to  do  the  work  as  they  liked. 

On  cross-examination  Sieeman  stated  that,  if  the  work 
ivas  done  to  the  satisfaction  of  the  bailiff,  he  would  not 
(^are  by  whose  hands  it  was  done ;  but  that  the  plaintifls 
vrere  not  allowed  to  leave  the  work,  and  go  to  work  else- 
where. 

The  plaintifls  understood  they  were  not  to  underlet  the 
work,  though  nothing  to  that  effect  had  expressly  passed 
between  them  and  Bennett. 

The  mode  of  settlement  was  as  follows: — Pay  days  were 
held  once  a  month.  Before  pay  day  the  defendants  fur- 
nished Bennett's  pay  clerk  with  a  note  of  the  work,  from 
which  a  pay  bill  was  made  out.  The  pay  bill  shewed  on 
one  side  the  value  of  the  work  done,  and  on  the  other  side 
deductions  for  cash  advanced  and  goods  supplied  by  Bennett 
to  the  plaintifls.  The  goods  consisted  of  gunpowder  and 
oil,  used  in  the  works,  and  also  of  malt  meal  and  coaL  In 
addition  to  the  deductions  which  appeared  in  the  pay  bill, 
deductions  were  made  for  articles  supplied  to  the  plaintifls 
and  their  men  at  a  grist  mill  belonging  to  a  person  named 
Winkle,  and  for  which  Bennett  paid.  The  invoice  of  these 
articles  was  produced  on  pay  day  along  with  the  pay  bill, 
and,  after  the  deductions  had  been  made  which  appeared  by 
the  pay  bill  and  invoice,  the  plaintiffs  received  the  balance. 
There  was  no  order  or  contract  in  writing  for  any  of  the 
above  deductions. 

It  was  admitted  by  the  defendants  that  work  had  been 
done  daring  the  three  years  next  preceding  the  dissolution 


936 


BXCHSQUEB  REPOKTS. 


18M. 


amounting  in  value  to  1232/.  7«.  5d.  It  was  admitted  by 
the  plaintiffs  that  they  had  received  516^.  4«.  8d.  in  cash, 
and  that  if  all  the  deductions  claimed  by  the  defendants 
were  by  law  allowable  they  could  not  recover. 

The  defendants*  counsel  objected  that  the  plaintiff  were 
not  artificers  within  the  meaning  of  the  1  &  2  Wm.  4, 
c37. 

By  consent,  a  verdict  was  entered  for  the  defendants  sub- 
ject to  the  opinion  of  the  Court  upon  the  facts  and  evidence, 
the  plaintifis  to  have  leave  to  move  for  that  purpose,  and 
the  Court  to  be  at  liberty  to  draw  such  inferences  as  a  jury 
might  draw. 

HuddlestoUf  in  Easter  Term,  1863,  obtained  a  rale  nisi 
accordingly,  to  enter  the  verdict  for  the  plaintifis  for 
1232iL  7«.  5^.9  or  such  sum  as  the  Court  should  direct,  on 
the  ground  that,  upon  the  evidence  given  and  the  admissions 
made  on  the  trial  of  the  cause,  the  plaintifis  were  entitled 
to  recover  from  the  defendants  the  said  sum. 


Gray  {Gouffh  with  him)  shewed  cause. — (Nov.  21,  1863, 
Jan.  22,  1864). — The  plaintifis  are  not  artificers  within 
the  meaning  of  the  I  &  2  Wm.  4,  c.  37,  whether  the  lan- 
guage of  the  Act  be  regarded,  or  the  authorities.  First,  as 
to  the  language  of  the  Act.  It  clearly  points  to  an  artificer 
who  is  paid  by  waffes  for  bis  personal  labour.  The  first 
five  sections  shew  this  (a).     They  invariably  refer  to  the 


(d)  Section  1,  after  reciting 
that  ''it  is  neceseaFy  to  prohibit 
the  payment,  in  certain  trades,  of 
wages  in  goods,  or  otherwise  than 
in  the  current  coin  of  the  realm  ;** 
enacts:  '^That  in  all  contracts 
hereafter  to  be  made  for  the 
hiring  of  any  artificer  in  any  of 
the  trades  hereinafter  enumerated, 
or  for  the  performance  by  any 


artificer  of  any  labour  in  any  of 
the  said  trades,  the  w^e*  of  nek 
artificer  shall  be  made  payable  in 
the  current  coin  of  this  realm  only, 
and  not  otherwise ;  and  that  if  in 
any  such  contract  the  whole  or 
any  part  of  such  wages  shall  be 
made  payable  in  any  manner  other 
than  in  the  current  coin  aforesaid, 
such  contract  shall   be   and  is 
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wages  and  labour  of  a  particular  artificer.  Looking  at 
the  nature  and  magnitude  of  this  contract  it  is  clear  the 
plaintiffs  were  not  artificers  paid  by  wages.  Part  of  their 
remuneration  was  profit  derived  from  the  employment  of 
other  persons.  No  privity  existed  between  the  defendants 
and  the  men  in  the  employment  of  the  plaintifis.     But  as 


1864. 


Hereby  declared  illegal,  null  and 
void." 

Section  2  enacts :— **  That  if  in 
an  J  contract  hereafter  to  be  made 
between  anj  artificer  in  any  of 
the  trades  hereinafter  enumerated, 
and  hifl  employer,  any  provision 
shall  be  made  directly  or  indi« 
rectly  respecting  the  place  where, 
or  the  manner  in  which,  or  the 
person  or  persons  with  whom,  the 
whole  or  any  part  of  the  wages 
due  or  to  heeome  due  to  any  such 
artificer  shall  be  laid  out  or  ex* 
pended,  such  contract  shall  be 
and  is  hereby  declared  illegal,  null 
and  void." 

Section  3  enacts :— "  That  the 
entire  amount  of  the  toages  earned 
by  or  payable  to  any  artificer  in 
any  of  the  trades  hereinafter  enu- 
merated, ta  respect  of  any  labour 
by  him  done  in  any  such  trade,  shall 
be  actually  paid  to  such  artificer 
in  the  current  coin  of  this  realm, 
and  not  otherwise;    and  every 
payment  made  to  such  artificer 
by  his  employer,  of  or  in  respect 
of  any  such  wages,  by  the  deli- 
vering to  him  of  goods,  or  other- 
wise than  in  the  current   coin 
aforesaid,  except  as  hereinafter 
mentioned,  shall  be  and  is  hereby 
declared  illegal,  null  and  void.** 

Section  4  enacts : — "  That  every 
artificer  in  any  of  the  trades 
hereinafter  enumerated  shall  be 


entitled  to  recover  from  his  em- 
ployer in  any  such  trade,  in  the 
manner  by  law  provided  for  ike 
recovery  ofeervanta*  wagee^  or  by 
any  other  lawful  ways  and  means, 
the  whole  or  so  much  of  the 
wages  earned  by  such  artificer  in 
such  trade  as  shall  not  have  been 
actually  paid  to  him  by  such  his 
employer  in  the  cun%nt  coin  of 
this  realm.*' 

Section  6  enacts: — **That  in 
any  action,  suit,  or  other  pro- 
ceeding to  be  hereafter  brought 
or  commenced  by  any  such  arti- 
ficer as  aforesaid,  against  his  em- 
ployer/or/A*  recovery  of  any  sum 
of  money  due  to  any  such  artifi- 
cer as  the  wages  of  his  labour  in 
any  of  the  trades  hereinafter 
enumerated,  the  defendant  shall 
not  be  allowed  to  make  any  set- 
off, nor  to  claim  any  reduction  of 
the  plaintiff^s  demand,  by  reason 
or  in  respect  of  any  goods,  wares, 
or  merchandize  had  or  received 
by  the  plaintiff  as  or  on  account 
of  his  wages  or  in  reward  for  his 
labour,  or  by  reason  or  in  respect 
of  any  goods,  wares  or  merchan- 
dize sold,  delivered  or  supplied  to 
such  artificer  at  any  shop  or  ware- 
house kept  by  or  belonging  to 
such  employer,  or  in  the  profits 
of  which  such  employer  shall  have 
any  share  or  interest." 
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between  these  men  and  the  plaintifis  the  Act  applies.  It 
will  perhaps  be  argued  that  the  interprptation  of  the  word 
«<  wages*'  in  the  25th  section  (a)  extends  its  meaning  :  bat 
the  object  of  that  section,  as  appears  from  the  latter  part  of 
it,  is  to  prevent  evasions  and  cany  oat  the  porposea  of  the 
Act,  not  to  give  the  word  ''  wages"  an  nnosual  meaning. 
Moreover,  whatever  be  the  equivalent  of  the  word  **  wages^** 
that  which  the  Act  deals  with  is  the  wages  of  the  arti/Scer^s 
labour. 

Next  with  regard  to  the  authorities.  The  case  of  /ZtZey 
T.  Warden  (ft),  and  the  judgments  in  that  case  of  Parke,  B., 
and  Rolfe,  B.,  strongly  support  the  defendants'  aiiguonent. 
Parke,  B.,  said: — "It  appears  to  me  that,  upon  the  trae 
constructipn  of  this  Act,  it  is  to  be  taken  as  applicable 
to  those  persons  only  who  strictly  contract  as  labourer^ 
that  is,  to  such  as  enter  into  a  contract  to  supply  their  per- 
sonal  services,  and  to  receive  payment  for  that  service  in 
vaageu^  Bolfe,  B.,  said: — "It  appears  to  me  clear,  upon 
looking  at  this  act  of  parliament,  that  it  applies  onlj  to 
those  persons  who  are  to  receive  wages  as  the  price  of  their 
labour,  and  that  the  term  *  wages'  is  to  be  understood  in  its 
popular  sense,  and  does  not  include  wages  which  are   the 


(a)  Section  25  enacts: — ^' .  .  . 
that  within  the  meaning  and  for 
the  purposes  of  this  Act,  anj 
money  or  other  thing  had  or  con- 
tracted to  be  paid,  deliTered,  or 
given  as  a  recompense,  reward, 
or  remuneration  for  anj  labour 
done  or  to  be  done  whether  within 
a  certain  time  or  to  a  certain 
amount,  or  for  a  time  or  an 
amount  uncertain,  shall  be  deem- 
ed and  taken  to  be  the  ^  wages* 
of  such  labour ;  and  that  within 
the  meaning  and  for  the  purposes 
aforesaid,  any  agreement,  under* 


standing,  device,  contrivance,  col- 
lusion, or  arrangement  whatso- 
ever on  the  subject  of  wages, 
whether  written  or  oral,  whether 
direct  or  indirect,  to  which  the 
employer  and  artificer  are  parties 
or  are  assenting,  or  by  which  they 
are  mutually  bound  to  each  other, 
or  whereby  either  of  them  shall 
have  endeavoured  to  impose  an 
obligation  on  the  other  of  them, 
shall  be  and  be  deemed  a  *ooa. 
tract."* 

(b)  2  Exch.  59. 
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price  of  a  contract    The  plaintifb  employed  seTeral  pei^ 
Bons  under  them^  and  in  that  respect  differ  finom  what  ia 
popularly  underatood  as  a  ''labourer.**    The  caseof  Jb'&y 
V.  Warden  (a)  was  approved  and  acted  on  by  the  Court 
of  Common  Pleas  in  Sharman  v.  Sanders  {by    And  in 
the   later  case  of  Ingram  ▼•  Barnes^  in  the  Ezcheqner 
Chamber  (c),  both  decisions  were  upheld.    It  is  true  that 
in  JVeacer  ▼.  Fhyd  (d),  and  Bowers  ▼•  Lovekin  {e)t  the 
Court  of  Queen's  Bench  seems  to  have  considered  that  an 
artificer  who  contracts  to  work  personally  may  be  within 
the  Act^  notwithstanding  he  is  at  liberty  to  employ  others 
to  work  under  him.     But,  in  the  first  place,  those  decisions 
are  not  necessarily  binding  on  this  Court,  as  decisions  of  a 
Court  of  co-ordinate  jurisdiction,  inasmuch  as  no  appeal  lay 
in  either  case  to  a  higher  tribunal.    And,  in  the  second 
place,  the  contract  here  did  not  bind  the  plaintifis  to  work 
personally.     The  authorities  all  agree  that,  notwithstanding 
the  contractor's  personal  labour  may  have  been  in  the  con- 
templation of  the  parties  to  the  contract,  if  it  has  not  been 
made  an  actual  term  in  the  contract  the  case  is  not  within 
the  Act.     But  on  the  other  hand  the  aflBrmative  proposition 
that,  because  an  artificer  does  contract  to  do  some  part  of 
the  work  himself,  he  is  necessarily  within  the  Act,  is  on 
principle  clearly  not  sustainable.— [At  the  conclusion  of 
this  branch  of  their  arguments,  the  plaintiffs'  counsel  were 
stopped  by  the  Court  from  arguing  any  other  point] 

Iluddkston  and  //.  JameSy  in  support  of  the  rule. — The 
facts  proved  at  the  trial  bring  the  plaintifis  within  the  1  &  2 
Wm.  4,  c.  37.  They  were  "artificers,  labourers  or  workmen* 
employed  in  or  about  the  working  or  getting  of  mines  of 

(a)  2  Exch.  59.  (d)  21  L.  J.,  N.  S.,  Q.  B.  161. 

{h)  13  C.  B.  166.  (0  6  £.  &  B.  684. 

(e)  7E.&B.115.. 
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coal^"  and  as  such  within  the  description  in  the  19th  sec- 
tion (a)  of  the  class  of  persons  to  whom  the  Act  applies. 
And  they  were  to  be  paid  "  wages."  The  25th  section  {b) 
defines  '^  wages**  in  the  widest  terms.  It  enacts  '*that 
within  the  meaning  and  for  the  purposes  of  this  Act  anj 
money  had  or  contracted  to  be  paid,  delivered,  or  given  as 
a  recompense,  reward,  or  remuneration  for  any  labour  done 
or  to  be  done,  whether  within  a  certain  time  or  to  a  certain 
amount  or  for  a  time  or  amount  uncertain,  shall  be  deemed 
and  taken  to  be  the  ufages  of  such  labour."  Whatever 
sum  was  here  payable,  was  payable  as  wages  within  this 
definition.     [Bramwell^  B. — Do  you  contend,  bearing  in 

tin,  lead,  pewter,  or  other  metd. 


(a)  Section  19  enacto :— **  That 
nothing  herein  contained  shall  ex- 
tend to  anj  artificer,  workman,  or 
labourer,  or  other  person  engaged 
or  emplojed  in  any  manufacture, 
trade,  or  occupation,  excepting 
ofdy  artificers^  workmen^  labourers 
and  other  persons  employed  in  the 
several  manufactures^  trades  and 
occupations /oUoteing ;  (that  is  to 
say),  in  or  about  the  making, 


or  of  any  japanned  goods  or  wares 
whatsoever ;  or  in  or  about  the 
making,  spinning,  throwing,  twist- 
ing, doubling,  winding,  weaTing, 
combing,  knitting,  bleaching,  dye- 
ing, printing,  or  otherwise  pre- 
paring of  any  kinds  of  woollen, 
worsted,  yam,  stuff,  jersey,  linen, 
fustian,  cloth,  serge,  cotton,  lea- 
ther, fur,  hemp,  flax,  mohair,  or 
casting,  converting,  or  manufac- '  silk  manufactures  whatsoever,  or 
turing  of  iron  or  steel,  or  any      in    or   about  any  manufactures 


parts,  branches,  or  processes 
thereof;  or  in  or  about  the  work' 
ing  or  getting  of  any  mines  of  coal^ 
ironstone,  limestone,  salt  rock ;  or 
in  or  about  the  working  or  getting 
of  stone,  slate,  or  clay;  or  in 
the  making  or  preparing  of  salt, 
bricks,  tiles,  or  quarries ;  or  in  or 
about  the  making  or  manufac- 
turing of  any  kinds  of  nails,  chains, 
rivets,  anvils,  vices,  spades,  shovels, 
screws,  keys,  locks,  bolts,  hinges, 
or  any  other  articles  or  hardwares 
made  of  iron  or  steel,  or  of  iron 
and  steel  combined,  or  of  any 
plated  articles  of  cutlery,  or  of 
any  goods  or  wares  made  of  brass, 


whatsoever  made  <>f  the  said  last 
mentioned  materials,  whether  the 
same  be  or  be  not  mixed  one  with 
another ;  or  in  or  about  the  msk- 
ing  or  otherwise  preparing,  orna- 
menting, or  finishing  of  any  glass, 
porcelain,  china,  or  earthenware 
whatsoever,  or  any  parts,  branches, 
or  processes  thereof,  or  any  ma- 
terials used  in  any  of  such  last 
mentioned  trades  or  employments; 
or  in  or  about  the  making  or  pre- 
paring of  bone,  thread,  silk,  or 
cotton  lace,  or  of  lace  made  of 
any  mixed  materials.* 
(b)  Ante,  p.  938. 
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mind  the   language  of  the  first  and  third  BectioDS,  that       1864. 
the  whole  sum  was  payable  as  the  plaintiffs^  wages?]     The 
niazim,    *'  Qui  facit    per  aliunii   facit   per  se/'  'applies. 
The  authorities  are  express  that  the  circumstance  of  a 
**^  butty  collier**  having  assistance  in  the  performance  of  the 
work  will  not  take  the  case  out  of  the  statute :   Weaver  v. 
Floyd  (a).  Bowers  ▼.  LooeUn  (b)  and  Lowther  v.  7%«  Earl  of 
Radnor  (c),  a  decision  on  the  20  Geo.  2,  c.  19,  a  statute  in 
pari  materifi  with  that  now  under  consideration.     In  Weaver 
V.  Floyd  {a\  Patteson^  J.,  points  out  that  the  mode  of  pay- 
ment being  by  the  ton  cannot  affect  the  question,  since  that 
is  only  a  mode  of  estimating  the  wages.     There  is  nothing 
in  the  objection  that  the  Act  may  also  apfjy  as  between  the 
plaintiffs  and  their  asssistants,  since  there  is  no  reason  why 
the  Act  should  not  have  a  double  operation.     The  test  to 
which  all  the  authorities  point  is,  was  there  a  binding  con- 
tract  to  work  personally?  Ingram  v.  Bames{d)  was  decided  in 
the  Exchequer  Chamber  on  that  ground.  Here  there  is  ample 
evidence  from  which  the  Court  may  infer  such  a  contract 
In  £oio0r«v.Zot?«itii(&),  which  closely  resembles  this  case,  the 
inference  was  drawn  on  less  cogent  evidence.    The  4  Geo.  4, 
c.  34,  empowers  justices  to  convict  and  punish  artificers  for 
breaches  of  their  contracts  of  service  and  to  abate  a  portion 
of  their  wages.      Butty  colliers  ^re  uniformly  dealt  with 
under  that  statute:   In  re  Bailey  and  In  re  Collier  (d). 
[Bramwell,  B. — The  question  here  is,  what  contract  was 
made  in  this  case  with  these  butty  colliers  ?  Pollock^  C.  B. — 
Was  the  contract  for  labour  or  for  the  result  of  labour? 
The  circumstance  that  the  contracting  party  engages  to 
work  personally,  though  it  may  afford  a  means  of  deter- 
mining the  nature  of  the  contract,  is  surely  not  decisive 

(a)  21  L.  J.,  N.  S.,  Q.  B.  151.  (d)  7  £.  &  B.  115: 

(b)  6  £.  &  B.  684.  (e)  3  £.  &  B.  607. 
(tf)  8  East,  113. 
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t864k  on  the  point]  The  contracting  party  must  be  a  workman 
employed  in  one  of  the  occupations  which  the  19th  section 
specifies.  In  Biky  ▼•  Warden  (a),  and  Shamum  v.  Sam* 
ders  (&),  the  plain tifis  were  not  workmen,  but  contractors; 
and  on  that  ground  those  cases  are  dbtingnishable. — They 
also  referred  to  Lawrence  ▼.  Todd  {c\  Bhhe  v.  Lanyan  {d), 
Ex  parte  Ormrod  {e),  and  Ex  parte  Gordon  (/). 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  discharged.  Where  persons  are  employed  to 
do  certain  work  and  are  to  receive  wages  for  their  labour, 
the  contract  being  merely  for  the  labour,  in  my  judgiment 
that  is  within  the  Truck  Act  But  if  the  contract  is  not 
for  the  labour^  but  for  the  result  or  effect  of  the  Uboar,  as 
for  instance  a  contract  for  the  removal  of  a  quantity  of  clay, 
that  is  not  within  the  Act,  because  there  the  contract  is  not 
for  the  labour  but  for  that  which  the  labour  is  to  aooom- 
plbh.  That  is  the  distinction  which  I  am  disposed  to  make 
between  the  cases  which  are,  and  those  which  are  not  with- 
in the  Truck  Act  I  consider  the  law  settled  by  Bikjf  r. 
Warden  (a),  which  was  adopted  by  the  Court  of  error  in 
Ingram  y.  Barnes  {g).  I  do  not  think  the  doctrine  laid  down 
by  ErU^  J.,  in  Bowers  v.  L€vekin{h)  is  correct  He  there 
said:  <<  I  take  the  true  construction  of  the  Act  to  be,  that  it 
applies  to  contracts  for  artificers*  work  to  be  pud  for  bj  the 
piece,  whenever  it  was  intended  that  the  contractor  should 
personally  do  all  or  part  of  the  work  as  a  workmao,  so  as  to 
make  him  one  of  the  class  of  airtificers.^'  It  seems  to  me 
that  if  the  nature  of  the  contract  is  such  that  it  is  not  a  con* 
tract  for  labour  but  the  result  of  labour,  as  for  instance  where 
a  person  contracts  to  execute  a  certain  work  and  employs  a 

(a)  2  Exch.  69.  («)   1  D.  &  L.  S25. 

(6)  18  C.  B.  166.  if)  25  L.  J.,  N.  S.,  IL  a  12. 

(c)  14  C.  B.,  N.  S.  554.  (^)  7  £.  &  B.  115. 

(d)  6  T.  R.  221.  (A)  6  £.  &  B.  584. 
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nomber  of  workmen  to  assist  him  in  doing  it^  the  case  is  1864. 
not  within  the  Act  although  he  may  do  a  portion  of  the 
work  himscl£  I  should  so  decide  on  principle,  but  the 
authorities  are  in  favour  of  that  view,  particularly  the  case  of 
Ingram  v.  Barnes^  which  has  settled  the  law  on  very  clear 
and  intelligible  grounds. 

Mabtin,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
be  dischai|(ed.  I  adhere  to  the  judgment  of  this  Court  in 
RUey  y.  Warden^  which  was  recognised  and  adopted  by  the 
Court  of  Common  Pleas  in  SharmanY.  Sanders^  and  by  the 
Court  of  Exchequer  Chamber  in  Ingram  v.  Barnes,  I  think 
that  the  true  construction  of  the  Act  is  given  by  Parke,  B., 
and  Rolfe,  B.,  in  Riley  v.  Warden,  and  if  there  be  any  cases 
at  variance  with  that  decision  I  dissent  from  them. 

Bramwell,  B. — I  agree  that  the  rule  ought  to  be  dis* 
charged.  In  my  opinion  no  person  who  attentively  reads 
this  act  of  parliament  can  entertain  any  doubt  about  this 
case.  The  first  section  says  that  in  all  contracts  for  the 
hiring  of  any  artificer,  or  for  the  performance  by  any  artifi- 
cer of  any  labour,  the  wages  of  such  artificer  shall  be  made 
payable  in  the  current  coin  of  the  realm  only.  Then  the 
second  section  says  that  if,  in  any  contract  between  any 
artificer  and  his  employer,  any  provision  shall  be  made  res- 
pecting the  place  where,  or  the  manner  in  which,  or  the 
person  or  persons  with  whom,  the  whole  or  any  part  of  the 
wages  due  or  to  become  due  to  any  such  artificer  shall  be 
laid  out  or  expended,  such  contract  shall  be  void, — therefore 
there  must  be  a  contract  with  an  artificer  for  labour  in 
respect  of  which  he  is  to  be  paid  wages.  Can  any  one  say 
that  the  plaintifis  were  employed  to  do  work  and  were  to 
receive  wages  for  their  labour?  Then  the  third  section  says 
that  the  entire  amount  of  the  wages  payable  to  any  artificer 
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in  respect  of  any  labour  by  him  done,  shall  be  actually  paid 
in  the  current  coin  of  the  realm.  It  is  therefore  manifest 
that  unless  there  is  a  contract  with  an  artificer  for  labour  in 
respect  of  which  he  is  to  be  paid  wages,  the  case  is  not 
within  the  Act 


Chamnell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  It  seems  to  me  that  the  facts  do  not 
bring  the  case  within  the  Truck  Act.  I  should  come  to 
that  conclusion  looking  at  the  Act  alone  and  if  it  were  now 
to  be  construed  for  the  first  time,  because  it  is  clear  fix>m 
the  first,  second  and  third  sections  that  there  most  be  a 
contract  with  an  artificer  for  work  and  labour  in  respect  of 
which  he  is  to  be  paid  wages.  But  I  consider  that  RUey  ▼• 
Warden^  Sharman  y.  Sanders  and  Ingram  ▼.  Bamet  di^ose 
of  this  case. 

Rule  discharged. 


Jan.  14.  22.     Greqort  o.  The  West  Midland  Railway  C 


The  owner 
of  cattle,  on 
sending  them 
bj  a  rulway, 
signed  a 
ticket  stating 
that  he  there- 
Inr  agreed  to 
the  following 


J.  HE  first  count  of  the  declaration  stated  that  the  defen* 
dants  were  the  owners  and  proprietors  of  the  West  Midland 
Railway,  and  of  certain  trucks  and  carriages  used  bj  them 
to  carry  cattle  thereon  for  hire  and  reward,  and  the  pUuntiff 
delivered  to  the  defendants,  at  their  request,  a  cow,  to  be 

conditions  <S 

carriage : — "  Ist  The  Com^Mui j  are  to  be  free  from  all  risk  and  responsibili^  with  respect 
to  any  loes  or  damage  arising  in  the  loading  or  unloading  tram  suffocation  or  from  faeing 
trampled  upon,  braised  or  otherwise  injured  in  the  transit,  fit>m  fire,  or  from  any  other 
cause  whatsoever,  it  being  hereby  agreed  that  the  same  is  to  be  carried  at  the  owner's  zisk." 
**  drd.  That,  as  the  charge  for  conveyance  is  for  the  use  of  the  waggon  and  locomotive  power, 
the  owner  or  his  representative  is  required  to  see  to  the  efficiency  of  such  waggon  be&re  be 
allows  his  stock  to  be  placed  therein,  and  complaint  must  be  made  in  writing  to  the  station' 
inspector  or  dexk  in  charge  as  to  all  alleged  defects,  either  at  the  time  of  booking  or  before 
the  waffgon  leaves  the  station." — Held,  that  these  conditions  were  unreasonable,  and  voii 
mnder  we  Bailway  Canal  and  Traffic  Act,  18o4. 
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bj  them  safely  and  securely  carried  in  the  said  trucks  from        1864. 
Abexgavenny  to  Newport,  for  reasonable  reward  in  that      g*'"'^'*^ 
behalf;  and  it  became  the  duty  of  the  defendants  to  use  v. 

due  and  proper  care  and  skill  in  and  about  the  carriage  of  Midland 
the  cow  on  the  said  journey,  and  in  and  about  the  manage- 
ment of  the  said  trucks:  Yet  the  defendants  so  carelessly 
and  unskilfully  conducted  themselves  in  and  about  the  car- 
nage of  the  cow  and  the  management  of  the  trucks,  that  by 
reason  thereof  the  cow  was  greatly  injured  and  deteriorated 
in  value  during  the  said  journey. 

Second  count — That  the  plaintiff  employed  the  defend- 
ants, at  their  request  and  for  hire  and  reward,  to  provide 
for  the  plaintiff  a  certain  truck  or  carriage  as  aforesaid,  to 
be  used  on  the  said  railway  for  the  conveyance  of  a  cow  of 
the  plaintiff  from  Abergavenny  to  Newport  by  the  defend- 
ants, and  safely  and  securely  to  carry  the  cow  thereon  from 
Abergavenny  to  Newport,  and  the  defendants  provided  the 
said  truck  and  received  the  cow  to  be  carried  as  aforesaid, 
and,  in  consideration  of  the  said  employment,  promised  and 
undertook  that  the  truck  or  carriage  provided  by  them 
should,  at  the  time  of  their  providing  the  same,  be  reason- 
ably fit  and  proper  for  the  conveyance  of  the  cow  on  the 
said  railway,  and  that  they  would  safely  and  securely  carry 
the  cow  on  the  said  truck  from  Abergavenny  to  Newport: 
Yet  the  plaintiff  avers  that,  although  all  things  were  done, 
&C.,  the  said  truck  so  provided  by  the  defendants  and  in 
which  the  cow  was  carried  was  not,  at,  the  time  of  the  de* 
fendants  providing  the  same,  reasonably  fit  or  proper  for 
the  conveyance  of  the  cow  on  the  said  railway ;  and  the 
defendants  did  not  safely  or  securely  carry  the  cow  in  the 
said  truck  from  Abergavenny  to  Newport,  whereby  the 
cow,  whilst  on  the  journey,  was  greatly  injured. 

Plea  (inter  alia)  to  first  count. — That  the  cow  was  de- 
livered to  and  was  received  by  the  defendants  to  be  carried 

TOL.  II. — ^H.  &  0.  Q  Q  Q  BXCII. 
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1864i.       from  Abergavenny  to  Newport,  under  a  special  oontract,  to 
Gbbgobt      ^^^*  between  the  plaintiff  and  the  defendants,  then  signed 

Wmt  ^^  ^^  person  who  delivered  the  cow  to  the  defendanU  for 
KaiIwat  Co  ^^^^^  '^  aforesaid,  whereby  the  said  receipt  and  carriage 
thereof  were  made  and  were  subject  to  certain  jost  and 
reasonable  conditions,  referred  to  by  and  embodied  in  the 
said  contract,  that  is  to  say,  &&  (the  plea  then  set  forth 
the  first,  third,  and  fourth  conditions  (a)  ) :  and  all  conditions 
were  performed  and  fulfilled,  and  everything  happened  to 
entitle  the  defendants  to  the  benefit  and  protection  of  the 
9aid  special  agreement  and  conditions;  and  the  defend- 
ants say  that  the  injury  to  and  deterioration  in  value  of  the 
said  cow,  and  the  supposed  causes  of  action  in  the  first 
count  mentioned,  were  not  occasioned  nor  did  the  same 
happen  or  arise  by  the  neglect  or  default  of  the  defendants 
or  their  servants. 

There  was  a  similar  plea  to  the  second  count. — Issues  on 
the  pleas. 

At  the  trial,  before  Byki,  J.,  at  the  last  Monmouthshire 
Summer  Assizes,  it  appeared  that,  on  the  16th  March,  1863, 
the  plaintiff  sent  a  cow  and  a  heifer  to  the  Abergaveany 
station  of  the  defendants'  railway,  to  be  carried  from  thence 
to  Newport.  The  drover  who  brought  the  cattle  paid 
4i.  8i  for  their  carriage,  and  signed  a  cattle  ticket  speci- 
fying the  rate  of  chaise,  at  the  foot  of  which  were  the 
following  words:— *' I  hereby  agree  to  the  conditions  of 
carriage  on  the  back  hereof."  The  conditions  were  as 
follows : — 

**  Conditions  of  carriage. 

I  "The   Newport,  Abergavenny  and  Hereford  Railway 

Company  give  public  notice  that  they  undertake  the  con- 
veyance of  horses  in  waggons,  oxen,  cows,  sheep,  calves  or 
pigs,  upon  the  terms  and  conditions  hereafter  stated,  and 
by  such  only  will  they  be  bound.  . 

(a)  Patt^  p.  947. 
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respect  to  any  loss  or  damage  arising  in  the  loading 
or    unloading,  from  suffocation,  or  being  trampled  upon, 
bruised,  or  otherwise  injured  in  the  transit,  from  fire  or  ^Midlahd 
from  any  other  cause  whatsoever,  it  being  hereby  agreed 
that  the  same  is  to  be  carried  at  the  owner's  risL 

'*  Second.  They  are  not  to  be  held  responsible  for  carriage 
or  delivery  within  any  certain  or  definite  time,  or  in  time 
for  any  particular  market. 

**  Third.  That  as  the  charge  for  conveyance  is  for  the  use 
of  the  waggon  and  locomotive  power,  the  owner  or  his  repre- 
sentative is  required  to  see  to  the  eBSciency  of  such  waggon 
before  he  allows  his  stock  to  be  placed  therein ;  and  com- 
plaint must  be  made  in  writing  to  the  station  inspector,  or 
clerk  in  charge,  as  to  all  alleged  defects,  either  at  the  time 
of  booking  or  before  the  waggon  leaves  the  station. 

**  Fourth.  The  owner  or  his  drover  shall  ride  free  in  the 
waggon  in  which  his  stock  is  loaded,  and  shall  have  the 
care  thereof,  but  as  no  fare  is  charged  it  is  agreed  that 
such  owner  or  driver  shall  so  ride  entirely  at  his  own  risk. 

**  This  ticket  to  be  delivered  up  at  the  place  of  destina- 
tion, in  default  of  which  the  stock  herein  named  will  be 
detained,  and  remain  at  the  owner's  risk  and  expense.** 

The  defendants*  servants  put  the  cow  and  heifer,  without 
halters,  into  a  sheep  or  calf  truck  with  low  rails,  and  during 
the  journey  the  cow  jumped  or  fell  out  of  the  truck,  and 
was  greatly  injured.  The  person  on  whose  land  the  cow 
fell  had  some  claim  against  the  railway  Company,  and  he 
killed  the  cow  and  kept  the  carcase  for  his  own  use.  When 
the  drover  paid  the  carriage  and  signed  the  ticket  he  was 
told  that  the  cow  and  heifer  were  in  a  truck  ready  to  start, 
but  he  did  not  see  either  them  or  the  truck. 

It  was  submitted,  on  behalf  of  the  defendants,  that  they 
only  undertook  to  carry  upon  the  terms  contained  in  the 
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conditions,  and  therefore  were  not  liable.    It  was  contended 
on  the  part  of  the  plaintiff  that  the  conditions  were  unrea« 
9,  sonable  and  void.    A  verdict  was  then  entered  for  the 

Midland  plaintiff  for  30/.,  to  be  reduced  to  15iL  if  he  should  only  be 
entitled  to  the  carcase  of  the  cow ;  and  leave  was  reserved 
to  the  defendants  to  move  to  enter  the  verdict  for  them. 

£r.  JameSf  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  the  plaintiff  was  bound  by 
the  special  contract;  or  to  reduce  the  damage  to  15/.; 
against  which 

H,  Matthews  and  A.  S.  Hill  shewed  cause  (Jan.  14,  22). 
^It  is  now  established  that  a  railway  Company  cannot 
exempt  themselves  from  liability  for  loss  or  injury  to  goods 
by  a  '^  condition,'*  unless  it  is  just  and  reasonable  and  em- 
bodied in  a  special  contract  in  writing,  signed  by  the  owner 
or  sender  of  the  goods.  The  first  case  on  the  subject  was 
Wise  V.  TTie  Great  Western  Railway  Company  (a) ;  but  that 
case,  and  also  Harrison  v.  The  London,  Brighton  and  South 
Coast  Railway  Company  {6)^  must  be  regarded  as  overruled; 
and  the  law  is  settled  by  McManus  v.  The  Lancashire  and 
Yorkshire  Railway  Company  (c)  and  Peek  v.  The  North 
Staffordshire  Railway  Company  {d).  The  condition  itself 
and  not  the  event  must  be  looked  at,  in  order  to  ascertain 
whether  it  is  reasonable.  [Martin,  B. — A  condition  reason- 
able on  the  face  of  it,  when  applied  to  a  number  of  cases 
may  be  most  unreasonable.  Therefore,  in  order  to  ascertun 
whether  a  condition  is  reasonable  or  not,  ought  not  regard 
to  be  had  to  all  the  cases  to  which  it  is  applicable  ?]  In  Peek 
V.  TTie  North  Staffordshire  Railway  Company  ((/),  Blackburn, 
J.,  expressed  an  opinion  that  it  was  immaterial  whether 
the  injury  arose  from  the  neglect  of  the  Company  or  not, 

(a)  1  H.  &  N.  63.  (c)  4  H.  &  N.  327. 

lb)  2  B.  &  S.  122,  152.  (<Q  10  H.  L.  473. 514. 
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because  the  condition  was  either  void  or  valid  ab  initio,  and 
before  the  injury  accrued.  Here  the  Company,  by  the  first 
condition,  seek  to  firee  themselves  from  all  risk  or  rcsponsi-  9, 

Wbst 

bility  for  loss  or  damage  occasioned  by  any  cause  whatso-  Midland 
ever.  McManuM  v.  The  Lancashire  and  YarkMre  Railway 
Company  is  an  express  authority  that  such  a  condition  is 
void.  [Bramwellf  B. — How  can  any  case  which  has  decided 
as  a  matter  of  law  that  a  condition  is  unjust  and  unreason- 
able, be  an  authority  that  under  totally  difierent  circum- 
stances the  condition  is  also  unjust  and  unreasonable  ?  Must 
not  all  the  circumstances  be  looked  at  in  order  to  ascertain 
whether  a  particular  condition  is  just  and  reasonable?]  The 
authorities  may  be  referred  to  as  shewing  the  construction 
put  upon  the  terms  of  such  a  condition.  The  first  condition 
would  exempt  the  Company  from  all  liability  for  loss  or 
damage  occasioned  by  their  negligence  however  gross: 
Carr  v.  The  Lancashire  and  Yorkshire  Railway  Com" 
pany  (a).  That  state  of  things,  no  doubt,  led  to  the  passing 
of  the  17  &  18  Vict.  c.  31,  s.  7.  The  burden  of  shewing 
that  a  condition  is  just  and  reasonable  lies  on  the  railway 
Company  2  per  Lord  Cranworth  in  Peek  v.  The  North  Staf* 
fordshire  Railway  Company  (i).  The  third  condition  does 
not  qualify  the  first.  The  Company  do  not  say  that  if 
complaint  is  made  in  writing,  they  will  be  liable.  Moreover 
the  third  condition  does  not  apply  to  this  case,  for  the 
accident  did  not  arise  from  any  defect  in  the  waggon,  but 
because  it  was  not  suitable  for  carrying  a  cow.  [Martin^  B. 
— The  condition  must  mean  that  the  owner  of  the  cattle 
should  satisfy  himself  as  to  the  efficiency  of  the  waggon  for 
carrying  his  cattle.]  This  condition  was,  no  doubt,  inserted 
in  consequence  of  the  judgment  in  Shaw  v.  The  York  and 
North  Midland  Railway  Company  (c).   But,  even  assuming 

(a)  7  Exch.  707.  (p)  10  H.  L.  473. 

{€)  13  Q.  B.  347.  353. 
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18G4.       that  the  conditions  protect  the  Company,  the  phuntiff  is 

^^'  '"^      entitled  to  retain  his  verdict  for  16/.,  because  they  were 

^-  bound  to  deliver  to  him  the  cow  dead  or  alive.     The  second 

Midland     count  -chai^es  the  defendants  with  a  breach  of  contract 

in  not  safely  and  securely  carrying,  and  that  breach  was 

proved. 
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H.  Jamei,  In  support  of  the  rule.— First,  it  is  conceded 
that  the  conditions  must  be  just  and  reasonable  and  in 
writing  signed  by  the  owner  of  the  goods,  but,  in  order  to 
determine  whether  they  are  just  and  reasonable^  they  must 
be  looked  at,  not  in  the  abstract,  but  with  reference  to  the 
particular  circumstances  of  each  case.    If  not,  why  does  the 
7th  section  of  the  Railway  and  Canal  Traffic  Act  require 
the  Judge  at  the  trial  to  determine  the  question,  when  it 
might  have  been  raised  by  demurrer?   The  Company  have 
a  right  to  avail  themselves  of  the  knowledge  and  judgment 
of  the  owner  of  the  cattle  as  to  the  efficiency  of  the  waggon. 
There  is  no  authority  that  because  a  condition  is  too  large 
it  is  altogether'  void.      In  McCance  v.  The  London  and 
North  fFestem  Railway  Company  {a\  PoUock,  C.  B.,  said 
that  ^'  the  act  only  makes  void  so  much  of  a  condition  as  is 
unreasonable.'*     Therefore,  even  if  the  first  condition  is 
unreasonable  the  defendants  are  protected  by  the  third. 
There  is  nothing  unreasonable  in  the  Company  saying  *'  I 
will  lend  you  a  waggon,  but  you  must  see  to  the  efficiency 
of  it  and  make  complaint  in  writing  of  all  alleged  defects.** 
If  the  defect  is  latent,  negligence  must  be  proved.     If  the 
defect  is  patent,  the  owner  of  the  cattle  is  as  capable  of  see- 
ing as  the  Company.    If  the  defect  is  such  as  to  be  obvious 
to  the  owner  alone,  what  is  there  unreasonable  in  the  Com- 
pany requiring  his  opinion?    In  Pardington  v.  Tlu  South 
Wales  Railway  Company  (&)  similar  conditions  were  held 

(a)  7  H.  &  N.  477,  486.  (h)  1  H.  &  N.  392. 
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reasonable. — Secondly,  the  plaintiff  cannot  recover  by  vir- 
tue of  the  contract,  because  be  bas  not  declared  properly. 
There  was  no  absolute  contract  safely  and  securely  to  carry,  «• 

but  only  a  qualified  contract  to  carry  subject  to  certain      Hidland 
conditions.     As  this  count  is  framed,  the  defendant  could 
not  pay  money  into  Court  without  admitting  the  contract 
as  therein  alleged:   McCance  v.   The  London  and  North 
Western  Raihoay  Company  I  ay 

Poi.iX)CK,  C.  B. — If  the  case  of  M'ManuM  v.  The  Lanca^ 
shire  and  Yorkshire  Railway  Company  {b)  had  been  undis- 
turbed by  the  Court  of  error,  I  should  have  thought  it  a 
direct  authority  in  favour  of  the  defendants ;  but  that  case 
has  been  overruled  (c)  upon  this  very  point ;  and  I  con- 
sider that  we  are  bound  by  the  decision  of  the  Court  of 
error.     The  rule  will  therefore  be  discharged. 

Mabtin,  B. — I  am  of  the  same  opinion.  I  do  not  depart 
from  the  view  which  I  took  of  this  act  of  parliament  in 
delivering  my  opinion  in  the  House  of  Lords,  in  the  case  of 
Peek  V.  The  North  Staffordshire  Railway  Company^  which 
I  thought  was  the  correct  view.  But,  looking  at  the  deci- 
sion of  the  Court  of  Exchequer  Chamber  in  the  case  of 
M'Manus  v.  The  Lancashire  and  Yorkshire  Railway  Com-- 
pany  (e),  I  consider  that  I  am  bound  to  decide  against  the 
railway  Company. 

The  first  question  is,  what  is  the  real  meaning  of  these 
conditions  ?  The  railway  Company  "  give  public  notice* 
(therefore  1  apprehend  that  these  are  conditions  within  the 
first  proviso  of  the  Act)  **  that  they  undertake  the  convey- 
ance of  horses  in  waggons,  oxen,  &c.,  upon  the  terms  and 
conditions  hereafter  stated,  and  by  such  only  will  they  be 

(a)  7  H.  &  N.  477.  Qi)  2  H.  &  N.  693. 

(c)  4  H.  &  N.  327. 


953  SZGHEQtJXR  BBPOBm« 

bound ;  first,  tbey  are  to  be  free  from  idl  risk  or  responsi- 
bility with  respect  to  any  loss  or  damage  arising  in  the  load- 
V.  ing  or  unloading,  from  suffocation,  or  from  being  trampled 

MiDtAxs  upon,  bruised,  or  otherwise  injured  in  the  transit,  from  fire, 
or  from  any  other  cause  whatsoever,  it  being  hereby  agreed 
that  the  same  is  to  be  carried  at  the  owner's  risk."  It  seems 
to  me  impossible  for  words  to  express  more  clearly  that  the 
Company,  so  far  as  their  will  is  concerned,  are  not  to  be 
responsible  for  any  sort  of  loss  or  damage  occurring  from  the 
commencement  of  the  loading  to  the  end  of  the  jonmej. 
Then  observe  the  mode  iu  which  they  express  themselves 
with  respect  to  the  waggons,  **  we  will  not  be  responsible  for 
any  damage  arising  from  any  defect  in  the  waggon  or  loco- 
motive power;  but  we  require  the  owner  to  see  to  the 
efficiency  of  such  waggon  before  he  allows  his  stock  to  be 
placed  therein."  Reading  the  first  and  third  conditions 
together,  they  seem  to  me  to  express  as  plainly  as  language 
can  do  the  will  of  the  railway  Company  not  to  be  liable  for 
any  loss  or  damage  whatever  to  cattle ;  and  they  declare  as 
the  reason,  "  we  make  no  charge  for  the  conveyance  but 
only  for  the  use  of  the  waggon  and  locomotive  power.** 

It  remains  to  consider  whether  these  conditions,  or  special 
contract,  are  reasonable.  Here  the  words  are,  not  *'  subject 
to  the  owner's  undertaking  all  risks  of  conveyance,  loading 
and  unloading  whatsoever,"  as  in  M'Manus  v.  The  Lanca* 
shire  and  Yorkshire  Railway  Company ^  but  ''it  being  hereby 
agreed  that  the  same  is  to  be  carried  at  the  owner's  risk." 
I  am,  however,  unable  to  distinguish  this  case  from  that; 
and  taking  the  conditions  together,  as  I  am  bound  to  do, 
they  provide  for  the  complete  exemption  of  the  Company 
from  all  responsibility  whatever,  which  that  case  has  decided 
is  unreasonable,  and  are  therefore  void.  In  my  judgment 
this  case  is  governed  by  M'Manus  v.  The  Lancashire  and 
Yorkshire  Railway  Company,  from  which  we  cannot  depart. 
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Bramwixi^  B. — I  am  of  the  same  opinion.  The  Hoasd 
of  Lords  has  decided  that  a  particular  contract,  no  matter 
under  what  circumstances  it  is  made,  may  he  reviewed  by  •• 

the  Judge  before  whom  any  question  relating  to  it  is  tned»      Midlahd 
Md  he  is  to  determine  whether  it  is  just  and  reasonable.     I 
confess  I  cannot  understand  that,  nor  do  I  very  well  see 
how  it  is  to  be  applied.     I  am  at  a  loss  to  comprehend  how 
anyone  can  determine  whether  a  general  condition  with 
reference  to  all  mankind,  or  a  bargain  which  any  two  people 
are  content  to  make,  is  reasonable  or  not.     However  the 
question  is  now  set  at  rest,  and  we  have  some  rule  to  act 
upon.     It  is  established  that  as  a  matter  of  law  the  Courts 
may  decide  whether  particular  conditions  are  just  and  rea- 
sonable.   Therefore  we  ought  to  see  whether  the  conditions 
in  question  are  just  and  reasonable.     Now^  though  we  may 
not  agree  with  the  Court  of  error  in  the  reasons  for  their 
decision,  we  are  bound  by  it,  and  it  is  sufficient  to  say  that 
this  case  must  be  decided  in  conformity  with  the  case  of 
M^Manus  v.  The  Lanccakire  and  Yorkshire  Railway  Com-' 
pany^  and  consequently  we  must  hold  that  the  first  condi- 
tion is  neither  just  or  reasonable.    It  seems  to  me,  however, 
that  it  would  be  far  better  to  let  people  judge  for  themselves, 
and  I  should  have  thought  that  no  condition  was  void  which 
a  person  was  willing  to  agree  to. 

It  is  difficult  to  understand  the  third  condition;  but  I 
cannot  help  thinking  that  its  right  interpretation  is,  that  it 
supplements  the  first  condition:  whereas  that  condition 
extended  to  all  other  dangers  and  perils  of  the  journey, 
the  third  requires  the  sender  of  the  cattle  is  '^  to  see  to  the 
efficiency  of  the  waggon ;"  but  no  consequence  is  attached 
to  his  not  doing  so.  It  seems  to  me  that  the  words  are  used 
as  in  common  parlance:  ''Yon  are  to  see  to  the  efficiency 
of  the  waggon,  for  that  is  your  affair.*'  If  that  be  so,  it  is 
as  unlimited  with  reference  to  the  subject-matter  with  which 
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it  deals  as  the  first  condition,  which  has  been  held  to  be 

unreasonable ;   and  so,  by  parity  of  reasoning,  I  presume 

<^.  this  third  condition  would  be  held  by  a  Court  of  error  to  be 

Midland      unreasonable,  and  therefore  I  now  so  hold  it. 
Railitat  Ca 

Channell,  B. — I  am  also  of  opinion  that  the  rule  oc^ 
to  be  discharged.  Whether  the  first  «id  third  oooditions 
be  read  as  one  or  sepoimte  conditions,  they  are  unreasonable. 
I  think  the  construction  put  upon  them  is  correct ;  and  so 
construing  them  the  case  is  gOYemed  by  APAfantts  v.  Tke 
Lancasldre  and  Yorkshire  Railway  Company  and  Peek  ▼. 
The  North  Staffordshire  BaUway  Company. 

Rule  discharged. 


Jan,  13.  SiCHBL  V.    BoaCH. 

Thedefendant,    X  HIS  was  an  action  by  the  plaintifP  as  indorsee  against  the 

a  merchant 

residing  in        defendant  as  indorser  of  the  following  bill  of  exchange : — 
not  bemg  a  '*  For  2567.  8s.  5d.  sterling. 

i^^drew, "  **  Drammen,  15  Nov.  1862. 

wnt  kfa  letter      "  -^'  ^^^^  months  date  pay  this  first  of  exchange  (second 
by  post  to  a      unpaid)  to  the  order  of  myself,  two  hnndred  fifty-six  pounds 

merchant  m  '^       '  J        '  j  r 

London  a  bill    eight  shillings  five  pence  sterling  value  in  myself,  and  place 
payable  in        it  to  account  for  cargo  ex  the  '*  Haabet**  as  advised  by 

Ix>ndon,  and  ,       «    -n       i 

which  was  "  Jacob  Borch. 

Sahitiffand         "To  Messrs.  C.  Kirkup  &  Co.,   Sunderland,  payable 

dishonoured. —  t  ^^  j^^  »# 

Hdd,  that        Ivondon. 

there  was  no         ipj^g  defendant,  who  was  a  native  of  Norway  and  not  a 

canse  of  action  '  -^ 

•which  arose      British  subject,  resided  and  carried  on  business  as  a  mer« 

within  the  " 

jurisdiction 

of  the  superior  Courts,  nor  the  breach  of  a  contract  made  within  their  jurisdiction,  and  coa- 

sequently  the  plaintiff  could  not  proceed  against  the  defendant  under  the  19th  section  of 

the  Common  Iaw  Procedure  Act,  1852:  Vet  PoUock,  C.  B.,  and  Martm^  B.    Pigett^  B., 

dubitante. 
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chant  at  Dramnien,  ia  Norway,  where  he  drew  the  bill  and 
indoiBed  it  thus: — 

"  Order  Messrs.  Henry  Dresser  &  Ca,.valae  in  accoont« 

«  Jacob  Borch.*' 

The  defendant  sent  the  bill  so  indorsed,  by  post,  in  a 
letter  written  by  him  to  Messrs.  Dresser  and  Co.,  and 
addressed  to  them  in  the  city  of  London;  and  Messrs* 
Dresser  and  Co.  indorsed  the  bill  to  the  plaintiff,  in  the 
city  of  London,  for  value  and  before  it  was  due. 

On  the  19th  of  November,  1863,  the  defendant  was 
served  at  Drammen  with  notioe  that  this  action  had  been 
commenced  against  him  by  writ  of  summons,  under  the 
19th  section  of  the  Common  Law  Procedure  Act,  1852. ' 

An  application  had  been  made  to  Channell,  B.,  at  Cham- 
bers, to  set  aside  the  service  of  the  notice,  and  he  referred 
the  matter  to  the  Court. 

Sir  G.  Uonyman  now  moved  for  a  rule  to  set  aside  the 
service  of  the  notice  of  the  writ  of  summons,  on  the  ground 
that  the  defendant  resided  out  of  the  jurisdiction  of  this 
Court  and  was  not  a  British  subject,  and  that  there  was  no 
cause  of  action  which  arose  within  the  jurisdiction. — ^The 
question  depends  on  the  construction  of  the  18th  and  19th 
sections  of  the  Common  Law  Procedure  Act,  1852  (15  & 
16  Vict  c.  76).  The  18tb  provides  for  the  commencement 
of  an  action  against  a  British  subject  residing  out  of  the 
jurisdiction  of  the  superior  Courts,  except  in  Scotland  or 
Ireland ;  and  it  enables  ''  the  Court  or  a  Judge,  upon  being 
satisfied  by  affidavit  that  there  is  a  cause  of  action  which 
arose  tcithin  the  jurisdiction^  or  in  respect  of  the  breach  of  a 
contract  made  within  the  jurisdiction,  and  that  the  writ  was 
personally  served  upon  the  defendant,  or  that  reasonable 
efforts  were  made  to  effect  personal  service  thereof  upon 
the  defendant,  and  that  it  came  to  his  knowledge,''  &c.,  to 
direct  that  the  plaintiff  shall  be  at  liberty  to  proceed  in  the 
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1864.  action.  The  19th  section  provides  for  the  commencement 
of  an  action  against  a  person  residing  out  of  the  jarisdicticn 
of  the  superior  Courts,  and  not  being  a  British  subject^  in 
^hich  case  notice  of  the  writ,  not  the  writ  itself,  must  be 
served  on  the  defendant ;  **  and  by  leave  of  the  Court  or  a 
Judge,  upon  their  or  his  being  satisfied  by  affidavit  as  afare^ 
said,  the  like  proceedings  may  be  had  and  taken  thereupon." 
Here  there  is  no  cause  of  action  which  arose  within  the 
jurisdiction,  nor  a  breach  of  any  contract  made  within  the 
jurisdiction. 

Garth  shewed  cause  in  the  first  instance. — There  was  a 
contract  and  a  breach  of  it  at  the  time  the  bill  became  due. 
It  was  payable  in  London,  and  the  contract  was  not 
complete  until  it  was  delivered  to  the  plaintiff  in  Lon* 
don :  Buckley  v.  Hann  (a).  The  post  was  the  agent  of 
the  defendant  for  the  delivery  of  the  bill.  Suppose  the 
letter  had  been  lost  on  its  passage,  and  any  proceedings 
could  have  been  taken  against  the  post-office  authorities, 
could  they  have  been  in  the  name  of  the  persons  to  whom 
the  letter  was  addressed  ?  \^Martint  6. — The  whok  cause  of 
action  must  arise  within  the  jurisdiction.]  The  contract 
which  an  indorser  enters  into  arises  from  his  indorsement, 
and  there  is  no  complete  transfer  by  indorsement  until 
delivery  to  the  indorsee :  Marston  v.  Allen  (ft).  [Martin, 
6.— The  contract  was  completed  by  delivery  when  the 
letter  was  put  in  the  post,  for  the  indorser  lost  all  controul 
over  it.]  It  is  submitted  that  there  could  be  no  contract 
until  there  was  an  acceptance  of  the  bill  by  the  indorsee. 
[Pollock,  C.  B. — The  writing  on  the  back  of  the  bill  in 
Norway  was  an  essential  part  of  the  transaction.]  There 
is  no  presumption  of  law  that  the  indorsees  would  accept 
the  bill  until  they  had  an  opportunity  of  inspecting  it 
(a)  6  Ezch.  43.  (ft)  8  M.  &  W.  494. 
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[Polloek^  C.  B.— The  contract  was  commenced  in  Norway       1864. 
and  consummated  in  London,  so  that  it  was  not  made  either 
in  the  one  place  or  the  other.] 

Sir  G.  Hanyman,  in  reply. — Where  a  debtor  remits  his 
creditor  a  bill  of  exchange  by  post,  and  the  bill  is  lost  or 
stolen,  the  loss  will  fall  on  the  creditor :  Byles  on  Bills, 
p.  354,  8th  ed.  Delivery  to  a  postman  of  a  letter  addressed 
to  a  creditor  and  containing  a  bill  of  exchange  is  a  delivery 
of  the  bill  to  the  creditor:  Bex  v.  Lambton  (a). 

Pollock,,  C.  B. — We  are  all  of  opinion  th^t  the  rule 
ought  to  be  absolute.  This  statute  has  altered  the  common 
law;  and  although  we  are  bound  to  give  effect  to  the  inten- 
tion of  the  legislature  when  clearly  expressed,  yet,  where  a 
new  statute  introduces  a  variation  of  procedure  at  common 
law,  we  ought  to  extend  it  no  further  than  it  is  reasonable 
to  suppose  that  the  legislature  intended.  I  think,  where 
foreigners  are  made  amenable  to  English  law  respecting 
which  they  know  nothing,  and  to  the  jurisdiction  of  the 
Courts  of  a  country  in  which  they  have  never  resided, 
And  are  liable  to  be  served  in  their  own  country  with 
notice  that  English  process  has  issued  requiring  them 
to  enter  an  appearance  here,  before  we  allow  proceed- 
ings to  be  taken  against  them  we  ought  to  be  satisfied 
that  the  legislature  intended  that  the  statute  should  apply 
to  the  particular  case.  It  has  been  laid  down  in  an  ana- 
logous matter  that  the  term  *' cause  of  action"  means  the 
whole  cause  of  action.  Here  the  cause  of  action  is  the  con- 
tract and  the  breach  of  it.  It  does  not  follow  that  because 
the  breach  of  contract  took  place  in  this  country  the  cause 
of  action  arose  within  the  jurisdiction  of  the  superior  Courts. 
We  must  take  into  consideration  the  contract  of  which  there 

(a)  6  Price,  428. 
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1864.  ^^  ^^^^  •  breach.  The  contract,  strictly  speaking,  was 
neither  in  Norway  nor  England.  No  doubt,  so  far  as  one 
of  the  parties  is  concerned,  it  was  in  England,  but  so  fiur  as 
the  other  party  is  concerned  it  was  in  Norway ;  therefore  it 
was  in  neither  one  country  nor  the  other.  For  these  reasons 
it  appears  to  me  that  the  statute  does  not  apply  to  this  case, 
and  that  the  rule  ought  to  be  absolute. 

Martin,  B. — I  am  of  the  same  opinion.  The  question 
depends  on  the  construction  of  the  1 8th  section  of  the 
Common  Law  Procedure  Act,  1852,  which  authorizes  the 
Court  or  a  Judge,  **  upon  being  satisfied  by  aflSdavit  that 
there  is  a  caus3  of  action  which  arose  within  the  jurisdic- 
tion, or  in  respect  of  the  breach  of  a  contract  made  within 
the  jurisdiction,"  to  allow  the  plaintiff  to  proceed  against  a 
person  out  of  the  jurisdiction.  Here  the  plaintiff  is  suing 
a  foreigner  under  the  19th  section,  ''and  by  leave  of  a  Court 
or  Judge,  upon  their  or  his  beinff  satisfied  by  affidavit  as 
aforesaid^  the  like  proceedings  may  be  taken. 

Now  the  first  question  is,  does  the  cause  of  action  arise 
within  the  jurisdiction  ?  The  ''cause  of  action"  means  the 
whole  cause  of  action ;  and  includes  the  drawing  and  indorse- 
ment of  the  name  of  the  drawer  on  the  bill,  both  of  which 
took  place  in  Norway.  Therefore  the  whole  cause  of  action 
did  not  arise  within  the  jurisdiction  ?  Then  was  there  a  breach 
of  a  contract  made  within  the  jurisdiction  ?  The  contract 
was  not  made  within  the  jurisdiction,  but  on  the  contrary  in 
Norway ;  and,  having  been  made  there,  a  breach  of  it  here 
is  not  within  the  operation  of  this  act  of  parliament  There- 
fore it  seems  to  me  that  this  case  is  not  within  the  language 
of  the  Act,  and  it  is  certainly  not  within  its  spirit,  for  a 
foreigner  can  owe  no  allegiance  to  the  law  of  England  who 
did  nothing  more  than  enter  into  some  mercantile  transac- 
tion in  respect  of  which  he  drew  a  bill  abroad. 
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PiQOTT,  B. — I  confess  I  entertain  some  doubt  by  reason 
of  the  language  of  the  Act,  which  makes  a  distinction 
between  a  cause  of  action  which  arose  within  the  jurisdiction 
and  the  breach  of  a  contract  made  within  the  jurisdiction. 
I  also  find  it  stated,  in  Lloyd  on  County  Courts,  that  ''if  a 
contract  be  made  in  one  district  which  by  its  terms  is  to  be 
performed  in  another,  an  action  for  the  breach  of  such  con- 
tract may  be  said  to  be  for  a  cause  of  action  arising  wholly 
in  the  said  last  mentioned  district ;  and  it  has  been  held 
that  the  yenue  in  such  a  case  might  be  changed  on  the 
ordinary  affidavit  that  the  cause  of  action  arose  in  such  dis- 
trict" (referring  to  Mandel  ▼.  Steele  {a)  ).  However  I  am  not 
disposed  to  differ  from  the  other  members  of  the  Court  Still 
I  think  that  we  ought  not  to  restrict  this  act  of  parliament. 
It  is  a  remedial  Act ;  and,  although  it  may  be  a  hardship 
to  compel  a  foreigner  to  come  to  this  country  to  defend  an 
action  on  a  bill  of  exchange  drawn  and  indorsed  abroad,  it 
should  be  borne  in  mind  that  he  has  in  some  sense  come 
here  and  obtained  an  English  merchant's  goods:  he  has 
made  a  contract,  and  had  the  benefit  of  it,  in  England ;  and 
an  English  merchant  is  complaining  that  he  has  not  been 
paid.  It  would  be  a  greater  hardship  on  the  plaintiff  if  he 
should  be  obliged  to  go  to  Norway  to  obtain  his  money, 
instead  of  the  defendant  coming  here  to  give  some  reason 
for  not  paying  it  It  seems  to  me  that  where  the  breach  of 
contract  has  occurred,  there  the  remedy  might  well  be. 

Rule  absolute. 

(a)  8  M.  &  W.  640. 
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Jan,  28.  Irwin  V.  WiLLiAM  Brandwood  and  Jane  his  Wife. 

Woidflimpu-  Declaration.— That,  before  the  speaking  of  the 
Mrtificated  ^otds  hereinafter  mentioned,  the  plaintiff  had  duly  ol>- 
mastermarintr  tained  such  certificate  of  competency  as  is  required  by  the 

drunkenness  i  ^  ^  ^ 

^^^^A  f  **  Merchant  Shipping  Act,  1854,"  to  be  obtained  by  persons 
a  vessel  at  sea,  intending  to  become  masters  of  foreign-going  ships,  and, 

are  actionable  .  , 

without  spedal  possessing  the  said  certificate,  commanded  a  ship  or  Tessel 

called  the  '*  Nelson,"  being  a  foreign-going  ship  within  the 
meaning  of  the  said  Act,  as  the  master  of  the  said  ship  for 
hire  and  wages,  payable  to  him  in  that  behalf,  during  a 
foreign  voyage,  in  the  course  of  which  the  said  vessel  sailed 
to  and  stayed  at  Nassau,  within  her  Majesty's  dominions  in 
the  West  Indies,  under  the  command  of  the  plaintiff  as  such 
master  as  aforesaid ;  and  at  the  time  of  the  speaking  of  the 
said  words  the  plaintiff  still  retained  such  certificate  as  afore- 
said, and  exercised  the  employment  or  profession  of  a  certi- 
ficated master  mariner,  and  sought  his  livelihood  thereby : 
Yet  the  defendant  Jane,  then  being  the  wife  of  the  defend- 
ant William,  felsely  and  maliciously  spoke  and  published  of 
the  plaintiff,  as  such  master  mariner  as  aforesaid,  the  words 
following,  that  is  to  say : — **  During  his  stay  at  Nassau  he 
was  frequently  drunk,  and  in  that  state  he  had  to  be  carried 
to  his  boat  to  reach  his  vessel,  which  was  standing  out 
several  miles''  (meaning  that  the  plaintiff,  whilst  he  was 
master  of  the  said  ship  or  vessel  as  aforesaid,  contrary  to 
his  duty  as  master  of  the  said  ship  or  vessel,  during  the 
stay  of  the  said  ship  or  vessel  at  Nassau,  had  been  fre- 
quently  drunk,  and  had  been  guilty  of  a  gross  act  of  drunk- 
enness): whereby  the  plaintiff's  character  and  reputation  as 
a  master  mariner  as  aforesaid  have  been  injured^  and  the 


HILARY  TERM,    27    VIGT.  961 

pUntiffs*  said  certificate  became  liable  to  be  suspended  or        1864. 

cancelled  if  the  said  charee  had  been  true.  ^T"''     ' 

Demurrer,  and  joinder  therein.  ». 

BaAKDWOOD. 

BayKg  argued  in  support  of  the  demurrer  (Jan.  25)  (a). 

— Words  imputing  drunkenness  to  a  master  mariner  are 

not    actionable    without    special    damage.     In    Ayre    v. 

Craven  {h\  Lord  DenmaUy  in  delivering  the  judgment  of 

the  Court,  said : — **  There  are  obvious  and  very  good  reasons 

for  the  jealousy  with  which  the  Courts  have  always  re* 

garded  actions  of  slander,  particularly  those  in  which  no 

indictable  offence  has  been  imputed.''  [ilfaWm,  6. — Suppose 

it  was  said  of  a  coachman  that  he  was  habitually  drunk. 

Pigotti  B. — Or  that  he  was  drunk  when  about  to  mount  the 

box.]      Words   spoken  of  a  person  in   his  office  are  not 

actionable,  unless  they  are  spoken  of  him  with  reference  to 

his  character  and  conduct  in  such  office,  and  impute  to  him 

the  want  of  some  qualification  for  or  misconduct  in  his 

office:  Lumbyv.  Allday  {c).  ''The  Merchant  Shipping  Act, 

1854"  (17  &  18  Vict  c.  104),  s.  239  (rf),  only  speaks  of  the 

drunkenness  of  a  master  whilst  engaged  in  the  performance 

of  his  duties.      [Pigott^  B. — Must  we  not  assume  that  when 

he  got  on  board  the  vessel  he  would  be  in  command  ?]  There 

(a)  Before  P0£loeA,C.B.,J(far-      of  such  ship,  or  who  hy  wilful 
fia,  B.,  Channel^  B.,  and  Pigott^  B.      breach  of  dutj,  or  by  neglect  of 

(b)  2  A.  &  E.  2.  duty,  or  bj  reason  of  drunken- 
(e)  I  C.  &  J.  301.  ness,  refuses  or  omits  to  do  any 
(d)  Sect.  239 : — "  Any  master      lawful  act  proper  and  requisite 

of  or  any  seaman  or  apprentice  to  be  done  by  him  for  preserving 

belonging    to   any  British    ship  such  ship  from  immediate  loss, 

"who  by  wilful  breach  of  duty,  destruction,  or  serious  damage, 

or'  by  neglect  of  duty,  or    by  or  for  preserving  any  person  be- 

reason  of  drunkenness,  does  any  longing  to  or  on  board  of  such 

act  tending  to  the  immediate  loss,  ship  from  immediate  danger  to 

destruction,  or  serious  damage  of  life  or  limb,  shall  for  every  such 

■uch  ship,  or  tending  immediately  offence  be  deemed   guilty  of  a 

to  endanger  the  life  or  limb  of  any  misdemeanor/* 
person  belonging  to  or  on  board 
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is  no  imputation  of  drunkenness  on  board  the  shtp«     The 
words  must  necessarily  tend  to  injure  him  in  his  emjdoj- 
^     ^'  ment.    As  in  the  case  of  a  clergyman,  no  action  will  lie  for 

BSAHDWOOD.  ^  ... 

a  verbal  imputation  of  incontinence  unless  he  is  beneficed 
or  holds  some  clerical  office  or  employment  of  profit:  GtUl- 
wey  V.  Marshall  (a). 

Dayy  contra. — The  declaration    contains    a   sufficient 
allegation  that  the  words  were  spoken  of  the  plaintiff  whilst 
in  the  discharge  of  his  duty  as  master;  for  it  states  that  the 
vessel  sailed  to  and  stayed  at  Nassau  under  the  command  of 
the  plaintiff  as  such  master.     In  one  sense  the  captain  of  a 
ship  is  as  much  in  command  whilst  on  shore  as  on  board  of 
her.     It  would  be  actionable  to  impute  to  the  driver  of  a 
stage-coach  that  he  left  it  outside  a  public  house  whilst  he 
was  drunk  within :  for  although  not  upon  the  box  he  would 
be  in  charge  of  the  coach.     A  master  mariner  is  within  the 
rule  laid  down  in  Starkie  on  Libel,  p.  126, 2nd  ed.,  as  to  words 
spoken  of  men  in  their  profession  or  employment  by  which 
they  gain  their  livelihood.     In  Galltoey  v.  Marshall  (a) 
the  plaintiff  had  no  office  or  employment  of  temporal  profit 
which  could  be  affected  by  the  slander ;  and  in  that  respect 
the  case  differs   from  Pemberton  v.  Colls  {b).     Here   the 
slander  tends  to  prejudice  the  plaintiff  in  his  employment, 
for  by  the  242nd  section  of  the  Merchant  Shipping  Act,  18545 
the  Board  of  Trade  may  suspend  or  cancel  the  certificate  of 
a  master  if,  upon  investigation,  he  is  reported  to  have  been 
guilty  of  drunkenness.     In  Starkie  on  Libel,  p.  130, 2nd  ed., 
it  is  said: — *'The  only  question  arising  upon  this  point 
seems  to  be  this :  Do  the  words  in  any  degree  prejudice  tbe 
plaintiff  in  his  office,  profession,  or  employment?  If  they 
do  they  are  actionable :  the  quantum  of  damage  being  a 
mere  question  of  fact  for  the  consideration  of  the  jury." 
(a)  9  £xch.  294.  (h)  10  Q.  B.  461. 
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Baylis,  in  reply. — Reading  the  242nd  section  of  the  Mer-        186^. 

chant  Shipping  Act,  1854,  in  connection  with  the  239th,      ^^    ' 

drunkenness  is  not  an  offence  within  the  Act  unless  it  v- 

Bbandwood. 

tends  to  the  loss  or  damage  of  the  ship,  or  endangers  the 

life  or  limb  of  persons  on  board.     A  jury  may  find  that 

words  which  are  prim&  facie  actionable  were  not  spoken  in 

a  slanderous  sense,  but  they  cannot  make  words  actionable 

which  are  not  so  in  point  of  law.     [Cfiannell,  B. — If  words 

are  actionable  per  se,  no  innuendo  is  wanted.    If  they  are 

not  aetionable  an  innuendo  cannot  make  them  sa     But 

there  is  an  intermediate  case,  viz.,  where  they  may  or  may 

not  be  actionable,  and  then  it  is  for  the  jury  to  say  in  what 

sense  they  were  spoken.    Pollock^  C.  B. — In  Wetlierluad  v. 

Armitage  (a),  it  was  held  not  actionable,  without  special 

damage,  to  say  of  a  woman  who  taught  young  women  to 

dance,  ''  She  is  as  much  a  man  as  I  am ;  she  got  J.  S.  with 

child ;  she  is  an  hermaphrodite.'^]     That  case  is  an  authority 

that  the  slander  must  directly  affect  the  plaintiff  in  his 

employment. 

Cur.  €ulv,  vuli. 

Pollock,  C.  B.  now  said. -^ This  was  an  action  for  'slander 
uttered  by  the  defendant's  wife,  who  imputed  drunkenness 
to  the  plaintiff,  a  certificated  master  mariner,  while  in  com- 
mand of  a  vessel  at  sea  in  the  West  Indies.  We  are  all  of 
opinion  that  such  words  spoken  of  the  plaintiff,  while  the 
master  and  in  command  of  the  vessel,  are  actionable  without 
special  damage.  Therefore  the  judgment  of  the  Court 
will  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

(a)  2  Lev.  233. 
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Jan.  27.         Stdrgis,  Provisional  Assignee  of  Brown,  an  Insolvent 

Debtor,  r.  Evans. 

X  HE  first  count  of  the  declaration  (in  substance)  stated 
of  an  insolvent  that  the  plaintiff,  as  provisional  assignee  of  C.  Brown,  an 

sell  his  re- 
Tersionaiy 
interests 
without  an 
order  of  the 
Cotirt^  under 
the  42nd  sec- 
tion of  the 
1  &  2  Vict 
c.  110. 


insolvent  debtor,  on  the  1st  November,  1861,  caused  to  be 
put  up  for  sale  bj  auction  certain  lots,  and  amongst  others, 
lot  1,  comprising  certain  property,  that  is  to  say,  the  share 
of  the  insolvent,  ex.peetant  on  the  death  of  his  mother,  in  a 
sum  of  1105/.  1a  Id.  consols,  subject  to  certain  conditions 
of  sale ;  ^inter  alia),  that  the  highest  bidder  should  be  the 
purchaser;  that  every  purchaser  should  pay  a  deposit  of 
201  per  cent,  and  sign  an  agreement  for  payment  of  the 
remainder  on  the  22nd  day  of  November  then  instant:  that 
if  the  purchaser  failed  to  comply  with  the  said  conditions 
the  deposit  should  be  forfeited,  the  vendor  might  resell  the 
property,  and  that  any  deficiency  in  price,  with  expenses  of 
resale,  should  be  made  good  by  the  defaulter,  and  in  case 
of  nonpay tnent  should  be  reeoverable  as  liquidated  damages. 
-—Averments :  that  the  defendant  was  the  highest  bidder  for 
lot  1,  and  purchased  the  property  comprised  therein  from 
the  plaintiff  as  such  assignee,  and  the  plaintiff  as  such  assig- 
nee sold  the  same  to  the  defendant  for  85/.,  subject  to  the 
said  conditions  of  sale;  that  the  defendant  paid  the  deposit, 
and  all  things  happened  to  entitle  the  plaintiff  as  assignee 
to  maintain  this  action ;  yet  the  defendant  did  not  pay  the 
remainder  of  the  purchase  money  or  complete  the  pur- 
chase.— The  declaration  then  proceeded  to  state  that  the 
plaintiff  resold  the  property,  that  there  was  a  deficiency  in 
the  price  upon  such  resale,  that  expenses  were  inconed, 
and  that  the  defendant  had  not  paid  the  amount. 
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There  was  a  similar  count  in  respect  of  lot  3,  which  com- 
prised  the  share  and  interest  of  the  insolvent,  expectant  on 
the  death  of  his  mother^  in  an  annuity  of  702. 

Plea, — That  the  Court  for  the  relief  of  insolvent  debtors 
of  England  did  not,  nor  did  the  Court  of  Bankruptcy,  order 
the  plaintiff  to  sell  or  dispose  of  the  said  properties,  or  any 
or  either  of  them. 

Demurrer  to  plea,  and  joinder  therein. 

Montague  Smith  {Paterson  with  him),  in  support  of  the 
demurrer. — The  plea  is  bad,  for  by  the  1  &  2  Vict.  c.  110, 
8.  37,  upon  an  insolvent  debtor  filing  his  petition  for  dis- 
chai^  from  custody^  all  his  real  and  personal  estate  (with 
some  few  exceptions)  vests  in  the  provisional  assignee,  who 
has  a  right  to  sell  under  the  title  so  required.     The  plea  is 
framed  upon  the  42nd  section,  which  authorizes  the  provi- 
sional assignee  to  take  possession  of  the  real  and  persond 
estate  vested  in  him ;  *'  and,  if  the  Court  shall  so  ordery  to 
sell  or  otherwise  dispose  of  such  goods,  chattels  and  per- 
sonal estate,  ot*  any  part  thereof,  and  of  the  real  estate*'  &c. ; 
and  the  '*  provisional  assignee  may  sue  in  his  own  name,  if 
the  Court  shall  so  order,''  for  recovering  debts  and  enfor- 
cing rights  of  the  insolvent.     That  section  only  applies  to 
real  and  personal  estate  of  which  actual  possession  can  be 
taken.  Where  goods  are  in  the  possession,  order,  and  disposi- 
tion of  a  bankrupt  as  reputed  owner,  an  order  of  the  Court 
is  necessary  to  vest  the  property  in  the  goods  in  his  assig- 
nees :  Heslop  v.  Baker  (a).   But  in  that  case  the  order  confers 
the  title ;    in  the  case  of  an  insolvent  debtor,  the  provi* 
sional  assignee  acquires  a  title  by  virtue  of  the  37  th  section, 
and  the  language  of  the  42nd  is  only  affirmative  of  his  right: 
Dance  v.  Wyatt  (ft).    The  circumstance  of  an  action  having 
been  brought  by  the  assignees  of  a  bankrupt  without  obtain- 

(a)  6  £xch.  740.  (h)  6  Bisg.  486. 


906  HXCHEQUSR  REPORTS. 

ing  the  leave  of  the  Court  of  Bankruptcy,  pursuant  to  the 
12  &  13  Vict.  c.  106,  8.  153,  gives  the  Court  in  which  the 
action  is  brought  no  power  to  stay  the  proceedings;  nor 
can  the  absence  of  such  leave  be  pleaded  as  a  defence  to 
the  action,  for  the  obtaining  it  is  a  matter  only  between  the 
assignees  and  the  Court  of  Bankniptcy,  not  at  all  between 
the  assignees  and  the  other  party  to  the  suit:  Lte  v.  Sang- 
Bter  (a).  In  Doe  d.  PhUHps  v.  Evans  (6),  it  was  held  that 
the  provisions  in  the  7th  section  of  the  1  Geo.  4,  c.  119, 
with  respect  to  the  mode  of  conducting  the  sale  of  the  in- 
solvent's estate,  were  directory  only. 

Prentic€y  in  support  of  the  rule. — The  nature  of  the  pro- 
perties sold  is  such  that  the  provisional  assignee  is  not  in  a 
condition  to  convey  an  indefeasible  title  without  an  order  of 
the  Court  under  the  42nd  section.     The  37th  section  vests 
the  real  and  personal  estate  of  the  insolvent  in  the  provi- 
sional assignee  as  a  trustee  for  the  creditors,  but  be  cannot 
dispose  of  it  without  an  order  of  the  Court.     The  48th 
section  shews  that  a  reversionary  interest,  or  an  annuity, 
does  not  vest  in  the  provisional  assignee  without  an  order, 
for  it  recites,    **  And  whereas  persons  whose  estates  may  by 
an  order  under  this  Act  have  been  vested  in  the  said  pro* 
visional  assignee,  may  be  entitled  to  annuities  for  their  own 
lives,  or  other  uncertain  interests,  or  to  reversionary  or 
contingent  interests,"  &c.     Lee  v.  Songster  (a)  was  an  action 
for  a  debt  due  to  the  bankrupt,  and  which  vested  in  his 
assignees,  so  that  they  had  a  right  to  sue  for  it,  but  here 
the  provisional  assignee  is  seeking  to  recover  damages  for  the 
non-performance  of  a  contract  of  sale ;  and  his  right  to  main* 
tain  the  action  depends  on  whether  he  is  in  a  condition  to 
confer  a  good  title.    Where  a  trustee  has  only  power  to  sell 
the  trust  property  with  the  consent  of  the  cestui  que  trust, 
(a)  2  a  B.,  N.  S.  1.  Qi)  1  C.  &  M.  450. 
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it  would  be  a  good  answer  to  an  action  for  not  completing  1864. 
the  purchase,  that  the  consent  of  the  cestui  qui  trust  to  the 
sale  was  never  obtained.  A  vendor  is  bound  to  make  a 
good  title  both  at  law  and  in  equity:  Maberley  v.  Robins  {a\ 
and  Elliott  Y.  Edtoards^  {b\  [Martins  B. — The  power  given 
to  the  Court  by  the  48th  section  is  to  interfere  for  the 
protection  of  insolvents.]  The  property  mentioned  in  that 
section  cannot  be  sold  without  an  order  of  the  Court,  even 
assuming  that  other  property  may.  When  the  consent  of 
any  person  is  required  to  the  execution  of  a  power,  that, 
like  every  other  condition,  must  be  strictly  complied  with ; 
Sugden  on  Powers,  ch.  7,  s.  5,  p.  252,  8th  ed.  Without  an 
order  under  the  42nd  section,  the  defendant  would  acquire 
no  title  in  equity,  and  a  Court  of  equity  would  not  decree 
a  specific  performance. 

Montague  Smith  was  not  called  upon  to  reply. 

Pollock,  C.  B. — We  are  all  of  opinion  that  an  order  of 
the  Insolvent  Court  is  not  necessary  to  enable  the  provi- 
sional assignee  to  sell  this  property.  If,  indeed,  a  pur- 
chaser, before  the  completion  of  his  purchase,  required  an 
order  of  the  Court  authorizing  the  sale  of  property  of  this 
kind,  and  the  Court  refused  to  make  one,  there  might  be 
some  weight  in  the  objection.  But  this  property  having 
vested  in  the  provisional  assignee,  under  the  37th  section, 
he  has  a  prima  facie  right  to  sell  it.  The  meaning  of  the 
48th  section  is  this :  whereas  the  immediate  sale  of  uncer* 
tain  interests,  or  reversionary  or  contingent,  interests,  may 
be  very  prejudicial  to  insolvents,  and  deprive  them  of  the 
means  of  subsistence  after  payment  of  their  debts,  the 
Court  may  in  their  discretioa  give  such  directions  respect- 
ing the  sale  or  mortgage  of  such  property  as  may  seem  to 
(a)  5  Taunt.  625.  (b)  3  Bos.  &  P.  181. 
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1864.  (bem  reasonable.  That  does  not  interfere  with  the  assig- 
nee's power  to  sell  the  property  where  no  such  direction  is 
given  respecting  it  It  seems  to  me  that  the  authorities 
cited  by  Mr.  Smith  shew  that  the  plea  is  bad,  and-  therefore 
our  judgment  will  be  for  the  plaintiff. 

Martin,  6. — I  am  of  the  same  opinion.  The  question 
entirely  depends  on  the  construction  of  the  42nd  section, 
and  the  48th  has  no  bearing  upon  it.  In  the  case  of  Lee  v. 
Sanffster  (a),  the  Court  of  Common  Pleas  put  a  construc- 
tion on  the  153rd  section  of  the  12  &  13  Vict,  c  106,  which 
enables  the  assignees  of  a  bankrupt  with  leave  of  the  Court, 
but  not  otherwise,  to  commence,  prosecute,  and  defend  actions; 
and  I  think  that  decision  governs  this.  If  an  order  is  not  a 
condition  precedent  to  bringing  an  action,  I  see  no  reason 
why  we  should  hold  it  a  condition  precedent  to  a  sale. 
Possibly,  if  an  application  had  been  made  to  the  Court  for 
an  order  and  refused,  the  assignee  would  not  be  justified  in 
selling ;  but  that  is  not  the  case  here.  The  48th  section 
has  no  reference  to  a  purchaser^  its  object  is  the  protection 
of  the  property  of  the  insolvent. 

Chankell,  B. — I  am  also  of  the  opinion  that  the 
plaintiff  is  entitled  to  judgment  The  objection  raised  by 
the  plea  is,  that  the  plaintiff  cannot  make  a  good  title  to 
the  property  which  he  sold.  I  think  that  objection  cannot 
prevail.  If  the  plea  had  stated  that  before  the  sale  to  the 
defendant  the  Court  made  an  order,  under  the  48th  section, 
that  the  property  should  not  be  sold,  I  am  not  prepared  to 
say  that  would  not  have  been  a  valid  defence.  But  the 
plea  only  states  that  no  order  for  the  sale  of  the  property 
was  made.  Nor  was  any  necessary.  By  the  37  th  section 
all  the  real  and  personal  estate  and  effects  of  an  insolvent 

(a)  2  C.  B.,  N.  S.  1. 
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(with  some  few  exceptions)  vest  in  the  provisional  assignee 
for  tbe  sale  and  distributions  of  the  produce  amongst  his 
creditors^  and  I  think  that  tbe  42nd  and  48th  sections  do 
not  shew  that  he  has  no  power  to  sell  the  property  without 
an  order  of  the  Court  I  agree  in  the  construction  put 
upon  the  42nd  section.  With  respect  to  the  48th,  it  does 
not  affect  the  right  of  the  assignee  to  sell  the  property 
TestcHl  in  him,  but  he  has  no  authority  to  mortgage  without 
an  order  of  the  Court 

PiGOTTy  6. — I  am  of  the  same  opinion.  I  think  that  the 
Court  would  not  make  an  order  under  the  48th  section 
after  the  property  had  been  sold  by  the  assignee;  and 
therefore  practically  it  does  not  vitiate  the  title  of  the 
purchaser. 

Judgment  for  the  plaintiff. 


Etahs. 


In  re  the  Parties  to  the   Marriage   Settlement  of  Ann       FehA, 
Alsaoer  and  P.   E.  Gumici,   AppeUants»  and  Tub 
Commissioners  of  Inland  Revenue,  Respondents. 

CvASE  stated  by  the  Commissioners  of  Inland  Revenue.  The  13  &  14 

,  .     ^r.  ^  •  Vict  c.  97, 

under  the  13  &  14  Vict  c.  97: —  Sched.tit. 

By  indenture,  bearing  date  the  15th  December,  1862,  imposeTuTad 

and  made  between  Ann  Alsager  of  the  first  part,  Paolo  on  any^deedT 

Emiliani  Guidici  of  the  second  part,  and  Arthur  Pritchard,  ^^^^^^"2^"' 

Francis  Pritchard  and  Frederick  Pritchard  of  the  third  part.  "<^««<«  ^nd 

*  certain  prm- 

cipal  sum  or 
sums  of  monej,  or  any  definite  and  certain  share  or  shares  in  any  of  the  government  or 
parliamentary  stocks  or  funds,"  shall  be  settled  upon  or  for  the  benefit  of  any  person. — Jldd^ 
that,  under  that  enactment,  a  marriage  settlement  was  chargeable  with  ad  valorem  duty  in 
respect  of  Brazilian  Bonds,  New  Brunswick  Bonds,  Nova  ScoUa  Bonds,  Scrip  Penivian  Loan, 
Chilian  Bonds,  Mexican  Remanet  Bonds,  and  Indian  bL  per  Cents.,  createa  by  statute  after 
the  13  &  14  Vict.  c.  97  passed. 
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coutaining  the  following  recitals: — That  a  roarrti^  was 
intended  to  be  had  between  the  parties  of  the  first  and 
second  parts.  That  the  said  Ann  Alsager  was  entitled  in 
fee  simple  to  a  messuage  and  hereditaments  at  High  Bank, 
Tonbridge,  and  to  a  messuage  and  hereditaments,  No.  14, 
George  Street,  Mansion  House,  in  the  citj  of  London,  and 
also  to  the  following  stock,  bonds,  &c. : — 38002.  New  ZL 
per  cent.  Annuities ;  3446/.  10#.  9d.,  3/.  per  cent.  Reduced 
Bank  Annuities;  400/.  Indian  5/.  per  cent.  Stock;  130 
Globe  Insurance  shares  of  100/.  each,  all  paid  up;  four 
shares  in  the  Imperial  Fire  Insurance  Company  of  500/.  each, 
601  paid  up;  5400/.,  4/.  lOs.  per  cent.  Brazilian  Bonds  (a); 


(a)  Tbe  Brazilian  Bonds  were 
in  the  form  of  a  deed-poll,  reci- 
ting a  series  of  decrees  hy  the 
Emperor  of  the  Brazils,  by  which 
he  was  authorized  to  raise  a  loan 
of  money  for  the  Pernambuco 
railway,  and  other  purposes,  and 
that  a  loan  had  been  raised  as 
contracted  in  the  city  of  Lon- 
don, amounting  to  the  sum  of 
1,2  J  0,000/.  sterling,  to  be  repre- 
sented by  1,373,000/.  stock,  bear- 
ing interest  at  41.  I0«.  sterling 
per  annum  for  each  100/.  stock, 
&c.  It  then  proceeds  thus : — 
'*!,  the  undersigned  Commandeur 
Francesco  Ignacio  de  Carvalho 
Moreira,  do  by  these  presents, 
and  in  the  name  and  on  behalf 
of  his  Imperial  Majesty,  hereby 
solemnly  pledge  his  imperial  and 
sacred  word  for  the  strict  and  due 
fulfilment  of  the  several  provi- 
sions hereinafter  contained."  1. 
"  Certificates  payable  to  bearer, 
carrying  interest  at  the  rate  of 
4/.  lOs.  per  cent,  per  annum,  will 
be  issued."  Then  a  sinking  fund 
is  to  be  created,  and  if  they  are 


not  redeemed,  they  are  to  be  paid 
off  at  par.  At  the  end  there  was 
this  certificate :— *'  J,  the  above- 
named  Commandeur  Francesco 
Ignacio  de  Carvalho  Moreira,  do 
hereby  certify  that  the  bearer 
hereof  is  entitled  to  100/.  stock 
in  the  loan  secured  by  the  general 
agreement,  of  which  a  copy  is 
above.  I  have,  in  consequence, 
granted  the  special  certificate  for 
100/.  stock,  with  the  sixty  war- 
rants for  interest  appertaining 
thereto,  full  value  having  been 
paid  for  the  same  to  the  Imperial 
Brazilian  Government." 

The  Nova  Scotia  Bonds,  which 
were  under  the  signature  of  tbe 
Governor  of  Nova  Scotia  and 
the  Receiver  General  of  the  pro- 
vince, were  in  the  following  form : 
—"Under  the  anthorityof  Parlia- 
ment of  the  province  of  Nova 
Scotia. 

"The  Government  of  Nova 
Scotia  promise  to  pay  to  tbe 
bearer  the  sum  of  100/.  sterling, 
twenty  years  from  and  after  the 
18th  July,  1855,  likewise  the  io- 
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33002.,    New  Brunswick  Bonds ;    15001,    Nova    Scotia       1%Q^, 
Bonds;  5000/.  fully  paid  up  Scrip  Peruvian  Loan  Con^ 


terest  thereon  from  the  same  date, 
at  the  rate  6L  per  cent,  per  annum, 
to  be  paid  half-yearly,  on  presen* 
tatton  of  the  proper  coupons  for 
the  same,  as  hereunto  annexed, 
on  the  Ist  day  of  January  and 
Ist  day  of  July  in  each  year,  at 
the  office  of  Messrs.  Baring  and 
Co.,  London.    For  the  perform- 
ance of  all  which  the  faith  and 
credit  of  the  proYinoe  of  Noya 
Scotia    are    hereby    irrevocablj 
pledged,   as    this    debenture    is 
issued  in  pursuance,  and  under 
the  provisions,  of  an  act  of  the 
parliament  of  the  said  province.** 
The    New   Brunswick  Bonds 
were  in  a  similar  form. 

The  scrip  of  the  Peruvian  loan, 
after  reciting  that  Messrs.  Hey- 
wood,  Kennards  &  Co.  have  been 
authorized    to   raise   a  loan    of 
5,500,0002.,  and  that  they  do  so 
at  the  rate  of  93/.  for  each  100/. 
stock,  declares   that   they  issue 
a   certificate    representing   100/. 
stock,    in    consideration  of   the 
payment  of  the  sum  of  93/. ;  and 
for  that  they  hypothecate  all  the 
guano  sent  over  from  Peru  to  Eng- 
land or  Belgium.  Article  20.  — *' A 
general  document  or  bond,  con- 
taining the  conditions  herein  con- 
tained,  shall   be  signed  by  the 
said  Minister  Plenipotentiary,  and 
countersigned  by  the  said  Messrs. 
Heywood,  Kennards  &  Co.,  and 
shall  be  deposited,  in  their  pre- 
sence, in  the  Bank  of  England, 
where  it  shall  remain  until  the 
whole  debt  shall  have  been  re- 
deemed.** 
t*  Every  bondholder  shall  possess 


Alsaosr 
a  part  of  the  loan  in  the  terms    Settlemkrt. 

expressed  in  the  general  docu- 
ment or  bond,  and  enjoy  for  the 
amount  of  the  nominal  principal 
of  the  bond,  all  the  rights,  guar- 
antees, and  immunities  stipulated 
in  the  said  general  document,  with 
respect  to  the  whole.**  Then  fol- 
lows a  certificate  that  **  the  Gro- 
vemment  of  the  Republic  of  Peru 
is  indebted  to  the  holder  of  this 
special  bond  in  the  sum  of  100/., 
and  he  possesses  a  part  in  the 
present  loan,  in  the  verj  terms 
expressed  in  the  general  docu- 
ment.** 

The  Chilian  Bonds  were  in  the 
following  form : — 

'*  Bond  100/.    No. 1000/. 

sterling. 

Republic  of  Chili  Six  per  cent 
Loan,  1842.  Secured  by  a  general 
mortgage  bond,  of  which  the  fol- 
lowing is  a  copy : — "  Don  Fran- 
cesco Xavier  Resales,  Chargd 
d* Affaires  of  the  Republic  of  Chili 
in  France. — Whereas  a  loan  of 
one  million  sterling  was  raised  in 
London,  in  or  about  the  year 
1822,  for  the  service  of  the  State 
of  Chili,  I,  the  said  Don  Fran- 
cesco Xavier  Resales,  by  virtue 
of  the  full  and  special  power  and 
authority  to  me  granted  by  his 
Excellency  Don  Manuel  Bulnes, 
President  of  the  said  Republic, 
and  of  all  other  powers  and 
authorities  in  me  vested,  do  here- 
by, on  behalf  and  in  the  name  of 
the  said  Republic  of  Chili,  de- 
clare,** &c.  (It  then  stated  that 
a  certain  series  of  bonds  should 
be  issued). 
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soIidatioD,  1862 ;  4300/.,  Canada  5/.  per  cent.  Goyem- 
ment  Bonds;  28,000  Florins,  Dutch  42.  per  cent.  Certifi* 
cates;  800  Chilian  6/.  per  cent.  Bonds;  and  Mexican 
Remanets  of  the  value  of  502.  And  also  to  certain  house- 
hold furniture,  plate,  linen,  china,  jewels,  books,  horses  and 
carriages ;  and  also  other  personal  chattels  and  paraphernalia, 
to  be  included  in  the  inventory  thereof,  to  be  forthwith  made 
and  signed  by  several  parties:— In  consideration  of  the 
said  marriage,  Ann  Alsager,  with  the  privity  of  the  said 
"  All  the  revenues  of  the  State      bearer  hereby  is  entitled  to  the 


of  Chili  are  hereby  declared  to 
be  mortgaged  and  pledged  for  the 
payment  in  the  manner  herein 
mentioned  of  both  principal  and 
interest  of  the  bonds  of  this 
series.**  (It  then  provided  that  a 
sinking  fund  was  to  be  created 
for  the  payment  of  the  bonds.) 

«*If  on  the  30th  September, 
1869,  any  of  the  said  special 
bonds  shall  remain  unredeemed 
by  the  sinking  fund,  the  Govern- 
ment of  the  said  State  of  Chili 
shall  then  pay  off  all  such  bonds 
at  par.**  Afler  reciting  that  in- 
strument, it  proceeded  thus:— 
'*  Now,  therefore,  be  it  known  to 
all  men,  that  I,  the  said  Don 
Francesco  Xavier  Rosales,  in  my 
capacity  of  envoy  as  aforesaid,  and 
in  the  name  and  on  behalf  of  the 
said  Republic  of  Chili,  bind  the 
said  State  of  Chili  to  perform 
faithfully  and  truly  all  the  fore- 
going engagements.  In  witness 
whereof,  I,  the  said  Don  Fran- 
cesco Xavier  Rosales,  as  such  en- 
voy as  aforesaid, have  signed  these 
presents,  and  have  affixed  thereto 
my  seal  of  office.**  At  the  end 
were  these  words:— "I,  the  above- 
named  Don  Francesco  Xavier 
Rosales,  hereby  certify,  that  the 


sum  of  100(.  sterling,  part  of  the 
loan  secured  by  the  general  mort^ 
gage  bond  deposited  in  the  Bank 
of  England,  of  which  the  foregoing 
is  a  copy ;  and  I  hereby  dedare 
this  to  be  a  special  bond  of  the 
sud  loan  for  100/.  sterling,  bear- 
ing an  interest  of  62.  per  cent, 
per  annum,  payable  half-yearly 
on  presentation  of  the  dividend 
warrants  hereto  annexed.  Signed 
and  sealed  with  my  seal  of  office." 

The  Mexican  Remanet  Bonds 
were  in  the  following  form : — 

**  Mexican  Consolidated  Stock, 
1846. 

"  Bond,  Letter  A.,  No.  13555, 
for  100/. 

**  This  receipt  must  be  given  up 
on  payment  of  the  balance  agreed 
to  be  accepted  in  satisfaction  of 
the  arrears  of  dividends  to  the 
Ist  of  January,  1851.** 

''19th  March,  1851.— Received 
the  coupons  for  eight  dividends  to 
the  1st  of  January,  1851,  on  the 
Bond,  Letter  A.,  No.  13,555,  for 
100/.  on  which  2/.  on  account  of 
such  dividends  have  this  day  been 
paid  in  respect  of  every  1002. 
stock.** 

(Signed  by  the  Financial  agent 
of  the  Mexican  Government^. 
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Monsieur  Paolo  Emiliani  Guidici,  assigned  and  transferred 

the  same  to  the  parties  of  the  third  part,  upon  certain  trusts      ^^Tbk 

in  the  said  indenture  contained.  «  Alsaoek 

Sbttlememt. 

The  said  parties,  by  their  solicitors,  on  the  9th  January 
last,  presented  to  the  Commissioners  of  Inland  Revenue 
the  said  deed  of  the  15th  December,  1862,  and  desired  to 
have  the  opinion  of  the  said  Commissioners  as  to  the  stamp 
duty  with  which  the  said  deed  was  chargeable,  and  the  said 
Commissioners,  being  of  opinion  that  the  said  deed  was 
chargeable,  under  the  said  act  of  parliament,  with  the  duty 
of  98/.,  being  the  ad  valorem  settlement  duty  in  respect  of 
the  following  stocks,  funds,  and  bonds : — 

£3800  0  0  Consols. 
3446  10  4  Reduced  Annuities. 
7246  10  4  at  92^... 

4002.  Indian  5L  per  cents.,  at  105 

130  Globe  Insurance  shares,  at  112^  • 

Four  Shares  Imperial  Insurance,  at  346    1,384 

Brazilian  Bonds  for  5400L 

New  Brunswick  Bonds   • 

Nova  Scotia  Bonds 

SOOOL  fully  paid-up  Scrip  Peruvian 
Loan      •         •         .        .        • 

Chilian  Bonds  for       .         .         . 

Mexican  Remanet  Bonds    . 


£6,685 

0 

0 

420 

0 

0 

14,625 

0 

0 

1,384 

0 

0 

5,400 

0 

0 

3,300 

0 

0 

1,500 

0 

0 

5,000 

0 

0 

800 

0 

0 

50 

0 

0 

Total       .        .  £39,164    0    0 

And  with  the  duty  of  35s.  in  respect  of  the  settlement  of 
the  other  property,  and  that  the  deed  was  not  chargeable 
with  ad  valorem  duty  in  respect  of  the  said  Canada  Bonds 
or  Dutch  Certificates,  assessed  and  charged  the  said  deed 
with  the  duties  of  98/.  and  35^.  respectively ;  and  also  with 
four  progressive  duties  of  lOs.  each  (the  said  deed  contain- 
ing therein  four  entire  quantities  of  1080  words  over  and 
above  the  first  quantity  of  1080  words).     Thereupon  the 


974 


EXCHEQUBR  REPORTS. 


1864. 

Inrb 

Alsaoer 

SSTTLKJfEinr. 


said  parties  paid  to  the  Receiver  General  of  Inknd 
Revenue  the  said  sums  of  987.  and  35c,  and  four  prc^es- 
sive  duties  of  10^.  each,  and  the  said  deed  was  thereupon 
stamped  with  stamps  denoting  the  said  duties  so  assessed 
and  paid  as  aforesaid,  and  also  with  the  particular  stamp 
provided  by  the  said  Commissioners,  under  the  said  last 
mentioned  Act,  to  denote  and  signify  that  the  full  amount 
of  stamp  duty  with  which  such  deed  was  by  law  chargeable 
had  been  paid  The  parties  being  dissatisfied  with  the 
determination  of  the  Commissioners,  so  far  as  regards  the 
assessment  of  ad  valorem  duty  on  the  said  India  Stock, 
Brazilian  Bonds,  New  Brunswick  Bonds,  Nova  Scotia 
Bonds,  Peruvian  Bonds,  Chilian  Bonds,  and  Mexican 
Remanets,  required  the  Commissioners  to  state  and  sign 
this  case. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  deed  of  the  15th  December,  1862,  is  chai]geable 
with  ad  valorem  settlement  duty  in  respect  of  the  foreign 
stocks  and  bonds  therein  enumerated. 


Sir  O,  Honyman  argued  for  the  appellant  (a). — The  ques- 
tion  depends  on  the  construction  of  the  13  &  14  VicL  c«  97. 
Sched.  tit.  "  Settlement "  (A),  which  imposes  an  ad  valorem 


(a)  The  argument  commenced 
on  the  16th  of  January,  but  was 
adjourned  in  order  that  the  case 
might  be  amended  by  appending 
copies  of  the  foreign  and  scrip 
bonds,  and  it  was  subsequently 
argued  on  the  2drd  of  January, 
before  PoUocky  C.  B.,  Martin^  B., 
and  Pigott,  B. 

(hi)  Settlembivt. — Any  deed 
or  instrument,  whether  yoluntary 
or  gratuitous,  or  upon  any  good 
or  valuable  consideration  other 
than  a  bon&  fide  pecuniary  con- 


sideration, whereby  any  de/miie 
and  certain  principal  sum  or  sums 
of  money,  (whether  charged  or 
chargeable  on  lands  or  other 
hereditaments  or  heritable  sub- 
jects, or  not,  or  to  be  laid  oat 
In  the  purchase  of  lands  or  other 
hereditaments  or  heritable  sub- 
jects, or  not,)  or  any  dejaaU  ami 
certain  share  or  shares  in  any  of 
the  government  or  parliamentary 
stocks  or  funds,  or  in  the  stock 
and  funds  of  the  Governor  and 
Company  of  the  Bank  of  England* 
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duty  on  any  deed  or  iDstrument  whereby  any  "  definite  and 
certain  principal  sum**  of  money,  or  any  definite  and  certain 
share  in  any  government  or  parliamentary  stocks,  or  the 
stock  of  any  company  or  corporation,  is  settled  for  the  benefit 
of  any  person.     In  the  former  case  the  duty  is  imposed  on 
the  actnal  amount,  in  the  latter  on  the  market  value.  These 
foreign  stocks  and  bonds  are  not  a  *' definite  and  certain 
principal  sum'*  of  money,  or  government  or  parliamentary 
stock  or  the  stock  of  any  corporation,  within  the  meaning 
of  that  Act.     The  legislature  could  never  have  intended 
that  upon  a  settlement  of  bonds  of  this  description,  the 
value  of  which  may  be  far  less  than  their  nominal  amount, 
the  same  duty  should  be  paid  as  upon  the  settlement  of  a 
sum  of  money.     Many  things  are  included  in  a  marriage 
settlement  upon  which  no  duty  is  imposed,  as  the  profits  of 
business,  household  furniture,  jewels,  &c.     [Martin,  B. — 
Suppose  a  person  had  a  sum  of  lO^OOOiL  owing  to  him,  and 
he  settled  it  upon  his  daughter,  would  that  be  a  settlement 
of  a  **  definite  and  certain  principal  sum  of  money**  ?]    Pos- 
sibly it  might  be,  if  there  were  a  remedy  by  action,  which 
is  not  the  case  here.     [Martin,  B. — It  would  seem  that  a 
mortgage  debt  is  within  the  statute,  because  it  speaks  of 
money  *' charged  or  chargeable   on  lands."]     That  may 


or  of  the  Bank  of  Ireland,  or  of 
the  East  India  Companyi  or  of 
the   South  Sea  Company,  or  of 
ony  other  company  or  corporation, 
shall  be  settled  or  agreed  to  be 
settled  upon  or  for  the  benefit 
of  any  person  or  persons,  either 
in  possession  or  reversion,  either 
absolutely,  or  for  life  or  other 
partial  interest,  or  in  any  other 
manner  whatsoever ; 
If  such  sum  or  sums  of  money, 
or  the  value  of  such  share  or 
shares  in  all  or  any  of  the 


said  stocks  or  funds,  or  of 
such  one  or  more  of  the  said 
articles  as  shall  be  so  settled 
or  agreed  to  be  settled,  or 
both  such  sum  or  sums  of 
money  and  the  value  of  one 
or  more  of  such  articles 
together,  shall  not  exceed  in 
the  whole  100/.  .  68,  OcL 
And  if  the  same  shall  exceed 
100/.,  then  for  every  100/. 
and  also  for  any  fractional 
part  of  100/.        .       6s.  Od. 
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Alsaoer      daughter  ?]    There  he  would  have  a  remedy  in  case  of  non- 

OSTTLCMEHT.  o  j  y  ^ 

pajmenL  [Pollock,  C.  B. — The  statute  says,  any  definite 
and  certain  principal  sum,  whether  chargeable  on  lands  or 
not.  That  is  equivalent  to  saying  any  sum,  whether  due 
from  a  person  who  has  land  and  can  pay  it,  or  from  one 
who  has  no  land  and  cannot  pay  it.]  If  the  contention  on 
the  part  of  the  Crown  be  correct,  a  larger  duty  would  be 
payable  on  these  bonds,  which  are  of  a  merely  nominal 
value,  than  is  paid  upon  the  government  stock  of  this 
countiy.  It  is  admitted  by  the  Crown  that  duty  is  not 
chargeable  on  the  Canada  bonds  and  Dutch  certificates, 
therefore  it  is  evident  that  the  legislature  did  not  intend  to 
impose  a  duty  upon  every  species  of  property  which  formed 
the  subject  of  a  settlement.  [Pollock,  C.  B. — Assuming  that 
the  Commissioners  are  right  in  assessing  the  duty  on  these 
bonds,  is  there  any  objection  to  the  amount  ?]  If  assessable 
at  all,  it  is  because  they  are  '*  definite  and  certain  principal 
sums  of  money,**  in  which  case  the  duty  would  be  chargeable, 
not  on  their  market  value,  but  on  their  nominal  amount. 
[Pollock,  C.  B. — It  is  certainly  an  anomaly  that  duty  should 
be  chargeable  on  the  nominal  amount  of  these  bonds,  when 
it  is  only  chargeable  upon  the  market  value  of  the  government 
stocks  of  this  country ;  and  at  the  same  time  other  bonds  are 
included  in  the  settlement  upon  which  no  duty  is  charge- 
able. Pigott,  B. — What  difference  is  there  between  one  of 
these  bonds  and  the  bond  of  an  individual  ?  If  these  had 
been  bonds  given  by  subjects  of  the  states  of  Chili,  Mexico, 
or  Peru,  they  would  have  been  taxable.]  In  that  case  there 
would  be  a  remedy,  at  least  theoretically,  since  it  might 
fail  by  reason  of  the  insolvency  of  the  individual ;  but  a 
claim  under  these  bonds  could  not  be  enforced  against 
those  States  either  practically  or  theoretically.     A  policy  of 
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asBuruMse  it  not  a  deed  or  instniinent  within  the  meaning        18U. 
of  the    13  &  14  Vict.  &  97,  Sched  tit  <* Settlements'' 
Sarnmlle  ▼.  Tlie  CamwUsMJomers  ofhdamd  AMiiiM(a).     [iU- 
loek,  C.  B* — The  gronnd  of  that  dedaion  waa  that  there 
waa  no  aettlement  of  anj  definite  or  certain  aum  of  monej» 
bat  only  the  tranafer  of  a  contract  to  paj  a  anm  of  money 
upon  several  contingencies  which  might  or  might  not  happen. 
Martin^  B. — Where  anything  forms  the  subject  of  a  setde* 
ment  it  is  inserted  as  being  of  some  value ;  and  the  legisla- 
ture has  said  that  ad  valorem  duty  shall  be  paid  upon  it 
How  can  we  enter  into  an  investigation  as  to  whether  the 
obligor  of  a  bond  is  solvent  or  insolvent?    In  ordinary 
language  a  *' principal  sum"  is  the  amount  of  debt  upon 
which  interest  is  payable,  and  if  such  a  sum  is  due,  we 
cannot  take  into  consideration  whether  it  is  a  good  or  a  bad 
debt.3     This  is  not  like  the  settlement  of  an  ordinary  debt 
ibr  which  the  creditor  holds  a  mortgage  or  other  security ; 
it  ia  the  setdement  of  certain  pieces  of  paper,  saleable  at 
their  market  value,  the  property  in  which  passes  by  delivery. 
[Martin^  B. — How  do  we  know  that  the  law  of  Chili  did 
not  provide,  when  the  State  of 'Chili  entered  into  a  binding 
obligation,  that  there  should  be  some  means  of  enforcing 
payment  ?    The  bonds  say  that  the  State  of  Chili  b  bounds 
on  no  pretence  whatever,  to  refuse,  evade,  or  delay  the  full 
and  ample  performance  of  its  engagements.] — With  respect 
to  the  Indian  5  per  cents.,  that  stock  was  created  under  the 
proviuons  of  the  22  &  23  Vict  c  39,  and  it  is  submitted 
that  the  13  .ft  14  Vict.  c.  97  only  applies  to  stocks  in 
existence  at  the  time  it  passed. . 

The  AUamey  General  (with  whom  was  The  SoHeUar 
General  and  Beanan)^  for  the  respondents. — The  case  b 
within  the  language  of  the  Act,  and  there  is  no  hardship  in 

(a)  10  Excb.  169. 
VOL.  II. — H.  &  C.  8  S  8  XXCK. 
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1864.        imposing  the  duty,    llie  parties  knew  that  upon  a  setlle- 
l^^^      ment  of  these  securities  thej  would  be  liable  to  duty,  andi 

Alsaosr      if  the  rate  of  duty  was  hisber  than  the  value  of  the  secori- 
ties,  they  might  have  modified  it,  either  by  selling  them 
and  settling  the  proceeds  of  the  sale^  or  by  settling  a  sum 
equal  to  their  market  value,  raised  upon   the  securities. 
The  words  in  the  schedule  of  the  Act,  "  whether  charged  or 
chargeable  on  lands,  or  not,**  shew  that  the  legislature,  by 
the  expression  a  **  definite  and  certain  principal  sum  of 
money/'  does  not  mean  cash  in  hand ;  and  moreover  a  set- 
tlement implies  an  investment     Where  by  the  terms  of  the 
security  the  principal  b  not  payable  at  any  particular  time, 
but  only  at  the  option  of  the  debtor,  a  difficulty  might  arise; 
but  by  the  terms  of  these  bonds  the  principal  is  absolutely 
payable  at  the  time  mentioned  in  them.     Then  what  is 
there  to  distinguish  them  fi*om  ordinary  bond  debts?    It  is 
suggested   that  because   they   are   the  bonds  of   foreign 
states  there  is  no  means  of   enforcing    tlieir   payment. 
They  may,  however,  be  of  more  value  than   bonds  on 
which  an  action  can  be  brought.     But  the  Act  does  not 
regard  the  nature  of  the  remedy  any  more  than  the  solvency 
of  an  ordinary  bond  debtor.     [^MarHn^  B. — Suppose  a  de« 
benture  was  void,  and  the  parties  for  some  reason  or  other 
thought  fit  to  settle  it,  could  not  they  require  the  Com- 
missioners  to  inquire  into  its  validity  ?]     The  only  test  is 
whether  there  is  a  settlement  of  a  definite  and  certain 
principal  sum,  and  it  is  not  open  to  the  CommissionerB  to 
inquire  whether  there  would  be  a  defence  to  an  action  on 
the  bonds.     It  is  immaterial  that  the  remedy  is  attended 
with  difficulty.     There  might  be  a  settlement  of  money 
charged  on  land,  without  any  personal  liability  to  pay  it; 
as,  for  instance,  if  a  testator  by  his  will  chai^d  property  of 
a  fluctuating  value,  such  as  mines,  with  a  sum  of  money, 
subject  to  a  life  interest,  there  would  be  no  right  of  action 
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against  any  peraon ;  bat  when  the  time  for  payment  arrived       1864. 
there  would  be  a  remedy  in  equity  against  the  land,  which      ^^""^^ 
in  the  meantime  might  have  become  worthless  as  a  security.      Alsagse 

SSTTLKMSXT, 

Bat  could  any  one  doubt  that  would  be  a  definite  and 
certain  principal  sum  of  money  charged  on  heritable  sub- 
jectSy  which  would  be  taxable  according  to  its  nominal 
amount?   What  difference  could  it  make  if  the  debt  was 
dae  from  an  Italian  or  a  Frenchman  ?   The  Commissioners 
cannot  inquire  into  the  forms  of  action  in  foreign  countries, 
or  what  obstacles  may  be  raised  against  the  recovery  of  the 
debt     A  bond  debtor  may  be  outlawed,  or  incapable  of 
being  serred  with  process,  but  that  does  not  render  the 
debt  the  less  a  definite  and  certain  principal  sum  of  money. 
It  must  be  assumed  that  there  is  some  remedy  upon  these 
bonds.     [^PoUockf  C.  B. — Suppose  a  creditor  settled  bis 
^  claim''  upon  a  bankrupt's  estate,  as  to  which  a  final 
dividend  of  5s.  in  the  pound  had  been  declared,  but  not 
paid*    The  Commissioners  would  inquire,  '^what  is  the 
amount  of  your  claim?**  Answer:   '' 20,000/.,  but  I  cannot 
receive  more  than  5000£,  as  a  final  dividend  has  been 
declared.*^    As  regards  the  dividend,  it  would  be  a  settle- 
ment of  a  definite  and  certain  principal  sum :  as  to  the  rest 
of  the  claim,  it  would  be  a  mere  contingency,  depending 
on  the  chance  of  obtaining  any  future  dividend  from  the 
bankrupt's  estate.  An  analogous  case  would  be  a  settlement 
of  the  old  French  '*  Assignats,"  or  of  foreign  government 
securities  long  since  repudiated  by  the  state.    In  such  cases 
the  Court  roust  look  at  the  substance  of  the  thing  settled, 
and  if  it  appears  to  be  merely  a  litigious  claim  or  a  bare 
possibility,  it  is  not  within  the  Act     But  it  is  different 
with  a  bond  for  a  definite  sum  of  money ;  and  all  the  con* 
siderations  applicable  to  such  a  case  are  equally  applicable, 
whether  it  be  an  En^ish  or  a'  foreign  bond,  the  bond  of  an 

BS  s  2 
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ISM.  individaal  or  of  a  stiite.  [Paioek,  C.  B.^Sappa0e  a  settle- 
*^'^'-^  ment  of  a  covenant  to  pay  an  annuity,  would  that  be  cbaige- 
ALBAon  able  with  ad  valorem  duty  ?]  It  would  not  come  within  the 
definiUon  of  a  certain  and  principal  sum  of  money,  and  for 
that  reason  annuities  in  any  government  or  pariiamentaiy 
stocks  or  funds  are  expressly  chacged  according  to  thdr 
value. — ^With  respect  to  the  Indian  stock,  it  was  created 
under  the  authority  of  parliament,  and  is  therefore  within 
the  words  in  the  schedule  of  the  13  &  14  Vict,  c  97, 
*' government  or  parliamentary  stocks  or  funds."  Those 
words  cannot  be  construed  as  limited  to  stocks  or  funds  in 
existence  at  the  time  that  Act  passed. 

Sir  O.  Hanyman  replied 

(har^  advn  nuJL 

Martin,  B.,  now  said. —  In  this  case  the  quesdon  is 
whether  a  marriage  settlement  is  chaigeable  with  ad  valorem 
duty  in  respect  of  certain  foreign  stocks  and  bonds,  under 
the  13  &  14  Vict  c.  97,  Sched.  tit.  «<  Settlement,"  or  as  a 
deed  or  instrument  whereby  a  "df/btUeand  certaim  principal 
sum  or  sums  of  money''  axe  settled.  There  seems  to  as 
little  doubt  about  it. 

First,  as  to  the  Brazilian  bonds.  These  are  the  ordinarf 
bonds  of  Braanl  for  payment  of  100/.  stock  with  4iL  10s.  per 
cent,  interest;  and  in  our  opinion  they  fidi  vrithin  the 
expression  ^'a  definite  and  certain  principal  sum  or  sums  of 
money,"  being  securities  for  a  **  definite  and  certain  prin« 
cipal  sum  or  sums  of  money.** 

There  are  Nova  Scotia  bonds  and  New  Brunswick  bonds 
of  the  same  character;  there  is  also  SOOOiL  paid-up  Scrip 
Peruvian  Loan,  which  at  first  would  seem  not  to  be  of  the 
same  character^  but  on  reference  to  the  documents  them- 
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selves,  which  are  in  the  shape  of  bonds,  it  appears  that       isq^. 
there  is  no  material  difference.     The  Chilian  bonds  are  of      '^^~^*-^ 
a  similar  description.  ^Albaoi 

We  had  some  doubt  with  reference  to  the  Mexican 
Remanet  bonds,  bat  when  looked  at  they  appear  to  be 
documents  given  to  the  holders  of  Mexican  bonds  as  a 
security  for  the  arrears  of  dividends  due  on  those  bonds^ 
and  therefore  we  think  they  are  of  the  same  character,  since 
they  are  in  point  of  tact  for  the  payment  of  a  **  definite  and 
certain  principal  sum  or  sums  of  money,"  which  was  com* 
poeed  <^  interest  which  had  Alien  due  on  a  previous  occa- 
sion. Therefore  our  judgment  on  all  of  these  securities  is 
that  they  fall  within  the  language  of  the  act  of  parliament. 

With  respect  to  the  only  remaining  security^  the  Indian 
51.  per  cents.,  that  was  stock  created  by  an  English  act  of 
parliament  (22  &  23  Vict  c.  39)  subsequently  to  the  13  &  14 
Vict.  c.  97.  We  eannot^  however,  but  think  that  it  is  a 
''deGnite  and  certain  share  in  a  government  or  parliament 
tary  stock,**  within  the  meaning  of  the  latter  part  of  the 
Schedule,  for  it  is  money  raised  in  the  United  Kingdom, 
for  the  service  of  India,  by  the  creation  of  stock  bearing 
interest. 

It  therefore  appears  to  us  that  the  Commissioners  were 
right,  and  their  determination  must  be  affirmed. 

Determination  of  Commissioners  affirmed  (a). 
(a)  See  27  &  2S  Viot.  e.  18,  88. 11, 12, 13. 
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•'^  21.  Watlbtt  V.  Wykdham. 

The  Court  hai  J.  JJIS  was  an  application  for  a  rule  calling  on  the  defendant 

no  power,  ''^                                            ^ 

Wer  the  to  shew  cause  why  the  plaintiff  should  not  recover  his  costs 

B.  2,  to  depriye  in  this  action. 

a  plaintiff  of  -mtw.!..                         i..             •• 

hie  costs,  on  From  the  affidavit  in  support  of  the  motion,  it  appeared 


paymoirkto     ^^^^  ^^®  acUon  was  brought  to  recover  208/.  lOf.  6d.,  for 
■omnnd^        ^^^^  ^^°^  ^°^  goods  supplied.     The  defendant  paid  into 


^ngup the  ^^^^  1^  8*'»  which  the  plaintiff  took  out  in  satisfaction, 

'w  ^^  ^  P^'^^g  "P  ^^^  claim  for  the  residue.     The  plaintiff  and 

where,  upon  a  defendant  resided  more  than  20  miles  apart. 

reference  to 
the  Master, 

for  a  som  Holl,  in  support  of  the  motion. — The  langui^  of  tfae  15 


Tmdflr40». 


&  16  Vict,  c,  54,  s.  4,  is  imperative  that,  where  an  action 
is  brought  for  a  cause  in  which  concurrent  jurisdiction  is 
given  to  the  superior  Courts  by  the  9  &  10  Vict.  c.  95, 
s.  125  (which  is  the  case  here),  the  Court  or  a  Judge  at 
Chambers  "  $hdU  thereupon  by  rule  or  order  direct  that  the 
plaintiff  shall  recover  his  costs."  The  section  repeals  and, 
so  far  as  is  here  material,  re-enacts  the  13th  section  of  the 
13  &  14  Vict  c  61,  with  the  substitution  of  the  word 
'*  sbgU**  instead  of  ''  may."  But  even  upon  the  construc- 
tion of  the  13  &  14  Vict  c.  61,  the  view  ultimately  adopted 
in  all  the  Courts  was,  that  the  Court  or  Judge  had  no  dis- 
cretion to  grant  or  refuse  costs.  The  43  Eliz.  c.  6,  s.  2, 
only  applies  where  the  cause  has  been  tried  before  a  Judge. 

Oppenheim  shewed  cause  in  the  first  instance. — Hie  43 
Elis.  c.  6,  s.  2,  enacts : — ^  If  upon  any  action  personal  to  be 
brought  in  any  Her  Majesty's  Courts  at  Westminster, 
pot  being  for  any  title  or  interest  of  lands,  nor  concerning 
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the    freehold    or  inheritance  of  any  lands,  nor  for  anj 

battery,  it  shall  appear  to  the  Judges  for  the  same  Court, 

and  8o  signified  or  set  down  by  the  justices  before  whom  '• 

the  same  shall  be  tried,  that  the  debt  or  damages  to  bo 

recovered  therein  in   the  same  Court  shall  not  amount 

to    the   sum  of  40s.  or  above,  that  in  every  such  case 

the    Judges  and  justices  before  whom  any  such  action 

shall    be  pursued  shall  not  award  for  costs  to  the  party 

plaintiff,   any  greater   or  more   costs    than   the  sum    of 

the  debt  or  damages  so  recovered  shall  amount  unto,  but 

less  at  their  discretion."    Unless  this  statute  applies,  a 

plaintiff  whose  real  demand  is  under  40«.  can  obtain  his 

costs  in  the  superior  Courts  by  claiming  a  sum  above  40j., 

and  taking  out  the  sum  really  due  when  it  is  paid  into 

Court.     The  action  is  being  **  pursued  '*  in  this  Court.     A 

difficulty  is  no  doubt  created  by  the  requirement  in  the 

earlier  part  of  the  section,  that  it  should  be  signified  by 

the  justices  before  whom  the  action  is  **  tried  "  that  the 

sum  to  be  recovered  does  not  amount  to  40s.     But  it  is 

submitted  that  the  word  *'  tried  "  need  not  necessarily  mean 

**  tried  by  a  jury."    The  case  of  Regina  v.  TTie  Inhabitants 

of  Haslemere   (a)  presents  some   analogy   in   support  of 

that  view.      There,  the  defendants  having  pleaded  guilty, 

the  indictment  was  held  to  have  been  "  tried"  before  the 

Judge  of  assize  within  the  meaning  of  the  5  &  6  Wm.  4, 

c.  50,  s.  95,  on  the  ground  that  the  indictment  was  found 

in  his  Court,  and  the  defendants  were  called  on  to  plead  to 

it  before  him.     [Bramwells  B. — I  have  always  understood 

that  under  the  43  Eliz.  c.  6,  s.  2,  there  must  be  a  certificate 

by  the  Judge  who  tried  the  cause.]     There  is  no  reported 

decision  that  the  statute  does  not  apply,  where  money  is 

paid  into  Court     [Gray,  amicus  curiae, referred  to  two  un* 

(a)  3  B.  &  S.  313. 
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reported  cases.  Dntry  ▼.  Ooodatt  (a),  aigued  Hilary  Tenn^ 
1863,  and  WM  ▼.  Sandmon  {b\  aigaad  Trinity  Tenoi 
1863.] 

(a)  Dsuav  «.  Goodbaix*. 

Oraif  had  obtained  a  rule  callbg  on  tbe  dsfendant  to  sliev  came 
why  tbe  plaintiff  sbonld  not  recoyer  bia  ooata  of  thia  action.— Tbe 
affidayit  in  support  of  tbe  application  stated  tbat  the  action  wis 
brought  bj  the  plamtiff,  as  indorsee,  against  the  defendant  as  maker 
of  a  promissory  note  for  601^  to  recover  5L  16s.  the  balance  due  on  the 
note.  The  defendant  pleaded  payment  into  Court  of  IL  Is^  which  the 
plaintiff  accepted  in  full  satisfaction  and  dischai^  of  bis  daim,  and 
entered  a  noUe  prosequi  as  to  the  residue.  At  the  Ume  of  the  com- 
mencement of  the  actioUf  the  plaintiff  dwelt  at  Leicester,  in  tbe  count/ 
of  Leicester,  and  more  than  twenty  miles  from  the  defendant,  who 
then  dwelt  at  Newton,  in  the  county  of  Derby w-^A  similar  appticatioo 
had  been  made  to  MarHnj  B.,  at  Chambers,  who  dismissed  the  sum- 
mons on  the  ground  that  the  plaintiff  had  reooTered  a  leas  sum 
than  40t. 

71  Jones  shewed  cause  in  Hilary  Term,  1863  (Jan«  30),  and  referred 
to  the  13  &  14  Vict.c.61,ss.  11. 18, 15&  16  Yiet.c54,s.  4,  and9&  10 
Vict.  c.  d5,  s.  128. 

Oraif  was  not  called  upon  to  support  the  rule. 

Per  CvKZAic  (a).— The  rule  must  be  absolute. 

Rule  absolute. 


(b)  Wbbb  v.  Saxpbbsor. 

Grajf  had  obtained  a  rule  calling  on  the  defendant  to  shew  cause  why 
the  plaintiff  should  not^recover  his  costs  of  this  action. — ^The  affidaTil 
in  support  of  the  application  stated  that  the  action  was  brought 
to  recover  6/.  4s.  6d,  for  work  done  and  conveyance  of  goods,  and  wsi 
referred  by  order  of  a  Judge  to  the  certificate  of  one  of  the  Masters 
of  the  Court,  under  the  Common  Law  Procedure  Act,  1854  (17  k  18 
Yict.  0.  125).  The  Master  certified  that  the  sum  of  9s.  ami  6dl  wss 
due  to  the  plaintiff;  and  he  recovered  judgment  for  that  sum.  At 
the  time  of  the  commencement  of  the  action,  the  plaintiff  dwelt  st 
Laundon,  in  the  county  of  Oxford,  and  more  than  twenty  miles  iron 
the  defendant,  who  then  dwelt  in  Manchester  Bnildings,  Westminster. 


(a)  Pollock,  C.  B.,  Martin,  B.,  ChannsUt  B.,  and  WUds,  B. 
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The  Court  (a)  made  the  role  absolute  without  calling  on 

JEFaU  to  8U]q>ort  it 

Rule  absolute. 

(a)  PoObcXr,  C.  B.,  Martin,  B.,  BromweU,  B.,  and  CkantuH  B. 
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C  PolZocft  shewed  cause  in  last  Trinitj  Term  (June  2),  and  argued 
that  tKe  sum  of  9«.  Sd.  was  ^  recovered^  within  the  meaning  of  the 
13  &  14  Vict.  c.  61,  s.  11 ;  and  that  notwithstanding  the  15  &  16  Vict, 
c  54,  8.  4,  and  the  9  &  10  Vict.  o.  95,  s.  128,  the  Court  might  in  its 
diacretion  disallow  costs  where  the  action  was  brought  for  a  sum  so 
small  that  it  ought  nerer  to  have  been  brought  in  a  superior  Court. 

Oray^  in  support  of  the  rule. — ^The  plaintiff  dwelt  more  than  twentj 
miles  from  the  defendant,  so  that  the  case  falls  express!/  within  the 
proYlsions  of  the  15  &  16  Vict.  c.  54,  s.  4,  and  9  &  10  Vict.  c.  95,  s.  128 ; 
and  the  Court  has  no  discretion  in  the  matter. 

Per  CuBiuc  (5). — ^The  rule  must  be  absolute. 

Rule  absolute. 

(6)  PcUock,  C.  B.,  BramwU,  B.,  ChannOl,  B.,  and  WUde,  B. 


In  re  the  Estate  and  Effects  of  Dobunoo  Capdeviellb^ 

Deceased. 

XN  this  case  Domingo  Capdevielle,  executor  of  the  last  will  a  testator, 
and  testament  of  Domingo  Capdevielle,  deceased^  had  been  to^inFnmce, 

of  French 
parents,  in  the  year  1807  went'to  Cadix  where  he  was  derk  to  a  merchftDt.  He  afterwards 
went  to  Gibralter.  In  the  year  1890  he  came  to  England  and  carried  on  business  as  oom- 
mission  agent  at  Manchester  until  his  death  in  1869.  During  all  that  time  he  resided  in 
lodgings  for  which  he  paid  a  weekly  rent,  and  fhrther  weekly  sum  fbr  his  board.  In  1835 
he  Tiflited  Montozy,  and  again  in  1846»  when  he  passed  a  solemn  act  before  a  notaxy  for  the 
iveserration  of  lus  co-heredltaiy  rights  of  snccession  to  a  property  there.  He  also  then 
pninshased  a  house  and  land  at  Hontoiy,  and  desired  that  some  apartments  in  the  house 
should  be  kept  ready  for  his  return.  He  frequently  en)ressed  an  intention  to  return  to  Us 
native  country.  He  devised  all  his  real  and  personal  property  to  his  nephew  in  England. 
He  had  no  real  property  in  England,  but  a  large  amount  of  personal  property  consisting 
of  cash  and  railway  snares.         * 

Hdd : — ^First)  that  the  testator  was  domiciled  in  France,  and  therefore  his  personal  property 
was  not  liable  to  Imcy  duty :  Per  Martin^  B.,  and  Channeil,  B.    BrcamoelC  B.,  dubitante. 

Per  PoUoek,  C.  a— -That  whether  or  not  the  testator  retained  his  domicile  of  origin,  he 
acquired  a  domicile  in  England  for  the  purposes  of  commerce. 

Secondly. — ^That  iJthoudb  the  personal  property  was  not  liable  to  legacy  du^»  it  waa 
liable  to  succession  duty:  rer  Martin^  B.,  and  CkaoMM,  B.  PoUoek,  C.  B.,  and  iramweU^ 
B.,  dubitantibus. 
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1864.        served  with  a  writ  of  summons,  under  the  16  &  17  Vict 

^^~*^      c.  51,8.  48,  and  the  24  &  25  Vict  c.  92,  commanding  him, 

CiPDXTiuu.  within  fourteen  days,  to  deliver  to  the  CommisBionerB  of 

Inland  Revenue  an  account  of  all  the  legacies  and  property 
of  the  said  Domingo  Capdevielle,  deceased,  and  pay. the 
duty  chargeable  thereon ;  or  within  the  same  time  appear 
in  the  Court  of  Exchequer  and  shew  cause  why  he  made 
default. 

The  executor  entered  an  appearance,  and  filed  aflSdavits 
which  stated  the  following  facts  (a). — The  testator,  Domingo 
Capdevielle,  was  the  son  of  French  parents,  and  was  bom 
towards  the  end  of  the  last  century  at  Montory,  in  the 
canton  of  Tardets,  Basses  Pyrenees,  in  the  kingdom  of 
France,  where  his  parents  resided,  and  his  father  posseraed 
a  small  estate.  In  the  years  1807  and  1808  he  was  clerk 
to  a  French  merchant  named  Lagrave^  in  Cadiz,  in  the 
kingdom  of  Spain.  On  the  invasion  of  Spain  by  the 
French,  the  testator  and  other  Frenchmen  residing  in  Cadiz 
were  seized  and  imprisoned  on  board  a  Spanish  hulk 
lying  in  the  bay  of  Cadiz,  which  was  afterwards  driven  by 
a  storm  to  the  opposite  shore  of  Port  St.  Mary*s,  where  the 
French  army  was,  and  this  circumstance  enabled  the  tes- 
tator to  return  to  his  native  country.  After  the  peace  in 
1815,  a  friend  of  the  testator,  named  Ek:hecopar,  visited  him 
at  his  native  village,  Montory,  where  he  had  established 
a  school,  persuaded  him  to  go  to  Gibralter  (ft),  advanced 
bim  the  money  for  his  voyage,  and  saw  him  embark.  Two 
years  afterwards,  Echecopar  went  to  Gibralter  and  found 
the  testator  in  the  employ  of  his  former  principal,  Lagrave, 
who  some  years  afterwards   formed  a  partnership   with 

(a)  No  affidavit  was  filed  by  the   testator   was    sent  hj  \m 
the  Crown.  friends    to    Gibralter    to    avoid 

(b)  Another  deponent  stated  conscription, 
that  he  had  been  informed  that 
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another  French  merchant,  and  obtained  for  Capdevielle        1864. 
an  interest  in  the  new  establishment.    In  1830  he  went  to      ^T"'^*^ 
reside  at  Manchester  to  purchase  manufactured  goods  for  Capmtibua 
bis  fimiy  and  shortly  afterwards  became  the  agent  there  of 
Slessrs.  Darthez,  merchants  of  London,  for  the  purchase 
of  manufactured  goods  for  the  South  American  market. 
Finding  this  agency  more  profitable  than  his  share  of  the 
Gibralter  firm,  he  retired  from  the  partnership,  and  re- 
mained in  Manchester  as  a  shipping  and  commission  agent, 
purchasing  goods  for  Messrs.  Darthez  and  other  firms  at 
Gibralter. 

He  died  at  Manchester  on  the  6th  of  January,  1859,  and 
during  the  whole  time  he  resided  there  he  occupied  lodg- 
ings hired  by  the  week  only,  and  consisting  of  two  rooms, 
for  which  he  paid  20s.  a  week,  and  for  his  board  a  further 
sum  of  30s.  a  week. 

The  testator  went  to  Montory  in  1835,  and  again  in 
1846,  when  he  remained  there   three  months.     On  the 
18th  April,  1846,  by  arrangement  between  the  testator  and 
several  members  of  his  family,  a  solemn  act  was  passed 
before  a  notary  there,  for  the  preservation  of  his  cohere- 
ditary  rights  of  succession  over  a  property  called  Capde- 
vielle, at  Montory.     In  this  act,  to  which  his  nephew  and 
nieces  were  parties,  the  testator  was  described  as  **  Domi- 
nique Capdevielle,  merchant,  of  Manchester  in  England, 
native  of  Montory,"  and  his  nephew  and  nieces  *' declared 
that  their  uncle,  Dominique  Capdevielle,  had  been  absent 
twenty  nine  years,  and  that  he  had  not  forfeited  his  co- 
hereditary  rights  to  the  estate  of  the  house  of  Capdevielle, 
and  desired  to  inaintain  his  right  for  the  future  without 
any  opposition  whatsoever."    On  the  20th  of  April,  1846, 
the  testator,  whilst  at  Montory,  purchased  the  **  Uauras** 
estate  there,  consbting  of  a  house  with  95  acres  of  land,  for 
125,000  francs.     In  the  contract  for  the  purchase  of  this  es- 
tate, the  testator  was  described  as  ^*  Dominique  Capdevielle, 
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1864.        merchant,  of  Manchetter  in  England.'*    He  also  had  in 

V"'""^      view  the  purchase  of  an  adjoining  estate,  ealled  Gaitye. 

CAPDBnsLui.  Whilst  at  Montory  the  testator  expressed  an  intention  to 

retire  from  Manchester,  and  to  come  and  leude  in  the 
Hanras  honse  which  he  had  purchased*  A  niece  of  the 
testator  deposed  that  he  *'  left  the  house  Hauras  under  her 
care  until  his  arriTal,  and  enjoined  her  to  keep  it  in  good 
order,  and  especially  a  bed  which  he  desired  to  be  kept  in 
readiness  for  his  repose  during  his  latter  days.  From  the 
year  1840  until  the  time  of  the  testator's  death  the  depo- 
nent received  several  letters  from  him  (which  bad  been 
destroyed),  in  which  he  **  always  reiterated  his  intention 
to  retire  and  to  come  to  Montory,  and  said  therein  that 
deponent  was  to  expect  him  every  day.**  A  nephew 
deposed  that  the  testator  **  entrusted  to  him  the  reparation 
of  the  house  ^  Hauras,*  and  enjoined  him  above  all  to  have 
a  room  well  .and  properly  furnished  for  his  reception  on  his 
return,  in  which  he  might  pass  the  remmnder  of  his  days.* 
The  executor  of  the  testator,  who  assisted  him  in  his  bun- 
ness  from  the  year  1844  until  his  death,  deposed  that  ''the 
deceased  often  expressed  to  him  his  wish  and  desire  to 
retire  from  England  to  France,  and  to  end  his  days  in  the 
latter  country.  Subsequently  to  his  visit  to  Montory  in 
1846,  and  the  purchase  of  the  Hauras  estate,  he  said  to 
deponent  that  he  had  worked  long  enough ;  that  he  was  in 
a  position  to  give  up  business,  and  to  retire  to  France  to 
enjoy  the  fruits  of  his  labours,  and  that  he  intended  to  retire 
to  Montory  to  live  on  bis  property  there;  and  he  often 
repeated  the  same  expresdons  of  intention.*'  A  member 
of  the  firm  of  Messrs.  Darthez  also  deposed  to  conversations 
in  which  the  testator  expressed  an  intention  to  return  to 
France. 

The  affidavits  set  out  the  following  expressions  of  the 
testator,  in  letters  said  to  be  destroyed  In  a  letter  to  his 
brother : — **  The  time  is  not  far  distant  when  I  shall  come 


to  live  again  with  you  all,  my  dear  relationfli  with  whom  I 
desire  to  partake  of  and  enjoy  the  fruits  of  my  long  and        , 
arduous  career."   In  a  letter  to  his  friend  Hauras,  enjoining  Gapdbtiuus. 
hiuk  to  acquaint  him  when  any  good  lands  might  be  exposed 
for  sale  round  Montory,  he  wrote  : — ''  I  want  to  buy  them 
in  order  to  satisfy  the  taste  which  I  have  acquired  for 
agriculture.    I  want  to  raise  some  fine  cows  and  calves;  in 
fact  I   want  to  establish  an  English  model  farm  and  to 
become  one  of  the  largest  landed  proprietors  of  Montory.** 
The  aflBdavits  also  set  out  (amongst  others)  the  foUowing 
extract  from  a  letter  of  the  testator,  addressed  to  S.  Darthes^ 
at  Pau,  and  dated  the  13th  January,  1847. — ^^  Until  now 
obstacles  have  presented  themselves  to  prevent  the  exe- 
cuting my  proposed  retirement  from  Manchester.    I  hope 
in  God  that  I  shall  be  more  fortunate  next  i^pring^  when  I 
shall  have  the  pleasure  to  redre  to  the  Pyrenees  in  company 
of  our  respected  friend,  M.  J.  P.  Darthez  of  Paris»  who 
wishes  to  go  there  for  some  time." 

The  testator  subscribed  to  the  following  charities  at 
Montory:  ''Ecoles  des  Frdres  Chretiens  et  Secours  de 
Charity,"  '*  Bureau  de  Bienfaisance."  When  he  went  abroad 
he  obtained  his  passport  as  a  Frendi  subject ;  and  he  always 
spoke  with  afiSection  of  France  as  his  native  country. 

The  testator,  by  his  wiU,  devised  and  bequeathed  all  his 
estate,  both  real  and  personal,  whether  in  possession,  rever* 
sion,  remainder  or  expectancy,  unto  his  nephew,  Domingo 
Capdevielle  (who  resided  with  him  at  Manchester^  abso- 
lately.  The  testator  had  no  real  estate  in  England,  but 
hb  personal  estate,  which  consisted  of  railway  shares  and 
cash,  was  of  the  value  of  927921 

BovSl  and  C,  Pollock  shewed  cause  (a)  upon  the  above 

(a)  In  Trinity  Term,  Maj  28      Martin,  B^  SramweU,  B.,  and 
and  3],  before  PoOocA,  C.  B.,      Cftofuiffl;  B. 
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1864.        aflSdavits. — ^The  first  quastion  is  whether  the  testator's  per- 
'^^"^      sonal  property  is  liable  to  legacy  duty.    That  depends  iqxs 
Cafdstiklu.  his  place  of  domicile,  for  personal  property  havitigiioatai 
foUows  the  domicile  of  the  owner.  At  one  time  it  was  con- 
sidered that  the  55  Geo.  3,  c  184,  sched.  pt.  3,  tit.  Legaaes» 
1 1  (a),  applied  to  all  legacies,  whether  the  testator  was  donn- 
ciled  in  this  country  or  not,  but  the  case  of  ThamMm  ▼.  Tie 
Advocate  General  {b)  decided  that  general  words  of  the 
statute  *^  every  legacy  given  by  any  will  or  testamentiiy 
instrument  of  any  person"  must  of  necessity  receive  same 
limitation ;  and  that  the  statute  did  not  extend  to  the  will 
of  any  person  who  at  the  time  of  his  death  was  domiciled 
out  of  England,  whether  his  property  was   in   England 
or  not.     That  decision  proceeded  upon  this  general  prin- 
ciple, that  there  was  no  intention  to  legislate  on  behalf  of 
persons  not  subjects  of  this  realm,  a  principle  adopted  in 
the  case  of  copyright  and  other  cases.     The  testator  st 
the  time  of  his  death  was  domiciled  in  France.      France 
was  his  domicile  of  origin,  and  he  never    acquired  s 
domicile  elsewhere.      Both   the  factum  and  animus  are 
wanting,  for  the  residence  of  the  testator  in  this  c^ontiy 
was  not  permanent  but  temporary ;  and  he  never  intended 
to  abandon  his  domicile  of  origin.     He  originally  came  to 
this  country  as  a  traveller  or  agent,  lived  in  lodgings  at  a 
weekly  rent,  twice  visited  his  native  country,  purchased  an 
estate  and  subscribed  to  charities  there ;  declared  his  right 


(a)  Declares  that  dutjr  shall  be 
payable  **  For  every  l^;ac7  speci- 
fic or  pecuniary,  or  of  any  other 
description,  of  the  amount  or 
value  of  20^.  or  upwards,  given  by 
any  will  or  testamentary  instru- 
ment of  any  person  who  shall 
have  died  afler  the  5th  April, 
1805,  either  out  of  his  or  her 


personal  or  moveable  estate,  or 
out  of  or  charged  upon  his  or  her 
real  or  heritable  estate,  or  out  of 
any  money  to  arise  by  the  ss^f 
mortgage,  or  disposiUon  of  his  or 
her  real  or  heritable  estate,  or 
any  part  thereof,*'  &c. 
(h)  12  CI.  &  F.  1. 


In  bb 
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to  be  considered  one  of  the  co-hereditary  representatives  of 
tlie  family,  and  frequently  expressed  an  intention  to  return 
and  end  his  days  in  his  native  country.  Cafsxvisllb. 

There  are  three  distinct  descriptions  of  domicile.  Iiret  the 
domicile  spoken  of  by  writers  on  international  law^  which  is  a 
question  of  belligerent  rights,  as,  for  instance,  the  capture  of  a 
person  upon  the  ship  of  an  enemy.     There  the  domicile  is 
easily  determined.  A  person  who  goes  to  a  foreign  country  to 
trade  is  under  the  protection  of  that  country,  and  is  domi- 
ciled where  his  trade  is  carried  on.     The  second  is  muni- 
cipal domicile,  which  does  not  exist  in  this  country,  because 
the   word  'domicile'*  is   unknown   to  the   English  law. 
That  has  no  reference  to  this  case,  except  so  far  as  the 
fact  of  a  man  having  a  municipal  domicll  would  be  some 
evidence  of  what  was  his  international  and  ordinary  domi- 
cile.    Here,   the  testator  exercised  no  municipal   rights 
in  this  country.     Thirdly,  there  is  the  domicile  now  in 
question.   One  of  the  principles  established  with  reference  to 
such  domicile  is,  that  the  domicile  of  origin  must  prevail  until 
the  party  has  not  only  acquired  another,  but  has  manifested 
and  carried  into  execution  an  intention  of  abandoning  his 
former  domicile :  Munro  v.  Munro  (a).     The  presumption 
of  law  is  against  an  intention  to  abandon  the  domicile  of 
origin.    No  doubt,  length  of  residence  in  a  foreign  country, 
per  se,  according  to  time  and  circumstances^  raises  a  pre- 
sumption of  intention  to  abandon  the  domicile  of  origin 
and  to  acquire  a  new  domicile,  but  such  presumption  may 
be  rebutted  by  &cts  shewing  that  there  was  no  such  inten- 
tion.   A  change  of  domicile  is  not  to  be  inferred  from  the 
fact  of  a  lengtbened  residence  in  a  foreign  country.     To 
constitute  a  change  of  domicile  it  must  be  animoet  facto: 

(a)  7  CI.  &  F.  842. 
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1864. 

Iv  ma 
Gin^MTiBLu.  Lord  Cranwarih 


BodjfiOM  ▼•  Beancheine  {a).    These  principlee  were  affirmed 
by  the  House  of  Lords  in  MooTthoH$B  ▼.  Lord  (A).    There 

aid : — **  Li  order  to  acquire  a  new  domi* 
cile,  according  to  an  expression  which  I  believe  I  used  on 
a  former  occasion,  and  which  I  shall  not  shrink  on  that  ac- 
count from  repeating^  because  I  think  it  is  a  correct  slate- 
ment  of  the  law,  a  man  must  intend  quatenui  £a  Ulo  txmere 
patriam."  Lord  Chdmrford  and  Lord  KingidaiDn  used  ez« 
pressions  to  the  same  effect.  It  is  not  enough  for  a  person 
to  take  a  house  in  the  new  country,  even  with  the  probar 
bilitj  and  the  belief  that  he  maj  remain  there  all  the  daja 
of  his  life.  Change  of  residence  alone,  however  long  and 
continued,  does  not  effect  a  change  of  domicile,  as  regula- 
ting the  testamentary  act  of  the  individual :  Bremer  v.  Free^ 
man  (c),  Brewn  v.  Smith  {d).  Pothier  lays  down  that  a  per- 
son can  only  establish  a  domicile  ammo  ei  facto ;  but  when 
the  domicile  is  once  established  in  a  place,  it  may  be  re- 
tmned  animo  $olo:  Introduction  G^n^rale  auz  Coutames 
d*C)rl&uis,  chap.  1,  s.  9  (e).  Vattel  says  that  domicile  is  a 
fixed  residence  in  any  place,  with  an  intention  of  always 


(a)  12  Moore,  P.  C.  2SS. 

(6)  10  H.  L.  272. 

(c)  I  Desae  EocL  Bep.  192. 

Id)  \S  BesT.  444. 

(e)  The  following  passage  was 
cited  : — **  Obserres  qu'il  n'est 
pai  n^anmoins  tonjoars  n^eessairs 
qu*une  penonne  ait  actuellement 
one  demeare  dans  an  lieu,  poor 
que  oe  Ilea  soit  odui  de  son  do* 
mioile :  car  uns  personne  ne  pent, 
^  la  ▼6*it^  dtablir  son  domicile 
dans  on  lien  qu*€mimo  9t /aeh^ 
en  s*jr  ^bliosant  une  demeare: 
mab  le  domicile  une  fois  ^tabli 
dans  un  lieu,  peut  s*jr  retenir 
ammo  iolo,    C*est  ce  qui  arrive 


lorsqu'une  personne  quitte  le 
lieu  de  son  domicile  pour  on 
long  vojrage,  on  pour  alter  r6- 
sider  dans  un  lieu  oil  FiqipeUent 
des  afTaires  passag^rea,  ou  un 
emploi  amoTible;  car,  quoiqas 
oette  personne  ait  emporti  aveo 
elle  tons  ses  effets,  et  n*ait  con* 
senr^  aucune  demeure  dans  le 
lien  de  son  domicile  d'oik  elle  ert 
partie,  n^anmoins  elle  est  toi;y  oon 
censte  oonserver  ammo  son  domi* 
cile  dans  oe  lieu,  et  elle  demeors 
Bujette  auz  statuts  personneb  de 
ce  lieu,  tant  qu*elle  ne  s'est  psi 
^iabli  uUeurs  un  T^itahle  st 
perp^tuel  domicile.** 
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Staying  there:  Lit.  1,  chap,  xix,  §  218  (a).    There  miist 
be   an  intention  to  change  the  domicile.     [Martin^  B.— 
Story's  definition  is,  "  that  that  place  is  properly  the  domi-  Capdkvieiu. 
cile  of  a  person,  in  which  his  habitation  is  fixed  without  any 
intention  of  removing  therefrom."    But  he  afterwards  sajs, 
**  if  a  person  has  actually  removed  to  another  place,  with  an 
intention  of  remaining  there  for  an  indefinite  time,  and  as 
a  place  of  fixed  present  domicil,  it  is  to  be  deemed  his 
place  of  domicily  notwithstanding  he  maj  entertain  a  floating 
intention  to  return  at  some  future  period :"  Storj's  Conflict 
of  Laws,  chap,  iii,  §§  43,  46.]     On  what  day  or  in  what 
year  can  it  be  said  that  the  testator  abandoned  his  French 
domicile  ?  [Pollack^  C.  B. — ^There  are  many  cases,  both  in 
law  and  out  of  it,  in  which  it  may  be  predicated  that  a 
change  has  taken  place,  though  it  may  be  difficult  to  specify 
the  precise  time.]     Some  persons  go  abroad  for  the  benefit 
of  their  health,  others  for  the  increase  of  their  fortunes  or 
the  advancement  of  their  families;   but   the  domicile  of 
origin  remains,  unless  there  is  a  fixed  intention  of  aban- 
doning it  and  permanently  adopting   another  domicile. 
IPollockf  C.  B.— If  you  adopt  another,  do  you  not  perma- 

(a)   The    following   passages  temps,  dans  an  lieu,    poor  sea 

were  cited : — ^  Le  domicile   est  affaires,  n*j  a  qa*une  simple  habi- 

Inhabitation  fiz^  en  qaelque  lieu,  tation,  sans  domieiU,    Cesi  ainsl 

dans   rintention    d*j    demeurer  qne  Tenvoy^  d*un  prince  Stranger 

toujours.     Un  homme  n*^tablit  n'a  point  son  domicile  )k  la  cour 

done  point  son  domicile  quelque  oii  il  reside.** 

part,  ^  moins  qu*il  ne  fasse  suf-  *'  Le  domicile  naturely  ou  <f  ort- 

fisamment  connaitre,  soit  tacite-  gine^  est  celui  qae   la  naissance 

ment,  soit   par  une  declaration  nous  donne,  Ik  o\X  notre  p^re  a  le 

ezpresse,  son    intention    de    s*j  sien ;  et  nous  sommes  cens^  le 

fixer.  Au  reste,  cette  declaration  retenir,  tant  que  nous  ne  Taban- 

n'emp^he  point  que  s'il  vient  k  donnons  pas  pour  en  choisir  un 

changer    de    sentiment  dans    la  autre.    Le  domicile  acqtde  (ad^ 

suite,  il  ne  puisse  transporter  son  eciUHum)  est  celui  que  nous  nous 

domicile    ailleurs.    £n  ce  sens,  ^tablissons  par  notre  propre  vo« 

celui   qui    s*arrdte,  meme    long  lont^." 

VOL.  U. — H.  &  C,  T  T  T  EXCH. 
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1664,       nently  adopt  it  ?]    The  expression  '*  permaneutly  adopt"  is 
^•j^      used  by  Lord  Chehmford  in  his  judgment  in  MoarehouMe  ▼. 
CAPDivijaiA  £ordL     The  true  rule  is  laid  down  by  Lord  Wetulet/dale  in 
Aikmany.Aikman  (a) :  ''Every  man's  domicile  of  origin  must 
be  presumed  to  continue  until  he  has  acquired  another  sole 
domicile  by  actual  residence,  with  the  intention  of  abandon- 
ing his  domicile  of  origin."  Here  there  was  no  fixed  habita- 
tion at  Manchester  or  any  intention  of  remaining  there, 
except  week  by  week  as  long  as  convenient,  and  there  was 
a  clear  intention  of  returning  to  France.    [^Pollock,  C.  B. — 
May  not  a  man  have  two  domiciles  ?    Probably  in  France 
they  would  say  that  the  testator  had  a  French  domicile,  and 
we  may  say  that  he  had  an  English  domicile.     Suppose  a 
person  who  was  bom  in  the  East  Indies  acquired  a  lai^ 
fortune  there,  and,  uno  flatu,  bought  land  in  Scotland  and 
England,  and  resided  one  half  of  the  year  in  Scotland  and 
the  other  half  in  England.  Where  would  his  domicile  be?] 
It  would  be  diflScult  to  determine.     The  domicile  of  origin 
is  presumed  to  continue,  and  the  onus  of  proving  an  inten- 
tion to  abandon  it  is  on  those  who  assert  a  change:  La 
Virffinie(b)f  In  re  Steer  (c). 

Secondly,  if  the  property  is  not  liable  to  legacy  dnty,  it 
is  not  liable  to  succession  duty.  Assuming  that  the  testator 
was  domiciled  in  France  at  the  time  of  his  death,  there  was 
no  jurisdiction  over  him  merely  because  he  had  personal 
property  in  this  country.  It  might  as  well  be  contended 
that  if  a  Frenchman  domiciled  in  France  made  a  will  there 
and  appointed  a  trustee  of  his  personal  property  in  EIngland, 
the  trustee  would  be  liable  to  pay  succession  duty  though 
the  property  was  not  liable  to  legacy  duty.  It  would  be 
contrary  to  every  principle  of  legislation  to  affect  the  per- 
sonal  property  of  a  Frenchman  domiciled  abroad,  and  con- 

(a)  8  Macq.  854. 877.  (b)  5  Bob.  Adm.  Bq>.  98. 

(c)  8  H.  &  N.  594. 
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trary  to  the  principles  of  the  SaccesBion  Datj  Act  to  render       1864. 
personal  property  not  liable  to  legacy  duty  liable  to  soccea-      V^'^^' 
sion  duty.   The  British  pariiament  has  no  power  to  legislate  Capdevielu 
for  aliens  beyond  British  territory :  per  Lord  Campbell  in 
Goosey  ▼.  Jeffries  (a>   The  Succession  Duty  Act,  1853  (16  & 
17  Vict,  a  51),  is  in  pari  materifi  with  the  Legacy  Duty  Acts. 
X^Channell,  B. — The  rate  of  duty  is  the  same  in  both.]  Its  title 
shews  that  the  Succession  Duty  Act  comprehends  both  suc- 
cessions and  legacies.     It  is  evident  from  the  first  section 
that  as  regards  real  property  its  situation  is  the  test  of  its 
chargeability  with  duty,  for  the  term  ''real  property^  is 
confined  to  property  in  Great  Britain  and  Ireland.     With 
respect  to  personal  property,  there  is  no  limit  as  to  its 
situation,  yet  it  is  admitted  that  the  Act  does  not  apply  to 
all  personal  property  wherever  situate.    The  language  of 
the  2nd  section  {b)  is  quite  as  general  as  that  of  the  36 
Geo.  3,  c.  52,  s.  7,  and  the  55  Geo.  3,  c.  184,sched.  part  3, 
tit  Legacies  (c);  and  ought  to  receive  the  limitations  intro- 
duced into  those  Acts  by  the  House  of  Lords  in  TTiamson  v. 
The  Advocate  General  (d).  The  words  ''every  past  or  future 
disposition  of  property**  cannot  apply  to  all  dispositions  of 
property  whether  by  an  Englishman  or  a  foreigner,  and  whe- 
ther situate  in  England  or  abroad ;  and  "  every  devolution 


(a)  6  Exoh.  593. 

(*)  Sect.  2:— «« Every  past  or 
Allure  disposition  of  property,  bjr 
reaaon  whereof  tnj  person  has  or 
shall  become  beneficially  entitled 
to  any  property  or  the  income 
thereof  upon  the  death  of  any 
penon  dying  after  the  time  ap- 
pointed for  the  commencement  of 
this  Act,  either  immediately  or 
after  soy  interval,  either  certainly 
or  contingently,  and  either  origi- 
nally, or  by  way  of  substitutive 
limitation,  and  every  devolution 


by  law  of  any  beneficial  interest 
in  property  or  the  income  thereof, 
upon  the  death  of  any  person 
dying  after  the  time  appointed 
for  the  commencement  of  this 
Act,  to  any  other  person,  in 
possession  or  expectancy,  shall 
be  deemed  to  have  conferred  or 
to  confer  on  the  person  entitled 
by  reason  of  any  such  disposition 
or  devolution  a  succession,**  &€• 

(c)  iliilf,  p.  990,  note. 

(d)  12  CI.  k  F.  1. 
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1864.  by  law**  cannot  apply  to  all  devolutions,  but  only  to  devola- 
^'"'^  tions  by  English  law  of  property  situate  in  England,  and 
Cappktisllx.  the  words  "  on  the  death  of  any  person/'  cannot  apply  to 
every  person  whether  a  subject  of  this  kingdom  or  a 
foreigner,  and  whether  domiciled  within  the  realm  or 
abroad.  By  the  9th  section  the  duties  are  to  be  considered 
as  stamp  duties.  The  10th  section  imposes  certain  rates  of 
duty  according  to  the  relation  of  the  successor  to  the  pre- 
decessor. That  can  only  relate  to  a  succession  by  English 
law  to  property  in  England.  By  the  18th  section,  no  duty 
shall  be  payable  '^  by  any  person  in  respect  of  a  succession, 
who,  if  the  same  were  a  legacy  bequeathed  to  him  by  the 
predecessor,  would  be  exempted  from  the  payment  of  duty 
in  respect  thereof  under  the  Legacy  Duty  Acts.*'  That 
has  been  interpreted  to  mean  where  legacies  are  expressly 
exempted:  The  Attorney  General  v.  Fitzjohn  (a) ;  but  it  is 
important  as  shewing  that  the  Acts  are  in  pari  materia.  The 
18th  section  proceeds  to  say: — ^^And  no  person  charged 
with  the  duties  on  legacies  and  shares  of  personal  estate  under 
the  Legacy  Duty  Acts,  in  respect  of  any  property  subject 
to  such  duties,  shall  be  charged  also  with  the  duty  granted 
by  this  Act  in  respect  of  the  same  acquisition  of  the  same  pro- 
perty.^'  The  19th  section  says  that  leasehold  estates  shall  be 
no  longer  charged  under  the  Legacy  Duty  Acts  as  personal 
estate.  The  30th  and  32nd  sections  alsoshew  that  the  Legacy 
Duty  Acts  and  the  Succession  Duty  Act  ought  to  receive  the 
same  construction.  In  re  Bruce  {h)  is  an  express  authority 
that  property  in  this  country  belonging  to  a  foreigner  who 
.dies  abroad,  appoints  an  English  executor,  and  bequeaths 
to  English  legatees,  is  not  liable  to  legacy  duty.  This  point 
came  before  the  Lords  Justices  in  the  case  of  In  re  WalhpU 
Trusts  (c).     There  a  married  woman,  domiciled  abroad, 

(a)  2  H.  &  N.  465.  (&)  2  G.  &  J.  436. 

(c)  38  L.  J.,  Chan.  351. 
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exercised  by  her  will  a  general  absolute  power  of  appoint-        1864. 
ment,  given  to  her  by  the  will  of  her  father,  over  property       V~^^^ 
situate  in  England,  and  Lord  Justice    Turner  held  that  Capdkviblle. 
legacy  duty  was  not,  but  that  succession  duty  was  payable 
by  the  appointees.     Lord  Justice  Knight  Bruce  expressed 
an  opinion  that  the  legacies  were  subject  either  to  legacy 
duty  or  succession  duty  and  that  it  was  of  no  practical  im- 
portance which.     Lord  Justice  Turner  also  held  that  the 
Succession  Duty  Act  applied  to  persons  wherever  domi- 
ciled, and  that  the  rule  ^'mobilia  sequuntur  personam** 
cannot,  as  under  the  Legacy  Duty  Acts,   be   made   the 
ground  of  an  exemption  from. duty.     [Pollock,  C.  B. — Is 
not  the  rule  of  law,  that  when  a  power  is  exercised  it  is 
supposed  to  be   the   act  of  the  person  who  created  the 
power?    If  so,  the  decision  in  Gallop's  Case  was  correct. 
Martin,  B. — The  ground  of  Lord  Justice  Turners  decision 
was  that  the  Succession  Duty  Act  ought  not  to  receive  the 
same  limited  construction  as  the  I^egacy  Duty  Acts.]     In 
the  case  of  succession  duty  there  is  a  territorial  jurisdiction 
over  the  real  property  by  reason  of  its  situation,  but  that  is 
not  so  with  respect  to  personal  property.     Therefore  the 
judgment  of  I^rd  Justice  Turner  in  WaUojPs  Case  cannot 
be  supported.     That  case  was  founded  on  the  decision  of 
the  Lords  Justices  in  the  case  of  In  re  Lovelace  (a);  but 
that  case  does  not  govern  this,  because  the  ground  of  that 
decision  was  that  the  succession  was  derived  from  the  donor 
of  the  power,  and  he  was  domiciled  in  England.     [Pollock, 
C.  B. — In  re  Wallop  has  only  a  secondary  authority,  as  the 
expression  of  the  opinion  of  an  eminent  Judge  and  not  the 
authority  of  a  decided  case,  because  Lord  Justice  Knight 
Bruce  did  not  acquiesce  in  the  grounds  upon  which  Lord 
Justice  Turner  based  his  decision,  but  decided  on  a  differ- 
ent ground,  and  many  of  the  expressions  of  Lord  Justice 

<a)  4  De  Gez  &  J.  340. 
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1864.        Turner  were  not  necesBaiy  for  the  deciHon  of  the  caie.]— 
^"7^"^^^      The  J  also  referred  to  Isherwood  ▼.  Oldknaw  («)• 
Capdctiklue. 

The  Attorney  General  and  Beavan,  in  sapport  of  the 
Bummons  (May  31)^ — Firsts  the  evidence  primfi  facie  esta- 
bliflhes,  animo  et  facto,  an  English  domicile.  There  are  no 
circumstances  which  indicate  that  the  testator  erer  intended 
to  retain  his  domicile  of  origin.  The  &ct8  that  he  purchased 
property  in  France,  and  his  desire  to  retain  hb  hereditary 
rights,  are  insufficient  for  that  purpose.  He  resided  for 
thirty  years  at  Manchester,  where  he  carried  on  the  busi- 
ness of  a  commission  agent,  by  which  he  acquired  a  large 
property,  and  in  the  deed  of  conveyance  drawn  up  in  France 
he  is  described  as  a  merchant  at  Manchester.  No  inference 
can  be  drawn  from  the  fact  that  he  lived  in  lodgings;  it 
may  have  been  for  convenience.  In  Pbillimore  on 
Domicil,  ccvu.,  p.  122,  it  is  said  that  in  America  'Mittle, 
if  any,  stress  is  laid  upon  the  fact  of  a  person's  being  only 
a  boarder  or  lodger  at  a  place.  On  a  question  of  domicile, 
(it  was  said  by  President  Buih)^  the  mode  of  living  is  not 
material,  whether  on  rent  at  lodgings,  or  in  the  house  of 
a  friend.  The  apparent  or  avowed  intention  of  constant 
residence,  not  the  manner  of  it,  constitutes  the  domicil." 
Again,  in  Whicker  v.  Hume  (i),  where  the  question  wsi 
whether  a  Scotchman  was  domiciled  in  Scotland  or  England^ 
*  Lord  Lfangdaht  M.  R.^  said : — **  1  consider  it  to  be  imma- 
terial whether  be  resided  in  a  house  of  his  own  or  in 
lodgings.  In  fact  he  resided  in  T^ondon,  with  such  oca^ 
sional  exceptions  or  absences  as  were  consistent  with 
London  being  his  usual  and  common  place  of  residence. 
We  have  the  undoubted  fact  of  residence,  and  if  we  can 
see  from  the  evidence  that  this  &ct  during  its  continuance 
was  accompanied  by  an  intention  to  make  London  his 
(o)  3  M.  &  Sel.  883.  (b)  13  Beav.  366.  395. 
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permanent  place  of  reflidence,  and  the  central  place  of       1864. 

liis  affaira  and  business,  then  it  must,  I  think,  be  con-      *^^r^-^ 

Ih  as 

sidered  that  London  became  his  domicile,  with  the  legal  CAnvnxuM. 
incidents  of  domicile."    It  is  said  that  the  testator  always 
regarded  France  as  his  native  country,    but  he  would 
naturally  do  so,  having  been  bom  in  France.     In  Whicker 
V.  Hume  {a)  Lord  Langdale  observed,    that  the  testator 
never  thought  of  repudiating  or  abandoning  his  character 
of  Scotchman;  and  that  there  was  no  foundation  in  law 
for  the  notion  that  he  could  not  acquire  a  domicile  in 
England  without  repudiating  his  nationality  as  a  Scotchman. 
[Martin^  B.' — There  must  be  the  concurrence  of  the  animus 
and  fiustum :  Aiiman  v.  Aikman  {b\  ITie  Attorney  General 
V.  jRowe  (c).]     When  once  the  factum  is  established,  the 
animus  is  easily  ascertained  from   acts  and  declarations. 
Here  the  testator  may  have  had  a  floating  intention  to 
return  to  France,  but  the  factum  was  wanting.     In  Hodg^ 
eon  V.  De  Beauchesne  {d)   the  presumption   arising  from 
the  fact  of  long  residence  in  France  was  counteracted 
by  evidence  of  intention.     The  fact  of  a  long  residence 
in  England,   for   the   purpose  of  carrying   on   business 
there,  is  inconsistent  with  the  intention  of  converting  it 
into  a  transitory  residence.     In  order  to  prove  intention, 
regard  must  be  had  to  the  fact  of  residence,  its  object,  pur- 
pose, and  the  circumstances  attending  it.     The  dictum  of 
Lord  Cranworthf  in  Whicker  v.  Hume{e)  and  Moorehousey. 
Lord  {/},  which,  when  unexplained,  may  seem  doubtful, 
cannot  have  the  meaning  put  upon  it,  for  it  would  be  incon- 
sistent with  the  authorities  relating  to  Englishmen  domi- 
ciled in  India;   and  moreover  in  Whicker  y.  Hume  there 
was  no  indication  of  an  intention  ''exure  patriam,^  but 

(a)  13  BeaT.  866.  397.  (d)  12  Moo.  P.  C.  2S5. 

(6)  8  Macq.  854.  877.  («)  7  H.  L.  124.  159. 

(c)  1  U.  &  C.  81.  (/)  10  H.  L.  272.  288. 
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tbe  testator^  a  Scotchman,  was  held  to  have  changed  his 
Ih  rb        domicile  by  a  ten  years*  residence  in  London,  althoagh  he 
Capdivibixb.  continued  to  express  an  attachment  to  Scotland.   Therefore 

the  words  '*  exure  patriam'*  require  some  limitation ;  and 
they  cannot  mean  ''give  up  allegiance  to  the  country  of 
birth,"  but  onlj  **  give  it  up  as  a  place  of  residence."  In 
Philliroore  on  Domicil,  chap,  ii.,  p.  11,  there  are  definitions 
of  domicile,  according  to  the  Roman  and  the  French  civil 
law,  which  would  include  this  case.  The  learned  author 
considers  that  the  American  Judges  have  been  most  suc- 
cessful in  their  attempts  to  define  the  word,  and  that  it  may 
be  accurately  designated  as  ''a  residence  at  9  particular 
place,  accompanied  with  positive  or  presumptive  proof  of 
an  intention  to  remain  there  for  an  unlimited  time."  He 
proceeds  to  say  ''  Domicil  answers  very  much  to  the  com- 
mon meaning  of  our  word  '  home* ;  and  when  a  person 
possessed  two  residences  the  phrase,  *  he  made  the  latter 
his  home*  would  point  out  that  to  be  bis  domicil."  Mr. 
Justice  Story  in  his  Conflict  of  Laws,  chap,  iii.,  $  42,  p.  51, 

3rd  ed.,  first  gives  the  definition  of  the  Roman  law  (a). 

« 

The  learned  author  then  proceeds  to  state  the  definitions 
of  the  French  jurists  (b).     Vattel  has  defined  domicile  to 


(a)  In  eodem  loco  singalos  ha- 
bere domicilium,  non  ambigitur 
nbi  quia  larem  rerumque  ac  fur* 
tunaram  suarum  sum  mam  con- 
Btituit ;  unde  (rursus)  non  sit 
discessurus,  si  nihil  avocet ;  unde 
cum  profectua  est,  peregrinari 
Tidetur:  quod  si  rediit,  peregri* 
nari  jam  destitit :  Cod.  Lib.  10, 
tit.  39, 1.  7. 

Si  quis  negotia  sua  non  in 
eohnia  sed  in  municipio  semper 
agit  t  in  illo  vendit,  emit  contnu 
hit,  eo  in  foro,  balineo,  spectaoulis 


utitur;  ibi  fesios  dies  celebrat; 
omnibus  denique  municipii  com- 
modis,  nulHs  coloniarum  fruitur ; 
ibi  magis  habere  domicilntm  quam 
ubi  colendi  cau8&  diversatur  :** 
Dig.  Lib.  50,  tit.  1,  L  27. 

(b)  Denizart  SHjsi—'^Le  do- 
micile est  le  lieu,  oh  une  personne 
jouissant  de  ses  droits,  ^tablit  sa 
demeure  et  le  si6ge  de  sa  for- 
tune :**  Denizart,  art.  Domicil. 
The  Encjclopedist  sajs : — ^  Cest 
k  proprement  parler,  Tendroit  oii 
Ton  a  place  le  centre  de  ses  af- 
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be  *'  a  fixed  residence  in  any  place,  with  an  intention  of       1864. 
always  staying  there."  But  Story  observes  that  it  would  be      V^^^ 
more  correct  to  say,  that  that  place  is  properly  the  domicile  Capdkviklli* 
of  a  person  in  which  his  habitation  is  fixed,  without  any 
present   intention  of  removing  therefrom.      Story,  §  44, 
says: — *'Two  things  then,  must  concur  to  constitute  domi- 
cile ;  first,  residence ;  and  secondly,  jthe  intention  of  making 
it  the  home  of  the  party."    There  must  be  the  fact  and  the 
intent,;    for,  as  Pothier  has  truly  observed  (a),  a  person 
cannot  establish  a  domicile  in  a  place,  except  it  be  animo  et 
facto  (J).    [Pollock^  C.  B. — Suppose  a  Frenchman,  who  was 
making  in  fhis  country  10,000/.  a  year,  was  asked  whether 
be  meant  to  abandon  his  French  domicile,  and  he  replied, 
*'  No,  I  do  not,  I  love  my  native  country,  but  I  mean  to 
stay  in  England  so  long  as  I  make  10,000/.  a  year,"  if  he 
died  in  this  country  I  apprehend  that  notwithstanding  his 
declaration  he  would  have  acquired  an  English  domicile.] 
It  is  the  fact  of  residence  coupled  with  an  intention  of 
remaining  which  constitutes  domicile;  a  change  of  resi- 
dence  for  a  mere  temporary  purpose  is  insufficient :  Story, 
§  44.      It  is  asked,  **when  did  the  testator's  change  of 
domicile  take  place  ?  "    There  is  ample  ground  for  saying 


faires  '/*  Encyclop.  Moderne,  art. 
DomiciL  Poticr  says  : — •'  C'est 
le  lieu,  oh.  une  personne  a  6tabli 
le  si^e  principal  de  sa  demeure  et 
de  ses  affaires  :**  Pothier,  Introd. 
Cout  d'Orl^ans,  ch.  1«  §  1,  art.  8. 

(a)  Pothier,  Cout.  d'0rl6anf, 
ch.  1,  §  I,  art  9. 

(b)  Voet  emphaticallj  says  :— 
'^Illud  certum  est,  neque  solo 
animo  atque  destinatione  patris 
familias,  aut  contestatione  sol&, 
sine  re  et  pacto,  domicilium  con- 
stitui ;  neque  bo1&  domos  compa- 


ratione  in  aliqua  regione ;  neque 
Bol&  habitatione  sine  proposito  il- 
lic  perpetuo  morandi  :**  1  Yoet 
ad  Pand.  Lib.  5,  tit.  1,  n.  98. 
So  D' Argentr^  says  : — "  Quamo- 
brem,  qui  figendi  ejus  animnm 
non  habent,  sed  usus,  necessitatis, 
aut  negotiationis  causa  alicubi 
sint,  protinis  a  negotio  discessuri, 
domicilium  nullo  temporis  spatio 
constituent;  cum  neque  animo 
sine  facto,  neque  factum  sine  ad 
id  sufficiat  :**  D*Argentr^  ad  Leg. 
Britonum,  art.  9,  n.  4,  p.  26. 
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1864.  ^A^  i^  ^<>ok  place  wbeD  the  testator  left  Gibralter,  and 
^^^^^'^^  instead  of  returning  to  France  came  to  England  with  an 
Cafobviblls.  intention  of  remaining  there.  Mr.  Justice  Story  deduces 
certain  rules  from  the  principles  which  have  been  established, 
the  fourteenth  of  which  is,  **  the  mere  intention  to  acquire  a 
new  domicile,  without  the  fact  of  an  actual  removal,  avails 
nothing,  neither  does  the  fact  of  removal  without  the  inten* 
tion.^  The  eighteenth  is : — **  If  a  person  has  actually  re- 
moved to  another  place,  with  an  intention  of  remaining 
there  for  an  indefinite  time,  and  as  a  place  of  fixed  present 
domicile,  it  is  to  be  deemed  his  place  of  domicile  notwith- 
standing he  maj  entertain  a  floating  intention  to  retam  at 
some  future  period.''  The  same  doctrine  is  laid  down  in 
Surge  Com,  Colonial  Law,  pp.  41,  42.  [Martin,  B. — 
Suppose  a  foreigner  came  to  this  country  with  the  inten- 
tion of  remaining  so  long  as  his  health  and  reasoning 
powers  enabled  him  to  carry  on  his  profession,  but  with 
a  firm  determination  to  return  to  his  native  country 
when  they  failed,  where  would  be  his  place  of  domicile?] 
In  this  country.  [Martin,  6. — According  to  what  was  said 
by  Lord  Cranworth,  Lord  Chelmsford  and  Lord  JSSnffsdoum, 
in  Moorehouse  v.  Lord,  it  would  not]  The  context  shews 
that  the  strong  expressions  there  used  were  merely  meant 
to  convey  the  idea  ,of  a  person  incorporating  himself  as  a 
permanent  settlor  in  another  country.  If  a  man  were  bound 
to  do  every  possible  act  to  constitute  himself  a  subject  of 
the  foreign  state,  no  question  of  domicile  could  ever  arise. 
In  all  the  cases,  the  acts  have  been  such  as  were  consistent 
with  an  attachment  to  the  native  country,  and  also  with  an 
intention  to  reside  permanently  in  the  foreign  country.  In 
The  Attorney  General  v.  Kent  (a),  it  is  clear  that  the  testa- 
tor,  a  Portuguese,  never  intended  to  divest  himself  of  his 

(a)  I  H.  &  C.  18. 
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domicile  of  origin,  for  he  described  himself  in  his  will  as  a        1864. 
Portuguese  subject,  and  he  was  an  attache  of  the  Portuguese      "^^^-^    : 
Embassy,  yet  it  was  held  that  he  had  acquired  an  English  Capozyislul 
domicile.     In  Moorehouse  v.  Lard  (a),  Lord  Chelmsford  said 
tbat  the  deBnition  of  the  Vice  Chancellor  was  **  liable  to  ex- 
ception in  omitting  one  important  element,  namely,  a  fixed 
intention  of  abandoning  one  domicile  and  permanently 
adopting  another.     The  present  intention  of  making  a 
place  a  person's  permanent  home  can  exist  only  where  he 
has  no  other  idea  than  to  continue  there,  without  looking 
forward  to  any  event,  certain  or  uncertain,  which  might 
induce  him  to  change  his  residence.''    [BramweU,  B. — 
Suppose  a  person  was  satisfied,  from  having  tried  year  after 
year  an  English  and  an  Italian  climate,  that  he  could  not 
live  in  health  and  peace  in  England,  and  therefore  sold 
bis  house  and  furniture  and  removed  to  Naples,  having  no 
expectation  whatever  of  returning.     Then  suppose  some 
one  said  to  him,  *'  If  your  health  should  be  restored,  would 
you  return  to  England?'*  and  he  answered,  *' certainly ;'' 
why  would  not  that  be  a  change  of  domicile  ?    And  yet  it 
would  agree  with  the  Vice  Chancellor's  definition  and  with 
what  Lord   Chelmsford  says  (a)-: — **I  pointed  out  in  the 
course  of  the  argument  that  this  definition  would  reach  the 
case  of  a  person  of  delicate  health  going  to  a  milder  climate 
with  a  determination  to  remain  there  until  his  health  was 
completely  restored."]     An  intention  of  permanent  resi- 
dence may  often  be  engrafted  upon  an  inhabitancy  originally 
taken  for  a  special  or  fugitive  purpose :  Story,  Conflict  of 
Law,  §  45,  p.  55.   The  rule  as  to  Anglo-Indian  domicile  was 
first  laid  down  by  the  House  of  Lords  in  Bruce  v.  Bruce  (&), 
where  Lord  Thurhw  said : — '*  A  penson's  being  at  a  place  is 
primd  facie  evidence  that  he  is  domiciled  at  that  place,  and 
it  lies  on  those  who  say  otherwise  to  rebut  that  evidence, 
(a)  10  H.  L.  285.  {¥)  2  B.  &  P.  229,  note. 
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1864.        •  •  .  A  British  man  settles  as  a  merchant  abroad  ;  he  enjoys 
^^"*^      the  privileges  of  the  place,  he  may  mean  to  return  when  he 
Capdkviklub.  has  made  his  fortune,  but  if  he  dies  in  the  interval,  will  it 
be  maintained  that  he  had  his  domicile  at  home  ?"     In  the 
qase  of  The  Harmony  (a),  Lord  Stowell  said  : — **  Of  the  few 
principles  that  can  be  laid  down  generally,  I  may  venture  to 
hold  that  time  is  the  grand  ingredient  in  constituting  domi- 
cile, I  think  that  hardly  enough  is  attributed  to  its  effects: 
in  most  cases  it  is  unavoidably,  conclusive/'      In  CociereU 
V.  Cockerell  (^),  an  English  officer  in  the  navy,  upon  half 
pay,  went  to  India  and  remained  there  as  a  merchant  for 
ten  years,  when  he  died,  having  acquired  a  lai^ge  fortune 
there.     He  always  received  his  half  pay,  and  from  time  to 
time  applied  for  and  received  fresh  leave  of  absence ;  and 
it  was  held  by  Vice  Chancellor  Kindersley  that  he  was 
domiciled  in  India.     In  the  case  of  In  re  Steer  (c),  the 
testator,  a  British  born  subject,  who  had  resided  at  Ham- 
burgh for  many  years,  expressly  declared  that  he  did  not 
intend  to  renounce  his  domicile  of  origin  ;  but  this  Court 
held  that  his   declaration  of  intention  could  not  prevail 
against  his  foreign  domicile.     In  Lyall  ▼.  PcUon  (J),  the 
testator,  whose  domicile  of  origin  was  Scotland,  sailed  in 
1807  from  England  to  the  East  Indies.     The  vessel  was 
wrecked,  and  he  was  taken  prisoner  and  confined  at  Ver- 
dun, in  France,  until  1814,  when  he  was  released.   In  1815 
he  went  to  India,  and  set  up  in  business  there.     In  1835, 
he  made  his  will  at  Calcutta,  describing  himself  as  of  that 
place,  and  appointing  two  persons  residing  at  Calcutta  his 
executors.    In  1836,  he  sailed  from  India  in  a  vessel  bound 
for  an  English  port  and  died  in  itinire  ;  and  it  was  held  that 
the  testator  at  the  time  of  his  death  was  domiciled  in  India. 
Vice  Chancellor  Kindersley  there  said  that  *^  the  continuity 

(a)  2  Rob.  Adm.  Rep.  324.  (c;  3  H.  &  N.  594. 

(6)  2  Jur.  N.  S.  727.  (d)  25  L.  J.,  Chan.  746. 
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3f  residence  alone,  with  the  carrying  on  of  the  business,  in       1864. 
the  absence  of  any  other  circumstances,  would  undoubtedly       7'"^''"*^ 
lead  to  the  conclusion  that  he  had  acquired  an  Anglo-Indian  Gapdeviielub. 
domicile,  having  abandoned  his  Scotch  domicile  of  origin." 
Here  the  evidence  by  declarations  is  not  opposed  to  the 
evidence  of  change  of  domicile  which  the  facts  and  history 
of  the  life  of  the  testator  supply. 

Secondly,  assuming  that  the  testator  was  domiciled  in 
France,  his  personal  property  in  England  is  chargeable  with 
duty  under  the  Succession  Duty  Act,  1853  (16  &  17  Vict. 
c.  51).     There  can  be  no  presumption  that  it  was  never 
intended,   for   the   personal  property   in   this  country  of 
foreigners,  wherever  domiciled,  is  subject  to  probate  duty 
and  income  tax ;  and  by  a  late  Act,  25  &  26  Vict  c.  22, 
Schedule  (C),  a  duty  is  imposed  on  any  bond,  debenture, 
or  other  security  for  money,  wherever  made,  which  shall. 
be  issued  within  the  United  Kingdom.     It  is  reasonable 
that  the  personal  property  of  foreigners,  which  is  under 
the  protection  of  British  law,  should  contribute   to  the 
taxation   of  the   country.     The   case  of  Thomson  v.  The 
Advocate  General  {a)  does  not  govern  this  case.     That  was 
a  question  as  to  the  meaning  of  the  words  every  legacy 
given  by  the  will  of  any  person,  in  the  55  Geo.  3,  c.  184, 
Sched.,  pt.  iii.,  tit.  Legacies,  and  it  was  held  that  they  were 
limited  to  persons  whose  wills  and  legacies  would  be  sub- 
ject to  the  law  of  England.     The  same  principle  had  been 
enunciated  by  Lord  Cottenham^  C,  in  Arnold  v.  Arnold  (&). 
The  language  of  the  2nd  section  of  the  Succession  Duty 
Act  is  different,  and  a  construction  is  to  be  put,  not  on  the 
words  ''every  legacy  and  will  of  any  person,"  but  on  the 
words  "  every  disposition  of  property^  whereby  any  person 
becomes  beneficially  entitled  to  any  property  on  the  death 
of  any  person.     Then  the  10th  section  imposes  a  duty  on 
(tf)  12  CI.  &  F.  1.  (6)  2  Myl.  &  Cr.  256. 
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18M.       ''  eVery  such  Baccesrion."    How  can  the  limitation  of  do- 
^^^-^      micile  be  imported  into  thoee  general  words?     No  doabt 
Capditixlu.  they  require  some  limitation,  and  as  the  words  ''legacj* 
and  ''  will"  were  construed  to  mean  a  legacy  given  by  tbe 
will  of  a  person  domiciled  in  England,  tbe  words  ^'eveiy 
disposition  of  property"  must  refer  to  property  sabjeci  to 
the  law  of  England.     In  Walhpfs  Cme  (a)  Lord  Justice 
Turner  considered  that   the    Succession  Duty  Act  was 
intended  to  extend  to  cases  in  no  way  affected  by  the  mk 
*'mobilia  sequuntur  personam."     *' Disposition**  inclodei 
not  only  testamentary  instruments,  but  also  deeds  infta 
vivos.     Suppose  that  by  marriage  settlement  50,0001.  stock 
was  settled  on  A«  B.  for  life,  with  remainder  to  his  six 
children  on  his  death ;  if  one  of  them  went  to  France  and 
became  domiciled  there,  could  it  be  contended  that  on  the 
death  of  A.  B.,  while  the  other  five  children  are  ehaigeable 
with  succession  duty  on  their  shares^  the  one  domiciled 
abroad  is  not  liable  to  pay  any?    If  a  disposition  inter 
vivos  cannot  be  qualified  by  domicile,  how  can  adispositioo 
post  mortem  ?    [  Arainto^ff,  B. — If  a  Frenchman,  domiciled 
in  France,  and  possessed  of  property  in  the  English  funda^ 
left  it  by  will  to  another  Frenchman,  also  domiciled  in 
France,  would  succession  duty  be  payable?]   It  would;  in 
.  the  case  of  a  settlement  on  one  person  for  life,  with  re- 
mainder to  another,  there  could  be  no  doubt.    It  can  make 
no  difference  whether  the  settlor  of  the  person  benefidally 
entitled  under  the  disposition  is  domiciled  in  France  or 
England.     The  law  of  domicile  has  no  reference  to  the 
transfer  of  stock,  but  merely  regulates  particular  subjects, 
such  as  succession  ah  intestato  or  by  will.     The  words 
«  every  disposition"  cannot  be  read  '*  every  disposition  ioter 
vivos''  or  *' every  disposition  by  the  will  of  a  person  domi- 
ciled in  England."    The  word  ''property^'  includes  both 

(a)  83  L.  J ,  Chan..d51. 
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real  and  personal  property,  and  it  b  manifest  that  a  dispo-        1864, 
sition  inter  vivos  of  real  property  cannot  be  affected  by      ^T^*^^ 
domicile.    [Bramwell,  B. — Every  act  of  parliament^  unless  Catdstisui. 
there  is  something  in  the  context  to  the  contrary,  must  be 
taken   to  legislate  for  the  subjects  and   territory  of  the 
realm.     Tmdal,  C.  J.,  in  delivering  the  opinions  of  the 
Judges   in  Thomson  v.   The  Advocate  General,  said  that 
not   only  persons  not  subject  to  English  law,  but  also 
property  out  of  the  territory,  were  exempt  from  legacy 
duty.     He  said : — **  We   cannot  consider   that  any  dis- 
tinction can  be  properly  made  between  debts  due  to  the 
testator  from  persons  resident  in  the  country  in  which  the 
testator  is  domiciled  at  the  time  of  his  death,  and  debts 
due  to  him  from  debtors  resident  in  another  and  different 
country ;  but  that  all  such  debts  do  Equally  form  part  of  the 
personal  property  of  the  testator  or  intestate,  and  must  all 
follow  the  same  rule,  namely,  the  law  of  the  domicile  of 
the  testator  or  intestate."    That  has  given  rise  to  these 
questions  about  domicile.    Possibly  it  might  be  said  that, 
as  personal  property  follows  the  domicile  of  its  owner,  the 
legislature  cannot  be  supposed  to  deal  with  the  property 
of  a  testator  or  legatee  out  of  the  jurisdiction.    Then  why 
should  not  the  same  reasoning  apply  to  this  case?    Some 
limitation  must  be  put  on  the  words  **  every  disposition  of 
property :"  they  cannot  apply  to  a  disposition  by  persons 
not  subject  to  the  law  of  the  country.]   The  law  of  domicile 
hss  never  been  applied  to  determine  the  validity  of  con- 
tracts inter  vivos  concerning  personal  property.  [Martin,  B. 
— Assuming  that  the  testator  was  domiciled  in  France,  and 
that  the  universal  rule  is  that  personal  property  follows  the 
domicile  of  its  owner,  in  contemplation  of  law  he,  living  at 
Montory,  made  his  will  there,  and  disposed  of  personal 
property,  which  though  in  the  English  funds  must  be  con- 
sidered as  drawn  by  his  domicile  to  Montory.]    For  the 
purpose  of  probate  duty,  the  situs  of  personal  property  is 
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1864.        the  country  where  it  is;  and  the  Saccession   Daty  Act 

*Tp^^      makes  no  distinction  between  personal  property  aflfected  br 

Capdkviklia  the  law  of  domicile  and  that  which  is  not.     It  is  a  fiillacj 

to  suppose  that,  because  the  Legacy  Duty  Acts  and  the 
Succession  Duty  Act  are  in  pari  materiS,  the  same  limitsr 
tion  must  be  put  on  the  latter,  when  its  object  was  to  tix 
property  which  escaped  taxation  nnder  the  fomner  Acts 
The  1 8th  section  of  the  Succession  Duty  Act  shews  what 
was  meant,  namely,  that  where  the  Legacy  Duty  Acts  have 
their  operation  no  new  tax   shall  be  imposed,  bat  that 
property  not  comprehended  in  the  Legacy  Duty  Acts  shall 
be  included  in  the  Succession  Duty  Act.  The  42nd  section 
makes  the  duty  a  first  charge  on  the  interests  of  the  suc- 
cessor in  real  and  personal  property,  so  long  as  the  same 
shall  remain  in  his  ownership  or  controul,  or  of  any  trustee 
for  him ;  and  by  the  interpretation  clause  "  trustee "  in- 
cludes executor  and  administrator.     Therefore  all  personal 
property  in  the  hands  of  an  executor,  which  escapes  the 
legacy  duty,  is  charged  with  succession  duty  unless  ex- 
pressly exempt  by  the  Legacy  Duty  Acts ;  77^  AUanuy 
General  v.  Fitzjohn  (a).     The  principles  enumerated  by 
Lord  Justice  Turner  in  his  judgments  in  In  re  Lmdaxxi 
Settlement  (&),  and  In  re  JVallop*i  Trust  (c),  are  decisive  of 
thb  case. 

Cur.  adv.  oicft. 

In  the  same  Term  (June  13)  the  following  judgmeots 
were  delivered. 

•    Martin,  B. — The  judgment  which  I  am  about  to  deliver 
b  that  of  my  brother  Channell  and  mysel£ 

There  are  two  questions  in  this  case.    First,  was  the 
testator    Domingo    Qapdevielle    domiciled   in    England? 

(a)  2  H.  &  N.  465.  (5)  4  De  Gex  &  J.  S40. 

(e)  3d  L.  J.,  Chan.  351. 
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This  is  a  question  of  fact  to  be  determioed  upon  affidavits        1864. 
^which  have  been  produced  bjr  the  executor,  and  which  I      ^"j^*^ 
think  we  are  bound  to  consider  as  snbstantiallv  true ;  we  Capdevielle. 
have  no  reason  to  suppose  they  are  otherwise.     They  state 
that  the  testator  was  born  in  France,  and  left  that  country 
prior  to  the  year  1807  or  1808  to  avoid  the  conscription.    He 
first  went  to  Spain ;  from  thence  to  Gibralter,  and  in  1830 
came  to  England  and  commenced  the  business  of  a  commis- 
sion agent  at  Manchester,  and  continued  it  until  the  6tb 
January,1859,  when  he  died.  He  was  twice  in  France  during 
that  period  and  purchased  some  real  property  there.     I  think 
it  is  the  true  and  fair  inference  from  the  affidavits  that  during 
the  whole  time  his  mind  and  intention  was  to  return  to. 
Trance  and  die  there,  although  he  never  determined  or 
fixed  upon  any  period  when  his  return  should  take  place, 
and  that  he  was  living  in  Manchester  with  the  intention 
of  remaining  there  for  an  indefinite  period;  but  during  all 
the  time  he  had  the  hope  and  expectation  and  intention  of 
returning  to  France  and  there  ending  his  life ;  and  that  he 
always  deemed  and  considered  himself  to  be  a  Frenchman 
and  not  an  Englishman. 

The  question  whether  he  was  domiciled  in   England 
depends  upon  what  is  the  true  definition  of  domicile  in 
regard  to  testamentary  acts.     In  Story's  Conflict  of  Laws* 
c.  3,  §  46,  it  is  said  that  "  if  a  person  has  actually  removed 
to  another  place  with  an  intention  of  remaining  there  for 
an  indefinite  time,  and  as  a  place  of  fixed  present  domicile, 
it  is  to  be  deemed  his  place  of  domicile  notwithstanding 
he  may  entertain  a  floating  intention  to  return  (to  his  native 
country)  at  some  future  period.**   If  this  be  the  true  defini- 
tion of  domicile  the  testator  was  domiciled  in  England,  for 
he  bad  removed  to  Manchester  and  lived  there  for  twenty- 
nine  years,  his  intention  was  to  remain  there  for  an  indefi- 
nite time  as  his  fixed  permanent  domicile;  and  although  I 
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18M.        believe  he  had  always  what  may  be  called  a  floating  inten- 
"^^^      tion  to  return  to  France  at  a  future  period,  yet  this»  accord- 
CAPDITIIU&  ing  to  the  above  definition,  would  not  prevent  the  English 
domicile.     There  are  also  two  other  definitions  of  domicile, 
one  in  the  same  work,  &  3,  s.  43,  viz.,  '*  that  place  is  properly 
the  domicile  of  a  person  in  which  his  habitation  is  fixed, 
without  any  present  intention  of  removing  therefirom  ;**  the 
other  is  in  Dr.  Phillimore's  Book  on  Domicile,  c.  2,  s.  15, 
p.  13,  viz.,  *' a  residence  at  a  particular  place,  accompanied 
with  positive  or  presumptive  proof  of  an  intention  to  remain 
there  for  an   unlimited  time."    If  these  be  correct  the 
domicile  of  the  testator  was  English.     But  on  the  otber 
hand  there  is  a  definition  of  domicile  by  Lord  Wenaleydak^ 
in  Aihman  v.  Aikman  (a),  which,  if  correct,  seems  to  me  to 
establish  that  the  domicile  of  the  testator  was  French.    It 
is  this: — "Every  man's  domicile  of  origin  must  be  pre- 
sumed to  continue  until  he  has  acquired  another  sole  domi- 
cile by  actual  residence  with  the  intention  of  abandoning 
his  domicile  of  origin.  This  change  must  be  animo  et  &cto, 
and  the  burthen  of  proof  unquestionably  lies  upon  the  party 
who  asserts  the  change."  Now,  if  this  be  the  correct  definition 
of  domicile  the  te8tator*s  domicile  was  French,  for  I  think 
the  undoubted  inference  from  the  affidavits  is  that  he  never 
had  the  intention  of  abandoning  his  French  domicile;  on 
the  contrary  he  always  desired  to  retain  it ;  and  it  may  be 
predicated  with  absolute  certainty  that  the  Attorney  General 
did  not  establish  the  contrary.     But  it  was  said  that  Lord 
Wensleydale  was  not  to' be  understood  as  intending  what  his 
words  seem  to  express ;  but  it  is  to  me  clear  from  the  case 
of  Moorehouse  v.  Lord  {b\  decided  last  year,    that  Lord 
WemleydaU  was  understood  by  the  noble  and  learned  lords 
who  delivered  judgment  there  in  the  sense  which  his  words 
naturally  mean.     The  three  lords  who  delivered  judgment, 

(a)  8  Macq.  877.  (b)  10  H,  L.  272. 
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Ix>rd  Cramooirth^  Lord  ChelmMford  and  Lord  KingMdown,  idl 
go  into  the  qoestioa  of  domicile.    Lord  Cranworth  clearly  ^^ 

intimates  that  the  old  view  as  to  domicile  was  not  correct,  Cavdxvixuji. 
and  that  modem  improved  views  existed.    He  says  (a)  in 
order  to  acquire  a  new  domicile,  &c.,  a  man  must  intend 
*^  qaatenns  in  illo  exuere  patriam.''     It  is  not  enough  if 
you  take  a  house  in  another  place,  and  that  it  is  tolerably 
certain  that  you  had  better  remain  there  all  the  days  of 
your  life.     That  does  not  signify.     You  do  not  lose  your 
domicile  of  origin   merely  because  you  go  to  some  other 
place  that  suits  you  better,  unless  you  mean  to  cease  to  be  a 
Scotchman  and  become  an  Englishman,  or  a  Frenchman, 
or  a  German.     In  that  case  if  you  give  up  everything  you 
left    behind   you  and  establish   yourself  elsewhere,  you 
may  change  your  domicile.    It  is  therefore  clear  ta  my 
mind  that  Lord  Crantoorth  entertained  the  view  as  to  domi- 
cile which  the  words  of  Lord  WensUydak  naturally  and  in 
their  ordinary  meaning  import    Lord  Chelmsford  is,  if  pos- 
sible, still  more  clear.     After  stating  that  two  deSnitions  of 
domicile  which  had  been  mentioned  were  in  his  opinion 
liable  to  exception,  he  proceeds  (i): — '<  The  present  intention 
of  making  a  place  a  person's  permanent  home  can  exist 
only  where  he  has  no  other  idea  than  to  continue  there, 
without  looking  forward  to  any  event,  certain  or  uncertain, 
which  might  induce  him  to  change  his  residence.     If  he 
has  in  his  contemplation  some  event  upon  the  happening 
of  which  his  residence  will  cease,  it  is  not  correct  to  call 
this  even  a  present  intention  of  making  it  a  permanent 
home.    It  is  rather  a  present  intention  of  making  it  a  tem- 
porary home  though  for  a  period  indefinite  and.  contingent. 
And  even  if  such  residence  should  continue  for  years,  the 
same  intention  to  terminate  it  being  continually  present  to 
the  mind,  there  is  no  moment  of  time  at  which  it  can  be 

(a)  10  H.  L.  283.  (h)  Id.  2S5. 
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1864.  predicated  that  there  has  been  the  deliberate  choice  of  a 
l^  ^^  permanent  home.  In  a  question  of  change  of  domicle  the 
Capdctiillk.  attention  must  not  be  too  closely  conRned  to  the  nature  and 
character  of  the  residence  by  which  the  new  domicile  is 
supposed  to  have  been  acquired.  It  may  possibly  be  of 
such  a  description  as  to  shew  an  intention  to  abandon  the 
former  domicile;  bnt  that  intention  must  be  clearly  and 
unequivocally  proved."  He  then  clearly  adopts  Lord  fVeHs- 
leydales  definition  as  I  understand  it,  and  states  it  at  length. 
Ijord  Kinffsdawn  expressed  his  concurrence  with,  the  other 
judgments  and  added  (a),  **  Upon  the  question  of  domicile  I 
would  only  wish  to  say  that  I  apprehend  that  change  of 
residence  alone,  however  long  aiid  continued,  does  not 
affect  a  change  of  domicile  as  regulating  the  testamentaiy 
acts  of  the  individual.  It  may  be,  and  it  is,  a  necessary 
ingredient ;  it  may  be,  and  it  is,  strong  evidence  of  an  inten- 
tion to  change  the  domicile,  but  unless,  in  addition  to 
residence,  there  is  intention  to  change  the  domicile^  in  my 
opinion  no  change  of  domicile  is  made.*  I  adopt  the  de- 
finition of  Lord  Wensleydale.  I  think  it  is  approved  of  by 
the  three  noble  and  learned  lords  whose  opinions  I  have 
quoted ;  and  as  I  think  there  is  no  evidence  of  intention  of 
the  testator  to  change  his  domicile,  in  my  judgment  the 
domicile  of  the  testator  was  French. 

The  other  point  is,  whether,  assuming  the  domicile  to  be 
French,  succession  duty  is  payable.  The  ai^ument  on 
behalf  of  the  executor  is  very  clear  and  apparently  cogent. 
The  duty  is  claimed  in  respect  of  a  legacy  of  personalty, 
the  testator  is  to  be  taken  as  having  a  French  domicile. 
The  rule  of  law  is,  that  ''  mobilia  et  personalia  sequunter 
personam."  It  is  said  therefore  to  be  the  same  as  if  the  will 
had  been  made  by  a  Frenchman  who  had  never  been  out  of 
France  in  his  life,  and  all  his  personalty  had  been  locally 
situated  there.  The  House  of  Lords,  in  Thomeon  t.  The  Ad- 

(a)  lOH.  L.291. 
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^ocat^  General  (a\  acted  upon  this  pnDcipIe,  and  have  con-        1864. 
ilusivelj  decided  that  legacy  duty  is  not  payable  in  respect      ^T^*^ 
^f  the  present  bequest;  and  there  is  certainly  no  expression  Capdetxell*. 
to  be  found  in  the  Succession  Duty  Act  to  shew  an  inten- 
tion  to  alter  the  law.     The  House  of  Lords  there  put  a 
limitation  upon  the  words  "every  legacy  given  by  any  will 
of  an  J  person,"  and  we  are  urged  to  put  the  same  limitation 
upon  the  words  ''every  disposition"  in  the  2nd  section  of 
the  Succession  Duty  Act 

On  the  other  hand  the  case  of  WaUop^a  Trust,  decided 

by  the  Lords  Justices  on  the  llth  March  in  the  present 

jear,  was  cited  by  the  Attorney  GeneraL     It  was  the  case 

of  an  appointment  by  will  of  personalty  by  the  donee  of  a 

power  domiciled  in  Jersey,  the  power  l)eing  created  by  the 

virill  of  a  testator  domiciled  in  England.  The  Lords  Justices 

held  succession  duty  to  be  payable.     It  was  said  that  this  case 

was  not  in  point  inasmuch  as  the  legacy  was  under  a  power 

and  took  effect  by  virtue  of  the  will  of  a  testator  who  was 

domiciled   in  England.     Lord  Justice   Turner,   however, 

stated  in  the  most  express  and  direct  terms  that  this  was 

not  the  ground  of  his  judgment,  and  that  in  his  opinion  the 

legatees  of  persons  domiciled  out  of  Great  Britain,  and  the 

appointees  of  donees  of  powers  so  domiciled,  were  intended 

to  be  and  were  subject  to  succession  duty  by  the  second 

section  of  the  Act. 

This  case  is  in  substance  in  point,  and  I  think  we  ought 
to  be  bound  by  it;  and  if  it  be  wrong  it  ought  to  be  set 
right  by  a  Court  of  appeal,  and  not  by  one  of  co-ordinate 
jurisdiction. 

Brahwell,  B. — I  agree  that  the  Crown  is  entitled  to 
duty.  With  respect  to  the  first  point,  I  cannot  say  that 
I  dissent  from  the  reasons  given  by  my  brothers  Martin 

(a)  12  CI.  &  F.  1. 
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1864.       And  ChaimeU  for  their  jadgment»  because  I  am  miable  to 

*^'^^      form  an  opinion  on  the  subject  to  which  I  can  attach  anj 

Capoetiellx.  value   and  therefore  I  am  disposed  to  subscribe  to  thst 

expressed  bj  Judges  whose  opinions  I  so  much  respect    I 

wish,  howevery  to  state  the  reason  of  my  difficulty. 

Here  a  question  arises  on  an  English  act  of  parliament, 
whether  certain  personal  property  is  liable  to  legacy  dutj, 
and  that  depends  on  whether  or  no  the  testator  was  domi- 
ciled in  England.     I  concur  with  my  brother  Martm  in  his 
appreciation  of  the  facts  with  reference  to  the  qnesticHi  in- 
volved.    The  word  ''  domicile"  is  not  to  be  found  in  the 
statute,  but  if  by  authoritative  decision  its   operation  is 
limited  to  cases  where  a  testator  was  domiciled  in  England, 
no  doubt  our  duty  is  simply  to  ascertain  whether  or  no  there 
has  been  an  English  domicile.    To  my  mind  that  must 
always  be  a  matter  of  great  uncertainty,  on  account  of  the  ex- 
treme difficulty  in  saying  what  constitutes  an  English  domi* 
cile.     Every  definition,  except  one,  of  the  word  "  domicile" 
would  comprehend  this  case,  and  render  the  testator  domi- 
ciled  in  England,  and  all  the  authorities  relating  to  Anglo* 
Indian  domicile  point  in  the  same  direction.     The  only 
authority  to  the  contrary  is  the  decision  of  the  Honse  of 
Lords  in  Moorehause  v.  Lard  (a).     No  doubt  the  judgments 
pronounced  by  the  noble  and  learned  lords  in  that  case,  and 
the  expressions  of  Lord  Wensleydale  in  AiAman  v.  AikmaM{b), 
tend  to  shew  that  the  testator  had  not  acquired  an  English 
domicile,  because,  according  to  my  appreciation  of  the 
facts,  he  always  had  the  intention,  hope  and  expectation  ot 
returning  to  France,  and  perhaps  of  there  ending  his  daya 
If  I  felt  satisfied  that  this  case  was  concluded  by  the  decision 
of  the  House  of  Lords  in  Moarehmue  v.  Lord,  of  course  I 
should  trouble  myself  with  no  further  reasoning  about  it, 
but  follow,  as  I  am  bound  to  do,  that  decision.    Bat  in  my 

(a)  10  H.  L.  272.  C^)  S  Macq.  S77. 
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opinioD  there  are  two  diflSculties  in  reference  to  it.  One 
is  that  it  is  inconsistent  with  the  former  cases  respecting  ^^ 
Anglo-Indian  domicile,  and  yet  it  does  not  expressly  over-  Capd«vi«ll«. 
rule  them,  or  even  notice  them.  The  other  is  that  the  ex- 
pressions used  appear  to  me,  with  great  deference,  far  too 
extensive.  To  say  that  a  man  cannot  abandon  his  domicile 
of  origin  without  doing  all  that  in  him  lies  to  divest  himself 
of  his  country,  is  a  proposition  which,  with  great  submission, 
I  think  cannot  be  maintained.  In  the  ordinary  case  of  an 
Irish  or  English  labourer  emigrating  to  the  United  States 
of  America,  without  any  hope  or  intention  of  ever  returning, 
but  not  naturalizing  himself  for  fear  of  being  subject  to 
conscription ;  ready  to  claim  the  protection  of  the  British 
Ambassador  to  prevent  his  being  made  a  conscript,  but 
having  no  desire  or  intention  whatever  to  remain  a  British 
subject;  I  think  that,  if  he  died  in  America,  it  could 
scarcely  be  argued,  that  America  was  not  his  place  of  domi- 
cile, although  he  had  not  done  all  that  in  him  lay  to  aban- 
don his  native  country.  Therefore,  assuming  those  noble 
and  learned  lords  intended  to  overrule  previous  cases,  I 
have  great  difficulty  in  supposing  that  they  intended  every- 
thing which  would  be  comprehended  within  the  very  ex- 
tensive expressions  they  used. 

That  being  so,  I  cannot  help  referring  to  the  act  of  par- 
liament ;  and,  as  I  before  observed,  the  word  **  domicile''  is 
not  found  in  it.  The  Act  imposes  a  duty  on  every  legacy^ 
but  the  general  words  of  the  Act  must  be  restricted  to  that 
which  is  properly  the  subject  of  a  British  legacy,  that  is  to 
say,  British  personal  property,  and  cannot  apply  to  a 
foreigner,  or  an  Englishman  in  the  position  of  a  foreigner, 
that  is,  domiciled  abroad.  I  am  content  to  suppose  the  rule 
of  law  reasonable,  that  personal  property,  having  no  situs, 
follows  the  domicile  of  its  owner.    But  here  is  the  case  of  a 
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1864.        Frenchman  who  left  his  native  country  more  than  half  a 

^^^^^       century  ago,  and  who  lived  for  nearly  thirty  years  in  England 

Capoktiklls.  where  he  attained  an  old  age,  whose  place  of  busineas  was 

in  England,  who  made  his  property  in  England,  and  io- 
vested  the  greater  part  of  it  there,  who  made  a  will  in 
England  which  required  probate  in  a  Court  in  England, 
and  who  left  property  to  a  legatee  residing  there.  Then 
why  should  not  that  property  be  subject  to  legacy  dot  j,  the 
legatee  being  in  England  and  taking  the  property  here 
under  English  authority?  I  own  I  cannot  see  why  it  should 

*  not ;  and  acting  on  my  own  unassisted  judgment  I  should 
have  been  unable  to  come  to  the  conclosion  that  the  pro- 
perty was  not  subject  to  legacy  duty  because  the  testator 
was  a  Frenchman  and  ought  to  be  treated  in  the  same  way 
as  a  person  who  had  never  been  in  England  and  had  no 
property  here.  I  have  considerable  difficulty,  either  look- 
ing at  the  reason  of  the  thing,  or  in  the  belief  that  the 
Anglo-Indian  cases  are  overruled ;  whilst,  on  the  other  hand, 
I  have  a  difficulty  the  other  way,  on  account  of  the  exten- 
sive expressions  used  by  the  noble  and  learned  lords  in 
Maarehause  v.  Lard. 

But  then  it  is  said  that  if  the  property  is  not  liable  to 
legacy  duty  it  is  liable  to  succession  duty;  and  cases  have 
been  cited  in  support  of  that  position.  Although  I  have 
great  faith  in,  and  respect  for,  the  authority  of  the  learned 

.  Lord  Justice  who  pronounced  an  opinion  in  accordance 
with  that  view  (which  was  certainly  not  heartily  concurred 
in  by  his  learned  coadjutor),  I  confess  I  have  gcreat  difficulty 
in  following  that  authority,  for  this  reason,  that  whatever 
arguments  can  be  used  for  the  purpose  of  shewing  that 
legacy  duty  is  restricted  to  persons  and  property  the  subject 
of  British  legislation,  so  as  to  exonerate  persons  in  a  case 
like  this,  are  equally  applicable  to  succession  duty,  and  the 
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Succession  Duty  Act  eqoaUyreqaircs  some  limitation  in  its        1864. 
application  as  the  Legacy  Duty  Acts ;  because  to  my  mind      ^^^ 
everything  that  is  true  of  the  one  is  equally  true  of  the  Camsvisixb. 
other.     There  is  the  same  difficulty  in  applying  the  Suc- 
cession Duty  Act  to  aV  persons  everywhere^  whether  domi« 
ciled  in  England  or  not,  as  there  is  in  the  case  of  the 
l^g<>cy  Duty  Acts ;  and  I  cannot  see  why  the  same  reason* 
ing  should  not  apply  to  the  one  as  the  other.     I  say  most 
unfeignedly,  though  I  have  thought  it  right  to  give  expres- 
sion to  the  doubt  I  entertain,  I  feel  myself  so  embarrassed 
in  forming  an  opinion,  that  while  I  certainly  agree  in  the 
conclnsion  at  which  my  brothers  Martin  and  Channell  have 
arrived,  I  cannot  say  I  differ  even  in  the  reasons  they  ha?e 
given  for  it. 

Pollock,   C.  B.,  said.  —  I  agree  that  the  Crown  is 

entitled  to  duty ;  but  the  grounds  of  my  decision  are  not 

the  same  as  those  stated  by  the  other  members  of  the  Court. 

I  think  that  the  aignment  of  the  Attorney  General  is  well 

founded,  and  he  established  to  my  satisfiiction  that  if  the 

question  now  arose  for  the  first  time  we  should  not  be  wrong 

in  deciding  that  the  testator,  a  Frenchman,  who  had  resided 

in  England  a  considerable  number  of  years  and  amassed 

his  property  here,  was  domiciled  in  England ;  and  therelbre 

.on  his  death  his  property  was  liable  to  be  distributed  aceord- 

ing  to  the  law  of  England  and  was  subject  lo  legacy  duty. 

I  am  not  satisfied,  however,  that  such  a  decision  would  be  in 

accordance  with  some  recent  authorities.    Nevertheless,  I 

entertain  a  very  clear  view  of  the  grounds  on  which  my 

opinion  is  founded,  and  in  the  result  concur  with  the  other 

members  of  the  Court     I  own  that  if  I  were  to  express  all 

the  doubts  to  whidi  this  question  gives  rise,  I  should  require 

conriderable  time  to  state  them  at  length. 
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IBM.  '^^  qnestioD  of  domicile  is  a  verjr  laige  one,  and  it  is 

^^T^'^^      not  easy  to  ascertain  affirmatively  all  that  belongs  to  it, 
Capdstiellb.  particularly  when  applied  to  English  law.     It  is  somewhat 
remarkable  that  '<  domicile"  is  now  very  frequently  the  sub- 
ject of  discussion  in  our  Courts,  and,  as  we  have  more  than 
once  observed,  the  word  is  comparatively  entirely  new  to 
the  English  law,  for  neither  it  nor  the  notion  it  conveys 
belongs  to  anything  English,    The  word  **  domicile^'  b  not 
to  be  found  in  Viner*s  Abridgment,  Bacon's  Abridgment, 
Comyns's  Digest,  or  in  English  law  books  from  Bracton 
down  to  Blackstone.     An  English  subject  is  domiciled  in 
every  part  of  England;   but  that  is  not  so  in  foreign 
countries  where  the  law  of  domicile  prevails.   There  a  man 
is  domiciled  at  the  particular  part  of  the  dominions  where 
he  was  bom,  and  there  are  certain  acts  which  he  cannot 
perform  unless  at  his  place  of  domicile.    The  English  law 
knows  no  such  disability.     A  British  subject  may  marry 
or  make  a  will  in  any  part  of  the  British  dominions.    I 
think  that  for  certain  purposes  a  person  may  have  more 
than  one  place  of  domicile.    I  apprehend  that  a  peer  of 
England,  who  is  also  a  peer  of  Scotland  and  has  estates  in 
both  countries,  who  comes  to  parliament  to  dischaige  a 
public  duty  and  returns  to  Scotland  to  enjoy  the  country, 
is  domiciled  both  in  England  and  Scotland.    A  lawyer  of 
the  greatest  eminence,  formerly  a  member  of  this  Court, 
and  now  a  member  of  the  House  of  Lords,  to  whose  opinion 
I,  in  common  with  all  the  profession,  attach  the  highest 
importance,  once  admitted  to  me  that  for  some  purposes  a 
man  might  have  a  domicile  both  in  Scotland  and  England. 
I   cannot   understand  why  he  should   not.     Then  why 
may  not  the  same  thing  occur  with  reference  to  commerce, 
manu&ctures,  or  any  other  purpose  ?  Suppose,  for  instance, 
a  person  born  in  England  of  French  parents  (and  therefor 
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a  French  sabject,  with  an  English  domicile  of  originX  had  a       19^, 

hove  commercial  establishment  in  both  countries,  without      ^T'""^ 

In  El 

any  particular  attachment  to  eithery  but  only  intending  to  Capdstislui. 

make  the  most  money  he  could  in  both.    Why  should  he 

noty  for  the  purposes  of  the  particular  establishmenti  be 

domiciled  in  both  countries,  so  that  his  property  in  England 

would  be  administered  according  to  the  law  of  England, 

and  his  property  in  France  according  to  the  law  of  France  ? 

But  somehow  or  other  a  notion  has  crept  in  that  although 

there  may  be  three  sorts  of  domicile,  as  in  France,  there 

can  be  only  one  for  the  purpose  of  administering  property 

in  England.    I  cannot  conceive  what  reason  or  necessity 

there  is  for  any  such  distinction,  and  in  the  case  which  I 

have  put  I  cannot  understand  why  a  person,  for  the  purpose 

of  commerce  and  manuftcture,  should  not  have  a  domicile 

both  in  England  and  France. 

Now,  the  conclusion  to  which  the  authorities  lead  is, 
that  the  testator  was  domiciled  in  England.  Where  British 
subjects  have  settled  in  the  East  Indies  and  there  realised 
a  laif^e  personal  property,  it  has  been  considered  exempt 
from  legacy  duty  because  they  have  acquired  what  is  called 
an  Anglo-Indian  domicile.  But  there  can  be  no  doubt 
that  in  every  one  of  those  cases  the  party  intended  to 
return  to  this  country  and  here  spend  the  remainder  of  his 
days.  I  very  much  doubt  whether  the  noble  and  learned 
lords  who,  in  the  case  ot  Moarehoute  v.  Lord^  expressed  the 
opinions  which  have  been  adverted  to,  intended  to  say  that 
the  decisions  with  respect  to  Anglo-Indian  domicile  were 
wrong.  The  argument  of  the  Attorney  General  has  satis- 
fied me  that  the  testator  acquired  an  English  domicile;  at 
the  same  time  I  think  that  my  learned  brothers  are  correct 
in  saying  that  the  opinions  expressed  by  the  noble  and 
learned  lords  who  decided  the  case  of  Moorehouu  v.  £arrf 
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1864.  ^^  calculated  to  convey  the  notion  that  the  definition  of 
^  '  ^  Mr.  Justice  Story  (a)  is  not  correct,  and  that  a  new  defi- 
CAPOEViBLta.  nition  of  domicile  may  be  given  and  acted  upon  in  this 
country.  However,  a  judgment  of  the  House  of  Lords  is 
only  binding  so  far  as  it  necessarily  determines  some  certain 
proposition ;  it  is  not  binding  as  to  the  reasons  given  by 
each  of  the  noble  lords,  even  though  they  should  all  concur 
in  giving  the  same.  If,  indeed,  the  reasons  for  a  judgment 
are  so  interwoven  with  the  decision  as  to  form  a  necessary 
part  of  it,  no  doubt  it  is  an  authority  which  no  one  ought 
to  treat  lightly,  and  to  which  every  Judge  ought  to  defer 
if  he  can ;  but  he  is  not  bound  to  do  so,  though  he  is 
undoubtedly  bound  by  the  judgment,  or  what  may  be 
called  its  essence  and  principle.  In  the  case  of  Jfoorekaiue 
V.  Lord  I  should  have  come  to  precisely  the  same  conclusion 
as  the  noble  and  learned  lords  who  decided  it,  without 
thinking  it  necessary  to  give  a  new  definition,  or  to  enun- 
ciate any  doctrine  to  be  regarded  as  a  new  and  improved 
view  of  the  law  of  domicile,  as  if  Mr.  Justice  Story  was  no 
authority,  and  all  the  antecedent  writers  on  the  subject 
wrong.  I  own  I  am  not  of  that  opinion.  In  my  judgment 
the  definition  of  Mr.  Justice  Story  is  for  all  practical  pur- 
poses far  more  reasonable  than  any  other  that  I  am  aware 
of.  Seeing  that  the  definition  given  in  Moorehouse  v.  Lard 
was  not  necessary  for  the  decision  of  that  case,  I  am  not 
disposed  to  adopt  it  in  this.  I  am  rather  disposed  to  adopt 
the  argument  of  the  Attorney  General^  and  agree  with  him 
that  the  testator  was  domiciled  in  England,  and  therefore 
his  personal  property  is  liable  to  legacy  duty. 

But  it  was  further  argued,  on  the  part  of  the  Crown,  that 
assuming  the  testator  was  domiciled  in  France,  and  bis 
property  exempt  from  legacy  duty,  the  case  of  In  re  ffa/- 

(a)  Story  on  the  Conflict  of  Laws,  §  43,  p.  53, 
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lojfM  Trust  18  an  aathority  that  it  is  liable  to  snccession 
duty.  I  think  that  the  opinions  of  the  learned  Judges  ^i^Eif 
of  the  Court  of  Appeal  in  Chancery  are  entitled  to  the  CAPD»viBLta. 
greatest  respect,  but  that  Court  is  not,  in  matters  of 
revenue,  a  Court  of  co-ordinate  jurisdiction  with  this  Court 
I  own  that  if  in  this  case  there  had  been  a  French  domicile 
I  should  have  entertained  considerable  doubt  whether  the 
property  was  liable  to  succession  duty.  .  But  I  so  far 
respect  the  opinions  of  the  learned  Judges  who  decided 
fVaUop*s  Case  that  I  should  be  disposed  to  adopt  their 
view.  But  whether  we  take  one  view  or  the  other,  accord- 
ing to  the  decision  of  the  Lords  Justices  the  Crown  is 
entitled  to  duty ;  and  if  the  Attorney  General  is  right  in 
saying  that  the  domicile  was  English,  which  I  think  is 
really  the  correct  view,  there  can  be  no  doubt  on  the 
subject.  I  therefore  agree  with  the  rest  of  the  Court  that 
the  Crown  is  entitled  to  duty ;  at  the  same  time  I  have 
thought  it  right  to  make  these  remarks,  because  there 
are  principles  involved  in  our  decision  which  I  think  by  no 
means  free  from  doubt. 

Cause  shewn  for  non-delivery  of  the  account 
and  non-payment  of  the  duty  and  costs,  dis- 
allowed; and  order  for  payment  of  the  duty 
and  costs. 


MEMORANDUM. 

In  the  Terra  (January  13)  Mr.  Serjt.  Ballantine  received 
a  Patent  of  Precedence,  to  take  rank  next  after  John  Joseph 
Powell,  Q.  C. 
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PRINCIPAL    MATTERS. 


ABATEMENT. 
See  Outlawry. 

ADMINISTBATOfi. 
See  Bakkeuptct,  (4). 

EXEOUTOB. 

AFFIDAVIT. 
See  Bill  ot  Sale,  (8). 

AGEEEMENT. 
See  Work  and  Labour. 

AMENDMENT. 

Of  Writ — Declaration — Subeequent 
JProceedinae  by  inserting  Name  oj 
nominal  plaintiff'. 

Where  a  foreign  bank  saed  in  a 
corporate  name  by  which  it  was 
known,  and  the  defendant  pleaded 
thai  it  was  not  a  body  corporate,  the 
Court  allowed  the  writ,  declaration, 
and  subsequent  proceedings  to  be 
amended  by  inserting  the  name  of 
a  director  of  the  bank  as  nominal 


plaintiff,  it  appearing  that  by  the 
law  of  the  country  the  bank  was 
entitled  to  sue  in  his  name.  La 
Banea  Nazionale  eede  di  Torino  ▼. 
Hamburger^  830 

APPEAL. 
See  Qubsk's  Bemekbb aitoeb* b 

AOT. 

AEBITBATION. 
See  Costs,  (1),  (2),  (3). 

Bevoeation  qf  Arbitrator*9  Authority, 

By  agreement  in  writing  between 
the  plaintiff  and  defendant,  the  plain- 
tiff agreed  to  take  the  emptying  of 
defendant's  mill-pool  upon  the  terms 
that  the  defendant  should  pay  the 
plaintiff  6d,  for  every  cubic  yard  of 
mud  taken  out  of  the  pool ;.  that  the 
admeasurement  of  the  mud  removed 
be  settled  by  N. ;  and  that,  if  any 
dispute  arose,  it  should  be  referred 
to  N.,  to  be  by  him  decided.  The 
plaintiff  alleged  that  the  defendant 
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ATTOENET. 


AWABD. 


prevented  him  from  completing  the 
work  hj  flooding  the  pool,  and  the 
matter  was  referred  to  N.,  who 
awarded  to  the  plaintiff  a  certain 
Bum  in  respect  of  the  quantity  of 
mud  then  removed,  and  another  sum 
in  respect  of  damage  occasioned  to 
the  plaintiff  bj  defendant  flooding 
the  pool.  In  an  action  on  the  award, 
the  defendant  pleaded  that  before  it 
was  made  he  revoked  the  arbitrator's 
authority : — Held,  on  demurrer,  that 
the  plea  was  good,  since  the  agree- 
ment to  refer  consisted  of  two  dis- 
tinct parts,  viz.,  the  admeasurement 
of  the  mud  and  the  settlement  of 
disputes,  and  that  the  latter  part 
was  revocable  although  the  former 
was  not.    MiUt  v.  Bayley,  86 

ATTOENEY. 

(1).  Omission  to  pay  Stamp  Duty, 
or  file  Affidavit  cf  Execution,  or 
enrol  Articles  of  Clerkship. 

The  provisions  of  the  6  &  7  Vict. 
c.  73,  ss.  8,  9,  as  to  filing  within  six 
months  an  affidavit  of  the  execution 
of  articles  of  clerkship  and  enrolling 
them,  are  not  merely  for  the  pur- 
poses of  the  revenue,  but  also  for 
securing  the  fitness  of  persons  to  be 
admitt^  as  attorneys,  and  therefore, 
if  the  omission  has  been  wilful,  al- 
though the  duty  and  penalty  has 
been  paid,  the  Court  will  not  allow 
the  service  to  be  computed  from  the 
execution  of  the  articles  of  clerk- 
ship. 

Where  a  clerk  served  without 
having  paid  the  stamp  duty  or  en- 
rolled his  articles,  partly  in  conse- 
quence of  disappointment  in  receiv- 
ing money  which  his  father  had  pro« 
mised  him,  and  partly  in  consequence 
of  an  opinion  of  counsel,  but  after 
the  expiration  of  the  articles  paid 
the  duty  and  a  penalty  of  50L,  the 


Court  refused  to  allow  more  than 
two  years  service  under  the  articles. 
JSx  parte  Belh,  737 

(2).  Delivery  of  Signed  BiU. 

An  attorney  who  is  appointed 
clerk  to  Commissioners  under  a  town 
improvement  Act,  at  a  fixed  yearlv 
salary,  need  not  deliver  a  signed  bill 
of  costs  for  business  done  by  him  as 
such  clerk.  Sarah  Bush  and  Another 
V.  Martin,  311 

ASSAULT. 

Action  hy  Woman  for  assauUiny  her 
and  forcibly  violating  her  Person, 

In  an  action  by  a  woman  for  as- 
saulting her  and  forcibly  violating 
her  person,  whereby  she  was  deli- 
vered of  a  child,  the  Judge  upon  her 
evidence  directed  a  nonsuit.— ^6^, 
that  the  direction  was  right,  for  if  a 
rape  had  been  committed  no  action 
would  lie  until  after  the  defendant 
had  been  prosecuted,  and  if  the 
plaintiff  haa  consented  she  could 
not  maintain  an  action  for  the  as- 
sault.— Per  JPollock,  C.  B.,  and 
Bramwell,  B. :  Dubitante  Martin,  B. 
Welloek  V.  Cdnstantine,  146 


ASSIGNEE. 

See  ExEOUTOB. 
Iksolvekt. 


ATTACHMENT. 
See  FoBSiGK  ATTAOSicnrT. 


AWAED. 

See  Arbitbatiok. 

Costs,  (1),  (2),  (3). 


BAKKBUPTCT. 


BASTABD. 
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BANKEUPTCT. 

See  Iksolteitt. 
Troyxa,  (1). 

(1).  Deed  of  ChmpoeiHon  containing 
Covenant  not  to  eue. 

A  deed  of  oomposition,  under  the 
Bankruptcy  Act,  1861,  contained  a 
coTenant  that  if  any  creditor  should 
sue  the  debtor,  unless  and  until  de- 
fault should  be  made  in  meeting  at 
maturity  bills  of  exchange  and  pro- 
missory notes  given  as  a  security  for 
the  composition,  the  debtor's  estate 
and  effects  should  be  thenceforth 
absolutely  released  and  discharged 
from  the  deht,-^ Held,  that  the  cove- 
nant was  unreasonable  and  void,  and 
could  not  be  rejected;  and  conse- 
quently the  deed  was  not  binding  on 
creditors  who  did  not  assent  to  it. 
Dell  v.  £ing,  84 

(2).  Deed  of  Oompoeition  containing 
no  Beleate  of  Debtor. 

A  deed  under  the  192nd  section 
of  the  Bankruptcy  Act,  1861,  does 
not  operate  as  a  statutable  release 
of  the  debtor,  pleadable  in  bar  of  an 
action  by  a  creditor ;  and  the  debtor 
can  only  avail  himself  of  it  by  appli- 
cation to  the  Court  of  Bansruptcy 
to  stay  the  proceedings;  or  after 
certificate  by  application  to  the 
Court  in  which  judgment  has  been 
obtained  to  stay  execution. 

Semble,  that  a  deed  by  which  a 
debtor  assigns  all  his  estate  and 
effects  to  a  trustee  to  be  applied  and 
adjninistered  for  the  benefit  of  his 
creditors  in  like  manner  as  if  he  had  < 
been  adjudged  bankrupt,  and  which 
contains  no  release  of  the  debtor,  is 
a  valid  deed  within  the  192ud  sec- 
tion of  the  Bankruptcy  Act,  1861. 
7^e  Ipstonee  Park  Iron  Ore  Oompary 
(^Limited)  v.  George  Fatlinson,   828  ' 
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(8).  Act  (^Bankruptcy  after  Seizure 
o/Ooooi  under  fi.ia,^  not  perfected 
before  filing  Petition  for  Adjudi' 
cation. 

Where  a  debtor  commits  an  act  of 
bankruptcy  after  his  goods  are  seized 
by  a  sheriff  under  a  fi.  fa.,  the  exe« 
cution  is  not  valid,  as  against  the 
assignees,  unless  it  has  been  perfec- 
ted by  sale  of  the  goods  before  the 
filing  of  the  petition  for  adjudication 
of  bankruptcy.  Young,  Assignee  of 
Meays^  a  Bankrupt^  v.  "Roebuck,   296 

(4).  Proof  of  Administration  Bond 
forfeited  before  Bankruptcy  of  Ad" 
minUtrator. 

An  administration  bond,  forfeited 
before  the  bankruptcy  of  the  admin- 
istrator, is  not  proveable  under  "The 
Bankrupt  Law  Consolidation  Act, 
1849,"  and  consequently  a  certificate 
under  that  Act  is  no  bar  to  an  action 
on  the  bond.  Ann  Marchman  v. 
Henry  Brookes  and  others^  90S 

BANKEUPT  LAW   CONSOLI- 
DATION ACT,  1849. 

(12  &  13  Vict.  o.  106.) 
See  Bankbuptoy,  (4). 

BANKRUPTCY  ACT,  1861. 

(24  &  25  Vict.  o.  134.) 
See  Bakkbuptot,  (1),  (2),  (3). 

BASTARD. 

Not  a  "  a*W*  ioithin  9  &  10  Tict. 
c,  93,  s.  2. 

A  bastard  is  not  a  "  child'*  within 
sect.  2  of  the  9  &  10  Vict.  c.  93,  and 
can  therefore  maintain  no  action 
under  that  statute.  Dickinson  v. 
The  North  Eastern  Bailway  Com- 
pany, 735 

IXOH. 
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BILL  OF  SALE. 


BILL  OF  EXCHANGE. 

See  CovMoir  Law  Psocesttbx  Act, 
1852,  (2). 
Dbbiob  aho  Ckxsitob. 


BILL  OF  SALE. 
See  Tbotxb,  (1). 

(1).  Assignment  for  Benefit  ofCredi- 
tors,  exempt  from  Registration, 

By  a  deed,  commenciDg  in  the 
form  of  a  deed  poll,  the  creditors 
''  whose  names  and  seals  were  there- 
unto sabscribed  and  set"  agreed  to 
accept  a  composition  from  their 
debtor  (part  of  which  was  guaranteed 
bj  a  surety),  and  undertook  to 
release  their  debts  after  payment  of 
the  composition  of  the  days  therein 
roecified,  and  the  debtor  assigned  to 
tne  surety  all  his  stock  in  trade,  &c., 
and  other  securities  for  the  payment 
of  the  instalments  guaranteed,  in 
trust  for  the  said  creditors. — Held^ 
that  this  was  a  deed  of  which  any 
of  the  creditors  might  avail  them- 
selves, and,  as  such,  was  an  assign- 
ment for  the  benefit  of  the  creditors 
within  the  exemption  in  the  7th  sec- 
tion of  the  Bills  of  Sale  Act,  and 
therefore  exempt  from  registration 
under  that  statute.  The  General 
Furnishing  and  Upholstery  Company 
T.  Venn^  153 


(2) .  Goods  in  "  Possession  or  apparent 
Possession*^  of  a  Vendor  or  Mort- 
gagor. 

The  "  possession  or  apparent  pos- 
session" of  a  vendor  or  mortgagor, 
under  the  Bills  of  Sale  Act  (17  &  18 
Vict.  c.  36,)  is  in  general  a  question 
of  fact. 


Where  personal  chattels  had  been 
sold  under  written  agreements  not 
registered  under  the  Act,  and  after 
the  sale  remained  in  the  same  place 
in  which  thev  had  been  kept  by  the 
vendor,  but  there  were  circumstances 
to  shew  that  the  vendee  had  done 
more  than  take  mere  formal  posses- 
sion of  them,  and  upon  an  inter- 
pleader issue,  after  seizure  under  a 
n.  fa.,  the  jury  found  bona  fides  in 
the  transactions  : — Held,  that  the 
property  seized  was  not  in  the  *'  ap* 
parent  possession"  of  the  vendor 
within  toe  meaning  of  the  interpre- 
tation clause,  and  that  upon  the 
facts  proved  there  was  suflicient  evi- 
dence of  actual  possession  by  the 
vendee  so  as  to  prevent  the  opera- 
tion of  the  statute. 

Quaere,  whether  the  agreements 
(set  out  in  the  text)  were  bills  of 
sale  within  the  meaning  of  the  Act. 
Oough  V.  JSverardf  1 


(3).  Execution  within  the  twenty-one 
days  allowed  for  filing  Bill  of  Sale. 
Biferencein  affidavit  to  Description 
ofBesidenee  and  Occupation  of  AJt^ 
testing  Witness  in  Bill  of  Saie. 

Where  goods  are  taken  in  execu- 
tion within  twenty-one  days  allowed 
by  the  1st  section  of  the  Bills  of 
Sale  Act  for  filing  a  bill  of  sale,  it  is 
not  void  as  against  the  persons  in 
the  Act  mentioned,  although  the 
holder  of  a  bill  of  sale,  intending  to 
comply  with  the  provisions  of  the 
Act,  has  filed  documents  not  in  con- 
formity with  it. 

It  is  sufficient  if  the  affidavit  filed 
with  the  bill  of  sale  refers  to  the 
description  of  the  residence  and  oc- 
cupation of  the  attesting  witness 
mentioned  in  the  bill  of  sale :  Per 
PoUoek,  O.  B.  Banbury  v.  White 
and  Another^  800 


CHILD. 
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BOND. 
See  Baihkibvptct,  (4). 

LiBBL. 

Stamp,  (2). 

BUILDING  SOCIETY. 
See  DAMAOiSy  (1). 

BUTTT  COLLIBES. 
See  Tevck  Act. 

CANAL. 
See  Qbant. 

CAEEIEE. 

**jEla9Hc  Silk  TFehhinf'-^'*  Silks 
wrought  up  toith  other  MateriaU^^ 
within  the  11  Geo,  4^1  Wm.  4, 
C.68. 

"  Elastic  silk  webbing;*'  is  a  woven 
fabric,  each  yard  of  wnich  contains 
an  oonce  of  silk,  an  ounce  and  a 
qoarter  of  india-rubber,  and  three 
quarters  of  an  ounce  of  cotton,  the 
nlk  being  of  greater  value  than  the 
two  other  materials.--  Held^  as  a 
matter  of  fact  (the  question  being 
reserved  for  the  Court,  with  power 
to  draw  inferences),  that  this  web- 
bing was  ''  silks  wrought  up  with 
other  materials*'  within  the  meaning 
of  the  Carriers  Act,  11  Geo.  4  &  1 
Wm.  4,  c.  68,  s.  1.  BrwU  v.  The 
Midland  SaUway  Oompanff^         889 

CHAETEE-PAETT. 
See  Wabbanty. 


CHILD. 
See  Babtabd. 
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CLEEE. 
See  Attobkbt,  (1). 

CODICIL. 
See  Djbtisb,  (1). 

COMMON  LAW  PEOCEDUEB 
ACT,  1852. 

(16  &  16  Vict.  o.  76.) 

See  Wbit  or  Suhmoks. 

(1).  ^BeasanahU  Eforti  to  effect 
personal  Service^'  cf  Writ  qf  Sum* 
mens. 

Where  a  British  subject  having  a 
warehouse  in  London,  resides  out 
of  the  jurisdiction  of  the  superior 
Courts,  efforts  to  serve  him  with  a 
writ  of  summons,  at  his  warehouse, 
when  he  is  in  fact  abroad,  are  not 
such  ''reasonable  efforts  to  effect 
personal  service,"  within  the  mean- 
ing of  the  17th  section  of  the  Com- 
mon Law  Procedure  Act,  1852,  aa 
to  justify  an  order,  under  that  sec- 
tion, that  the  plaintiff  be  at  libertr 
to  proceed  as  if  personal  service  ha^ 
been  effected. 

The  exception  of  Scotland  and 
Ireland  in  tlie  18th  section  of  that 
Act  does  not,  by  implication,  autho- 
rize proceedings  against  a  person 
resident  in  those  countries  under  the 
2nd  or  17th  sections.  Flower  and 
Others  v.  Allan,  688 

(2).  Action  against  Person  residing 
out  of  the  Jurisdietion,  not  being  a 
British  Subject, 

The  defendant,  a  merchant  resid- 
ing in  Norway,  and  not  being  a 
British  subject,  drew,  indorsed  and 
sent  in  a  letter  by  post  to  a  merchant 
in  liOndon  a  bill  of  exchange  payable 
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in  London,  and  which  was  indorsed  to 
the  plaintiff  anddishonoured. — Held, 
that  there  was  no  cause  of  action 
which  arose  within  the  jurisdiction 
of  the  superior  Courts,  nor  the  hreach 
of  a  contract  made  within  their  juris- 
diction, and  consequently  the  plain- 
tiff could  not  proceed  against  the 
defendant  under  the  19th  section  of 
the  Common  Law  Procedure  Act, 
1852.     Sichel  v.  Barch,  954 

COMMON  LAW  PEOCEDTJEE 
ACT,  1854. 

(17  A  18  Vict.  c.  125.) 

See  Equitable  Depeitoe. 

COMPOSITION. 

See  Debtob  asj>  Cbeditob. 

CONSIDEEATION. 
See  Stamp,  (3). 

CONTEACT. 

See  Comcov  Law  Pbocebube  Act, 
1852,  (2). 
Etibevoe,  (3). 

Turchaee  of  Ooade  to  arrive  "  JSx 
IPeerleeefrom  Bombay  ^^  there  heing 
two  Shipt  of  that  Name  about  to 
sail  from  Bombay, 

To  a  declaration  for  not  accepting 
Surat  cotton  which  the  defendant 
bought  of  the  plaintiff  "  to  arrive  ex 
JPeerleufrom  Bombay,**  the  defend- 
ant pleaded  that  he  meant  a  ship 
called  the  "  Peerless"  which  sailed 
from  Bombay  in  October,  and  the 
plaintiff  was  not  ready  to  deliver  any 
cotton  which  arrived  by  that  ship, 
but  only  cotton  which  arrived  by 
another  ship  called  the  "  Peerless,^' 
which  sailed  from  Bombay  in  Decem- 


ber.— ITeld,  on  demurrer,  that  the 
plea  was  a  good  answer.  Bqfflei  v. 
Wtchelhaue  and  Another,  906 

CONTEACTOE. 

Liability  for  Injury  occasioned  by 
Negligence  of  Sub-contractor, 

The  plaintiff  received  an  injury  by 
falling  at  night  from  the  highway 
into  an  unfenced  and  unlighted 
sewer,  which  was  being  constructed 
under  a  written  contract  between 
the  defendant  and  certain  local  Com- 
mispioners.  A  clause  in  the  contract 
prohibited  subletting  without  the 
engineer's  consent.  The  defendant 
contracted  by  parol  with  N.,  a  com- 
petent workman,  to  do  the  excava- 
tion, and  brickwork,  and  the  watch- 

^^Si  li^^^iig)  fli^d  fencing,  at  an 
ascertamed  price  per  yard,  while  he 
supplied  the  bricks,  and  carted  away 
the  surplus  earth.  The  defendant's 
name  was  on  the  carts,  and  also  on  a 
temporary  office  near  the  works.  He 
did  not  interfere  daring  the  progress 
of  the  work,  but  admitted  that  he 
should  have  dismissed  N.  if  dissatis- 
fied with  the  execution  of  the  work. 
The  derk  of  the  works  was  in  the  em- 
ployment of  the  Commissioners. — 
Held,  upon  motion  for  a  nonsuit, 
that  there  was  evidence  for  the  jury 
of  the  defendant's  liability,  Blake 
V.  Thiret,  20 

CONVEESION. 
See  Tboybb,  (2). 

CONVEYANCE. 
See  Stamp,  (3). 

COEPOEATION. 

See  AMEin>iCEKT. 
Incohb  Tax. 
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COSTS. 

(1).  Where  Verdict  taken,  euhject  to 
Be/erence,  Caatt  of  the  Cause  to 
abtdethe  Event. 

Where  a  cause  is  referred  and  a 
verdict  taken  subject  to  a  reference, 
costs  of  the  cause  to  abide  the  event, 
the  arbitrator  to  have  power  over 
the  verdict,  the  phiintiff's  right  to 
costs  depends  on  whether  the  sum 
awarded  would  have  entitled  him  to 
ck>sts  if  the  jury  had  found  a  verdict 
for  that  sum. 

To  a  declaration  on  the  money 
counts  the  defendant  pleaded,  as  to 
part,  never  indebted;  as  to  other 
part^  set-off;  and  to  the  residue, 
payment  of  14/.  5«.  into  Court.  At 
the  trial  a  verdict  was  entered  for 
the  plaintiff,  subject  to  a  reference, 
power  being  reserved  to  the  arbitra- 
tor to  direct  for  whom  and  what 
amount  the  verdict  should  bo  finally 
entered,  costs  of  the  cause  to  abide 
the  event  of  the  award.  The  arbi- 
trator by  his  award  vacated  the  ver- 
dict for  the  plaintiff,  and  directed 
that  the  sum  which  he  thereby  found 
to  be  due  to  the  defendant  on  the 
set-off  should  be  deducted  from  the 
sum  which  he  found  to  be  due  to 
the  plaintiff  on  the  general  issue, 
and  that  the  balance  (2/.  16«.  \\d,) 
should  be  paid  by  the  defendant  to 
the  plaintiff. — Held^  discharging  a 
rule  obtained  by  the  plaintiff  to  re- 
cover his  costs  of  the  action,  that 
the  llth  section  of  the  County 
Court  Act  (13  &  14  Vict.  c.  61) 
operated  to  deprive  the  plaintiff  of 
his  costs. 

Held  also,  that  the  circumstance 
that  the  order  of  reference  had  by 
mistake  been  drawn  up  as  a  refer- 
ence of  all  matters  in  oifference  was 
immaterial,  it  not  appearing  that 
any  other  matters  than  those  which 
formed  the  subject  of  the  action  were 


brought  before  the  arbitrator.    Smith 
V.  Edge,  659 

(2).  Reference  of  Action  of  Slander, 
Costs  of  the  Cause  to  abide  Events 
and  Award  of  20s.  Damages, 

An  action  for  slander  was,  after 
issue  joined,  referred  by  agreement 
to  arbitration,  the  costs  of  the  cause 
to  abide  the  event  of  the  award.  The 
arbitrator  found  for  the  plaintiff, 
with  20s.  damages.  Held,  that  the 
plaintiff  was  entitled  to  costs.  J^ean 
V.  Sargent,  293 

(3) .  Where  less  than  40«.  is  paid  into 
Court,  and  accepted  ;  or  where  less 
than  40«.  is  awarded  by  an  Arbi' 
trator. 

The  Court  has  no  power  under  the 
43  Eliz.  c.  6,  s.  2,  to  deprive  a  plain- 
tiff of  his  costs  on  his  accepting  pay- 
ment into  Court  of  a  sum  under  40«, 
and  giving  up  the  rest  of  his  claim. 

Nor  where,  upon  a  reference  to 
the  Master,  the  award  is  for  a  sum 
under  40«.     Waglett  r.  Wgndham^ 

982 

(4).  Where  Joint  Stock  Campany 
**  dwells*^  within  the  meaning  of  the 
9  4"  10  Vict.  c.  95,  s.  Vl^.—Judg^ 
ment  recovered  by  Official  Liqui- 
dator of  Joint  Stock  Company  for 
sum  under  201. 

A  Company  incorporated  under 
the  Joint  Stock  Companies  Acts,  for 
the  mauufacture  and  sale  of  goods, 
"  dwells,**  within  the  meaning  of  the 
9  <&  10  Vict.  c.  95,  s.  128,  at  the 
place  of  manufacture  and  sale,  and 
not  at  their  registered  office. 

A  Joint  Stock  Company  sold 
and  delivered  goods  to  the  defendant 
at  their  works  at  Keynsham,  in 
Somersetshire,  seven  mites  distant 
from  the  place  where  the  defendant 
resided  and  carried  on  his  business 
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The  registered  office  of  the  Companj, 
where  the  directors  met  and  trans- 
acted all  their  business  was  in  Lon- 
don. The  Company  being  in  the 
course  of  winding-up,  the  official 
liquidator,  who  dwelt  and  carried  on 
business  in  London,  sued  the  defen- 
dant in  a  superior  Court  for  the 
price  of  the  goods,  and  recorered 
judgment  by  defiiult  for  a  sum  under 
20l.-'Held,  that  the  plaintiff  was 
not  entitled  to  costs.  The  Keymham 
Blue  Liat  Lime  Company  {Limited) 
T.  Baker,  729 

(5).  Becovery  of  lOZ.  in  Action  on 
Loit  Bank  qf  England  Note, 


The  plaintiff  brought  an  action  in 
a  superior  Court  to  redbver  10/.,  the 
amount  of  a  Bank  of  England  note. 
The  defendants  pleaded  with  other 
pleas,  that  the  note  was  lost.  Where- 
upon the  plaintiff  obtained  an  order 
ot  a  Judge,  under  the  87th  section 
of  the  Common  Law  Procedure  Act, 
1854,  that  upon  indemnity  being 
given  the  plea  that  the  note  was  lost 
should  be  struck  out.  The  defend- 
ants, by  leave  of  a  Judge,  then  with- 
drew his  other  pleas  and  paid  10/. 
into  Court,  which  the  plaintiff  ac- 
cepted in  satisfaction  of  nis  claim. — 
BLeld^  that  plaintiff  was  deprived  of 
costs  by  the  120th  section  of  "  The 
London  (City)  Small  Debts  Exten- 
sion Act,  1862"  (16  Vict.  c.  Ixxvii.), 
and  that  the  case  was  not  within  the 
exception  in  the  122nd  section,  of  a 
cause  of  action  for  which  no  plaint 
could  have  been  entered  in  the 
Court.  Mary  Noble  v.  The  Gover- 
nor and  Company  of  the  Bank  of 
England,  856 

COUNTY  COUET  ACTS. 
(9  A  10  Vict.  o.  96,  s.  128.) 

(13  &  14  Vict.  o.  61.) 
See  Costs,  (1),  (4). 


COVENANT, 

See  Baitkbitstct,  (1). 
Bekt. 


DAMAGES. 

See  Waxbaktt,  (1). 

(1).  Breach  qf  Oovenant  to  execute 
Auurancee. 

B.,  the  owner  of  building  land, 
upon  which  he  had  erected  some 
houses,  mortgaged  it  first  to  a  Build- 
ing Society  for  4300/.,  with  a  power 
of  sale  in  default  of  payment;  se- 
condly, to  the  defendant  for  360/., 
and  afterwards  to  several  other  per- 
sons for  various  sums.  B.  being 
unable  to  proceed  with  the  building, 
by  indenture,  to  which  he,  the  Build- 
ing Society,  the  defendant,  and  other 
mortgagees  were  parties,  the  pre- 
mises were  conveyed  to  the  plaintiff 
in  fee,  dischiprged  from  all  equity  of 
redemption,  but  subject  to  the  mort- 
gage of  the  Building  Society,  in  trust, 
m  his  discretion  to  sell  the  same, 
and  out  of  the  proceeds  to  pay,  first 
expenses ;  secondly,  the  Building 
Society ;  thirdly,  the  defendant ; 
fourthly,  advances  made  by  the  plain- 
tiff, and  afterwards  the  other  mort- 
gagees in  the  order  of  their  priority, 
with  liberty  for  the  plaintiff  to  raise 
a  sum  not  exceeding  6000/.,  for  the 
purpose  of  carrying  into  effect  the 
trusts  of  the  indenture.  The  de- 
fendant covenanted  that  he  would 
execute  all  assurances,  reasonably 
required,  for  enabling  the  plaintiff 
to  execute  the  trusts  of  the  inden- 
ture. The  plaintiff  had  made  ad- 
vances to  the  extent  of  1160/.  He 
had  also  arranged  with  the  Building 
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Society  to  accept  4100^  in  satisfac- 
tion of  their  claim  ;  and  be  had  con- 
tracted for  a  loan  of  60001.  on  mort- 
gage of  the  premises.  The  mort- 
gage deed  was  prepared  and  all 
parties  attended,  when  the  defend- 
ant refosed  to  execute  it  unless 
he  was  paid  his  debt  of  350/.,  and 
in  consequence  the  Building  Society 
sold  the  premises  for  4510/.,  which 
was  not  more  than  sufficient  to  paj 
their  mortgage  and  expenses. 

Held,  that  the  plaintiff  was  only 
entitled  to  recoyer  as  damages  the 
costs  of  the  abortive  mortgage :  Per 
Pollock^  C.  B.,  and  Bramweli,  B. 

Per  Martin,  B.,  that  the  plaintiff 
was  entitled  to  recoyer,  in  addition 
to  the  costs  of  the  abortiye  mort- 
gage, the  difference  between  5000/. 
and  the  yalue  of  the  land  as  building 
land;  or  at  all  events  900/.,  the 
residue  of  the  6000/.  after  pa^ng 
4100/.  to  the  Building  Society. 
Duckworth  y.  Ewart,  129 

(2).  Breach  of  Covenant  to  Indem- 
nify against  Payment  of  Legacy, 
-  ceased  to  be  a  Charge  on  Testator's 
real  Estate, 

A  testator  gave,  on  the  death  of 
bis  granddaughter,  a  legacy  of  400/. 
to  her  child  or  children,  to  be  paid 
at  their  respective  ages  of  twenty- 
one  years,  and  he  charged  the  legacy 
on  his  residuary  real  and  personal 
estate.  The  plaintiff,  who  was  en- 
titled under  the  will  to  a  moiety  of 
the  real  estate,  effected  a  partition 
with  the  person  entitled  to  the  other 
moiety,  and  each  of  them  cove- 
nanted with  the  other  to  pay  a 
moiety  of  the  legacy  of  400/.  The 
testator's  granddaughter  had  only 
one  child  who  died  under  the  age  of 
twenty-one  years.  In  his  lifetime 
the  plaintiff  sold  his  part  of  the  real 
estate  to  the  defendant,  who  cove- 
nanted with  the  plaintiff  to  pay  him 
a  moiety  of  the  legacy  of  400/.,  and 


also  to  save  harmless  and  keep  in* 
demnified  the  plaintiff  against  all 
liability  consequent  on  the  non-pay« 
ment  of  it.  Ihe  personal  represen- 
tative of  the  legatees  instituted  a 
suit  in  Chancery  to  recover  the 
legacy,  when  it  was  held  that  on  the 
death  of  the  legatee  it  ceased  to  be  a 
charge  on  the  testator's  real  estate. 
The  plaintiff  having  brought  an 
action  against  the  defendant  on  his 
covenant  to  pay  a  moiety  of  the 
legacy : — Seld,  that  the  plaintiff  waa 
entitled  to  recover  200/.,  and  not 
merely  nominal  damages.  Hodgson 
y.  Wood,  649 

DBBENTUEB. 
See  Stamp,  (2). 


DEBTOE  AND  CREDITOB, 
See  Bankeuptot,  (I),  (2),  (3), 

Deed  given   as  Security   for  Dehi, 
tainted  with  Illegality. 

The  defendant  being  indebted  to 
the  plaintiff  and  other  creditors,  in 
order  to  induce  the  plaintiff  to  accept 
a  composition  agreed  to  pay  him  an 
additional  composition,  which  waa 
secured  by  a  bill  of  exchange  drawn 
by  the  plaintiff  upon  and  accepted 
by  the  defendants  brother.  The 
bill  being  dishonoured,  and  the 
plaintiff    having    threatened    legal 

Sroceedings,  the  defendant,  by  in- 
enture  assigned  to  the  plaintiff  a 
policy  of  assurance  as  a  security  for 
payment  of  the  bill. — Held,  that  the 
indenture  was  tainted  with  the  ille- 
gality of  the  original  transaction, 
and  therefore  could  not  be  enforced. 
Oeere  v.  Charles  Mare,  339 


DEED. 
See  Qbavt. 
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DEED  OF  COMPOSITION. 
See  Bakkbuftct,  (1),  (2). 

DEVISE. 

(1).  Instrument  operating  as  a  Codicil 
and  not  ae  an  original  Will, 

In  interpreting  a  will  and  codicil 
tbe  general  rule  is,  that  the  whole 
will  takes  effect  except  so  far  as  it  is 
inconsistent  with  the  codicil. 

If  a  devise  in  a  will  is  clear,  it  is 
incumbent  on  the  party  who  con- 
tends that  it  is  not  to  take  effect  by 
reason  of  a  revocation  in  the  codicil, 
to  shew  an  intention  to  revoke 
equally  clear  with  the  original  in- 
tention to  devise. 

A  testator  by  his  will  dated  the 
22nd  October,  1802,  charged  an 
estate  with  certain  annuities  (in- 
cluding one  to  the  plaintiff),  and 
subject  thereto  devised  the  estate  to 
his  second  eon  B.  for  life,  with  re- 
mainder to  the  children  of  B.  in 
tail,  remainder  to  G.  the  testator's 
eldest  son  for  life,  remainder  to  G.'s 
children  in  tail,  remainder  to  the 
plaintiff  for  life,  remainder  to  T.  in 
fee.  G.  died  in  1806  without  issue. 
T.  died  in  1818.  In  1819  the  testa- 
tor executed  an  instrument  therein 
declared  to  be  a  codicil  to  he  added 
to  and  taken  as  part  of  his  will  dated 
on  or  about  the  23rd  October,  1802, 
and  thereby  ^ave  an  additional  an- 
nuity to  the  plaintiff,  and,  after  giv- 
ing certain  other  annuities  and  lega- 
cies, gave  to  B.  all  his  estates  and 
property  of  every  description  whatsO' 
ever  after  discharging  the  above  lega- 
cies. The  testator  died  in  1820.  B. 
died  without  issue  in  1861,  and  the 
defendants  were  his  devisees. — Held, 
that  the  instrument  of  1810  operated 
as  a  codicil  to  the  will  of  1802,  and 
not  as  an  original  will,  and  that  the 
life  estate  given  to  the  plaintiff  by 
^•he  will  was  not  revoked  by  the  gift 


to  B.  in  the  codicil.    Bolberison  r, 
Powell  and  Others,  762 

(2).  After  acquired  Property  passing 
under  Devise  of  all  Beat  and  Per- 
sonal Estate;  and  Life  Estate  by 
Implication, 

In  184P,  a  testator  devised  as  fol- 
lows:— "I  give  and  devise  to  my 
wife,  all  my  part,  share,  estate  or 
interest  of  and  in  the  dwelling-house 
or  tenement,  and  likewise  the  several 
closes  or  parcels  of  land  hereinalter 
mentioned  (describing  them).  And 
I  also  give  and  bequeath  all  my 
goods  and  chattels,  dwelling-house 
or  tenement  heretofore  mentioned 
unto  my  said  wife  for  her  use  and 
interest  during  the  term  of  her 
natural  life ;  and  after  her  decease  I 
give  and  devise  all  my  property, 
real  and  personal,  unto  my  heir  or 
heirs,  to  be  equally  divided  among 
them  and  as  joint  heirs  of  this  my 
above  mentioned  property."  Several 
years  afterwards  the  testator  became 
possessed  of  two  other  closes  and 
two  cottages,  and  died  in  1850. — 
Held,  that  tbe  aftec  acquired  pro- 
perty passed  under  the  will,  and  the 
testator's  wife  took  a  life  interest  in 
it.     John  Jepson  v,  Eey^  873 

DOMICIL. 

Prenchman  resident  in  England  for 
Thirty  Years  as  a  Commission 
Agent. 

A  testator,  bom  at  Montory,  in 
France,  of  French  parents,  in  the 
year  1807  went  to  Cadis  where  he 
was  clerk  to  a  merchant.  He  after- 
wards went  to  Gibralter.  In  the 
year  1830  he  came  to  England  and 
carried  on  business  as  commission 
agent  at  Manchester  until  his  death 
in  1859,  During  all  that  time  he 
resided  in  lodgings  for  which  he 
paid  a  weekly  rent,  and  a  further 
weekly  sum  K>r  his  board.  In  1835 
he  visited  Montoiyi  and  again  in 


EQUITABLE  DEFENCE. 

1846,  when  he  passed  a  solemn  act 
before  a  notary  for  the  preservation 
of  his  co-hereditary  rights  of  suc- 
cession to  a  property  there.  He  also 
then  purchased  a  house  and  land 
at  Montory,  and  desired  that  some 
apartments  in  the  house  should  be 
kept  ready  Tor  his  retnm.  He  fre- 
quently expressed  an  intention  to 
return  to  his  native  country.  He 
devised  all  his  real  and  personal  pro- 
perty to  hia  nephew  in  England. 
He  had  no  real  property  in  Eugland, 
but  a  large  amount  of  personal  pro- 
perty consisting  of  cash  and  railway 
shares. 

Held: — First,  that  the  testator 
was  domiciled  in  France,  and  there- 
fore his  personal  property  was  not 
liable  to  legacy  duty :  Per  Martin^ 
B.,  and  Channell,  B.  Briimwell,  B., 
dubitante. 

Per  Follock,  C.  B.— That  whether 
or  not  the  testator  retained  his  do- 
micile of  origin,  he  acquired  a  domi- 
cile in  England  for  the  purposes  of 
commerce. 

Secondly.' — That  although  the  per- 
sonal property  was  not  liable  to 
legacy  duty,  it  was  liable  to  succes- 
sion duty  :  Per  Martin^  B.,  and 
Ohannell,  B.  Pollock,  C.  B.,  and 
Bramwelly  B.,  dubitantibus.  In  re 
the  Estate  and  Effects  qf  Domingo 
Capdevielle,  deceased,  985 

ELASTIC  SILK  WEBBING. 
See  Cabbibb. 

EMBEZZLEMENT. 
See  NoTiox  ot  Aotioit. 

EQUIPMENT. 
See  FoBEiGN  Eklistkekt  Act. 

EQUITABLE  DEFENCE. 
.Trespass  committed  in  carrying  out 


ESTOPPEL.  loss 

partly  performed  Contract  for  Sale 
of  groicing  Timber, 

To  a  count  in  trespass  for  cutting 
down  and  carrying  away  timber 
ffrowing  on  the  plaintiff's  land  the 
defendant  pleaded,  for  defence  on 
equitable  grounds,  that  the  former 
owner,  whose  devisee  the  plaintiff 
was,  had  by  agreement  bargained 
and  sold  certain  timber  growing 
thereon  to  the  defendant  upon  the 
terms  that  in  a  certain  event  the 
defendant  might  from  time  to  time 
enter,  cut  down  and  carry  it  away 
at  an  agreed  price ;  that,  after  the 
happening  of  the  event  and  in  the 
testator* s  lifetime,  the  defendant 
entered,  cut  down  and  carried  away, 
and  paid  for  part  of  the  limber  sold, 
and  that  his  entering,  cutting  down 
and  carrying  away  other  part  there- 
of, in  pursuance  of  the  said  agree- 
ment, after  the  testator's  death,  and 
within  a  reasonable  time,  constituted 
the  alleged  trespass. — Held,  that  the 
plea  was  bad  upon  the  ground  that 
a  Court  of  equity  would  not  grant 
an  unconditional  injunction  to  re- 
strain the  action,  and  that  a  common 
law  judgment  for  the  defendant 
would  not  do  final  justice  between 
the    parties.     WakUy  v.   JProggatt, 

669 

ESTOPPEL. 

See  Evi  PENCE,  (3). 

JoiKT  Stock  Compakt,  (1). 

JunGMENT,  (1). 
MaBTGAOE. 

Vewdob  and  Yekdee,  (2). 

In  Trespass  Quare  Clausum  Fregit 
against  Defendant  and  Wife  by 
Mecord  of  former  Action  against 
defendant  alone. 

In  trespass  by  A.  against  B.  for 
breaking  and  entering  A.'s  land  and 
building  thereon  a  wall  and  cornice^ 
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the  isfue  on  tbe  plea  of  liberam  te- 
nementum  was  found  in  B.'b  favour. 
In  a  subsequent  action  by  B.*b  de- 
yisees  against  A.  and  wife,  the  plain- 
tiffs declared  for  an  injury  to  their 
reversion  by  the  wife  in  pulling 
down  part  of  a  toall  and  cornice  huiit 
on  land  in  occupation  of  the  plain- 
tiffs* tenant  and  described  as  in  the 
former  action.  The  defendants  by 
their  plea  denied  that  the  reversion 
was  the  plaintiffs'.  At  the  trial  the 
plaintiffs  hafin^  put  the  record  of 
the  former  action  in  evidence,  the 
defendants  admitted  that  the  wife 
had  no  title  but  her  husband's,  but 
proposed  to  shew  that  in  the  former 
action  the  land  overhung  by  the 
cornice  was  not  in  litigation : — Held 
—First,  that  to  the  plea  pleaded  the 
plaintiffs  could  not  have  replied  by 
way  of  estoppel ;  Secondly,  that  the 
record  was  conclusive  as  to  the  title 
to  the  land  overhung  by  the  cornice 
at  the  period  to  which  the  plea  of 
liberum  tenementum  referred,  and 
that  the  evidence  tendered  was 
rejected  rightly:  dubitante  Mar' 
tin,  B.  Whittaker  and  Others  v. 
Jackson  et  Uxor,  926 

EVIDENCE. 

See  Estoppel. 
Monet  Lbkt. 
Negligence,  (1). 
Sea  Shobe. 

(1).  Of  Scienter  in  Action  for  Muffer- 
vng  diseased  Sheep  to  go  at  large. 

The  defendant's  sheep,  being  dis- 
eased, got  into  the  plaintiff's  field 
where  his  sheep  were  grazing,  and 
infected  them  with  the  disease.  It 
did  not  appear  how  they  got  there. 
The  defendant,  on  being  told  of  it, 
used  expressions  indicating  know- 
ledge that  his  sheep  were  diseased. 
In  an  action  against  him  for  suffer- 


ing his  sheep  to  go  at  large : — WeU 
that,  in  the  absence  of  negligence, 
proof  of  a  scienter  was  necessary,  and 
there  was  no  sufficient  evidence  of 
it.     Cooke  V.  Waring^  332 

(2).  Of  Belief  and  Reputatum^A>f 
Tru^jtworthiness     in    Action   for 
falsely  representing  a  Tradestnan 
trustworthy. 

In  an  action  for  falsely  represen- 
ting that  W.,  a  tradesman,  was  trust- 
worthy, the  defendant  called  as  a 
witness  his  counterman,  who  was 
acquainted  with  the  transactions 
between  the  defendant  and  W.,  and 
asked  him:  ''Was  W.  at  the  time 
of  the  representation  trustworthy  to 
your  belief?^*  The  defendant  also 
called  four  tradesmen  of  the  same 
town,  who  were  asked  aa  to  the 
general  reputation  of  W.  for 
trustworthiness. — Held,  in  the  Ex* 
chequer  Chamber  (affirming  the 
judgment  of  the  majority  of  the 
Court  of  Exchequer),  that  the  evi- 
dence was  admissible.  Sheen  v. 
Bumpstead,  193 

(3).  Admissibility  of  Parol  Evidence 
to  shew  that  Docu  ments  signed  by  ike 
Parties  purporting  to  he  a  Contract 
was  never  intended  to  operate  as 
the  real  Contract  between  them, 

A  document  purporting  to  be  a 
contract  signed  by  the  parties,  is 
not  necessarily  so,  and  it  is  com- 
petent for  either  of  the  parties  to 
shew  b^  parol  evidence  that  it  waa 
not  their  intention,  in  signing,  that 
it  should  operate  as  a  contract  and 
that  the  real  contract  between  them 
was  not  in  writing. 

The  plaintiff,  professedly  as  C.'s 
agent,  sold  bark  to  the  defendants  at 
a  price  to  be  subsequently  ascer- 
tained by  C.  in  a  manner  agreed  on, 
and  induced  them  to  sign  a  bought 


EVIDENCE. 


EXBCX7T0K. 


loss 


note  which  described  the  plaintiff  as 
the  seller  at  an  ascertained  price  ^r 
ton,  by  representing  that  this  price 
was  nominal,  and  that  as  the  defen* 
dants  were  dealing  with  the  Crown, 
whose  officer  C.  was,  they  would  incur 
no  risk.    A  day  was  fixed  by  the 
note  on  which  a  denosit  of  20  per 
cent,  was  to  be  paia.     The  plaintiff 
had,  in  fact,  himself  purchased  the 
bark  from  C.  by  verbal  contract,  but 
bad  not  paid  for  it.    Afterwards, 
and  before  the  deposit  was  paid,  the 
plainti£b  sent  the  defendants  an  in* 
voice,  specifying  the  quantity  of  the 
bark,  and  debiting  them,  as  buyers 
from  himself,  with  a  sum  calculated 
at  the  price  per  ton  in  the  bought 
and  sold  notes  (the  real  price  not 
having  been  then  ascertained  by  C), 
and  requesting  them  to    pay   the 
deposit  to  C,  as  originally  arranged. 
The  deposit  was  accordingly  paid 
to    C.   by  the  defendants  without 
objection  to  the  basis  on  which  it 
was  computed.     The  plaintiff  sub- 
sequentlv    treated    the    sale    as    a 
sale  by  himself  as  principal  at  the 
price  in  the  bought  and  sold  notes. 
The  defendants  thereupon  disclosed 
the  whole  transaction  to  C,  paid  C. 
the  price  which  he  had  then  ascer- 
tained   in    the    manner    originally 
agreed,  and  took  possession  of  the 
bark. — Seld :  First,  that  parol  evi- 
dence was  admissible  to  shew  that 
the  bought  and  sold  notes  did  not 
really  contain  the  contract  between 
the  parties. 

Secondly,  per  Channell,  B.,  and 
WildCy  B.,  that  if  the  bought  and  sold 
notes  were  to  be  taken  as  the  con- 
tract, this  contract  was  avoided  by 
the  plaintiff's  fraudulent  representa- 
tions, and  that  there  had  been  no 
subsequent  election  by  the  defend- 
ants to  adopt  it. 

Per  Bramwelly  B.,  that  the  plain- 
tiff was  estopped  from  saying  he  was 
not    C.*s  agent,  and  consequently 


that  the  settlement  betweon  C, 
the  defendants  was  an  answer  to  ite 
action.    Bogen  v.  H^iky  mmi  Jl»* 

EXECUTOR 

See  FiXTVRSS. 

JunoMEST,  (2)y  (8). 

Huehand  of  Administratris  ^Jwsas 
sued  09  Assignee, 

To  a  declaration  against  the  d»» 
fendant,  as  assignee  of  a  lease  of 
certain  premises  alleging  the  noa* 
payment  of  rent,  he  pleaded:  lst» 
that  administration  de  bonis  non  of 
the  lessee  of  the  demised  premises 
was  granted  to  A.  whom  he  after* 
wards  married,  and  that  neither  he 
nor  his  wife  ever  entered  into  nor 
took  possession  of  the  demised  pre- 
mises, nor  did  they  vest  in  the 
defendant  otherwise  than  as  in  and 
by  the  plea  appears.  2nd:  (after 
repeating  the  grant  of  administra- 
tion  and  that  the  defendant  married 
the  administratrix)  that  the  plaintiff 
sued  the  defendant  and  his  wife  as 
administratrix  for  the  recovery  of 
the  same  rent,  and  they  pleaded 
plene  administravit  proter ;  that  the 
plaintiff  recovered  judgment  against 
them  for  the  amount  claimed,  part 
thereof  to  be  levied  de  bonis  testa- 
toris  and  the  residue  to  be  levied  of 
assets  quando  acciderint.  8rd  :  (at^r 
repeating  the  matters  alleged  in  the 
preceding  plea)  plene  administrave- 
runt  pneter  goods  not  sufficient  to 
satisfy  the  judgment  debt. 

Held,  that  aU  the  pleas  afforded  a 
good  answer  as  an  argumentative 
traverse  that  the  defendant  was 
assignee :  Per  totam  Curiam. 

That  the  first  plea  was  also  good 
as  shewing  that  the  defendant,  if 
liable  at  all,  was  only  liable  in  a  re- 
presentative character,  and  that  he 
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never  entered  or  took  poBsession  of 
the  demised  premiBes :  Per  Channell, 
B. 

That  the  second  plea  was  also 
good  as  a  plea  in  the  nature  of  a 
judgment  recovered:  Per  Pollock, 
C.  B.,  Channell,B,,  and  Fi^ott,  B.; 
Martin,  B.,  dubitante. 

That  the  third  plea  would  have 
been  bad,  if  it  had  not  amounted  to 
an  argumentative  traverse  that  the 
defendant  was  assignee :  Per  itfor- 
tin,  B.,  and  (Jhannell,  B.  Kearsley 
v.  Oxletf,  896 

FIXTUEES. 

JUnunciation  of  ordinary  Right  of 
Tenant  to  disannex  Tenanfs  Fix- 
tures  during  Term, 

A  tenant  was  let  into  possession 
of  certain  premises,  which  he  was  to 
fit  up  for  musical  performances  upon 
the  terms  contained  in  a  drafb  lease, 
which  provided  that  he  should  at  all 
times  during  the  term  keep  sufficient 
and  suitable  fixtures  ana  moveable 
furniture  and  effects  on  the  premises 
for  that  purpose,  and  that  none  of 
such  moveable  furniture  and  effects 
should  be  removed  therefrom,  except 
for  the  purpose  of  repair  or  of  being 
replacea  by  others ;  and  also  that  in 
case  the  term  should  be  deterraiued 
by  effluxion  of  time,  but  in  no  other, 
it  should  be  lawful  for  the  lessee, 
within  twenty-one  days  after  the 
expiration  of  the  term,  but  not 
during  any  other  period,  to  remove 
such  fixtures,  if  any,  as  he  might 
have  affixed  to  the  premises,  unless 
the  landlord  should  elect  to  purchase 
•the  same.  It  was  also  provided  that 
if  the  lessee  became  bankrupt  or 
insolvent,  or  if  any  distress  or  writ 
of  extent  or  execution  should  be 
lawfully  levied  or  executed  by  sei- 
zure on  the  said  premises,  it  should 


be  lawful  for  the  lessor  to  re-enter 
and  repossess  the  premises  as  in  hia 
former  estate,  and  to  seise  and  retain 
for  his  own  use  all  fixtures  whatso- 
ever, tenant's  or  trade  fixtures.  The 
lessee  annexed  to  the  premises  cer- 
tain fixtures  suitable  for  the  purpoae 
aforesaid,  and  which  a  jury  found 
were  tenant's  fixtures.  These  fix« 
tures  were  seized  by  a  sheriff  under 
a  writ  of  fi.  fa.  issued  upon  a  judg- 
ment recovered  by  a  creditor  against 
the  lessee.  Thereupon  the  lessor 
claimed  the  fixtures. — Heldy  in  the 
Exchequer  Chamber  (reversing  the 
judgment  of  the  Court  of  Exche- 
quer), that  by  the  terms  of  the 
agreement  the  lessee  had  renounced 
the  ordinaiy  right  of  a  tenant  to 
disannex  tenant's  fixtures  during 
the  term,  and  consequentlj  the 
sheriff  had  no  power  to  take  them 
in  execution.  Anne  Dumergue  v. 
Bumsey  and  Another,  777 

FOEEIQN  ATTACHMENT. 
See  Tboteb,  (2). 

Parties  not  Citizens  or  resident  in 
the  City  of  London,  and  neither 
original  Debt  nor  that  due  from 
Garnishee  accruing  within  the  City. 

A  writ  of  foreign  attachment^from 
the  Lord  Mayor's  Court  of  the  city 
of  London  was  served  within  the 
city  on  the  garnishee,  who  thereup- 
on applied  to  a  superior  Court  for  a 
prohibition  on  the  ground  of  want  of 
jurisdiction,  when  it  appeared  by  the 
pleadings  that  none  ot  the  parties 
were  citizens  or  resident  in  the  city, 
and  neither  the  original  debt  nor 
that  due  from  the  garnishee  accrued 
within  the  city. — Held,  in  the  Ex- 
chequer Chamber;  first,  that  the 
garnishee  was  entitled  t6  a  writ  of 
prohibition  and  was  not  bound  to 
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appear  in  the  Lord  Mayor's  Court 
and  th^re  plead  the  want  of  jurisdic- 
tion, assuming  he  could  plead  such 
a  plea. 

Secondly,  that  the  writ  ouffht  to 
prohibit  the  garnishment  'only,  as 
the  20  &  21  Vict.  c.  dvii.  restraiued 
the  defendant  in  the  suit  from  oh- 
jectinff  to  the  jurisdiction  of  the 
Ijord  Mayor's  Court,  except  by  plea 
in  that  Court. 

Quare:  whether  a  garnishee  in 
the  Lord  Mayor's  Coi^  can  plead 
any  other  plea  than  ''nil  haoet." 
Chx  and  Othert  y.  The  Lord  Mtwor, 
Aldermen^  and  Common  Couneiilors 
of  the  CUff  of  London,  401 

FOBEIGN  ENLISTMENT  ACT. 
(59  Geo.  3,  o.  69.) 

Seizure  of  Vessel  in  Bi  itish  Port  for 
alleged  violation  of  Act,  hy  equips 
pinq  her  for  se7'vice  of  a  belligerent 
State. 

The  building,  in  pursuance  of  a 
contract,  with  intention  to  sell  and 
deliver  to  a  belligerent  power,  the 
hull  of  a  yessel  suitable  for  war,  but 
unarmed,  and  not  equipped,  fur- 
nished, or  fitted  out  with  anything 
which  enables  her  to  cruize  or  com- 
mit hostilities,  or  do  any  warlike  act 
whatever,  is  not  a  violation  of  the 
Foreign  Enlistment  Act,  69  Geo.  8, 
c.  69. 

The  equipment  forbidden  by  the 
statute  is  an  equipment  of  such  a 
warlike  character  as  enables  the  ship 
on  leaving  a  port  in  this  kingdom  to 
cnlize  or  commit  hostilities ;  Per 
JPollock,  C.  B.,  and  Bramwell,  B. 

If  the  character  of  the  equipment 
is  doubtful,  it  may  be  explained  by 
evidence  of  the  intent  of  the  parties : 
Per  Channell,  B. 

The  Act  includes  a  case  where  the 


eqiupment  is  such  that  altKongh  the 
ship  when  it  leaves  a  port  in  thia 
kingdom  is  not  in  a  condition  at 
once  to  commit  hostilities,  is  yet 
capable  of  being  used  for  war,  and 
the  intent  is  clear  that  it  is  to  be 
used  for  war :  Per  Channell,  B. 

Any  act  of  equipping,  furnishing, 
or  fittinj?  out,  done  to  the  hull  or 
vessel,  of  whatever  nature  or  charac- 
ter that  act  may  be,  if  done  with  the 
prohibited  intent,  is  within  the  lan- 
guage, and  also  within  the  spirit  of 
the  statute :  Per  Pigoti,  B. 

On  the  trial  of  an  information 
respecting  the  seizure  of  a  vessel  in 
a  port  at  Liverpool  for  an  alleged 
violation  of  the  Foreign  Enlistment 
Act,  by  equipping  her  for  the  service 
of  a  belligerent  state. 

Meld :  Per  Bramwell,  B.,  that  a 
right  direction  would  be,  that  if  the 
jury  were  satisfied  that  the  parties 
concerned  were  equipping,  or  arm- 
ing, or  attempting  so  to  do,  the  ship 
claimed,  with  intent  that  it  should 
be  employed  in  the  service  of  a 
foreign  power  to  cruize  or  commit 
hostilities  against  others  as  alleged, 
they  should  find  for  the  Crown  ;  out 
such  equipment  or  attempted  equip- 
ment must  be  of  a  warlike  character, 
so  that  by  means  of  it  she  is  in  a 
condition  more  or  less  efiective  to 
cruize  or  commit  hostilities ;  other- 
wise find  for  the  claimants. 

Per  ChannellfH, — The  questions 
left  to  the  jury  should  have  been ; 
1st.  Was  tnere  an  intent  on  the 
part  of  anyone  having  a  controlling 
power  over  the  vessel  that  she  should 
oe  employed  in  the  service  of  the 
Confederate  States  to  cruize  or  com- 
mit hostilities  against  the  United 
States  ?  2nd.  K  so,  was  she  equip- 
ped,  fitted  out,  or  furnished  in  a 
British  port  in  order  to  be  employed 
to  cruize,  Ac.  ?  8rd.  If  not  equip- 
ped, was  there  any  attempt  to  equip 
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her  in  a  British  port  in  order  that 
she  should  be  so  employed  P  4th. 
Or  did  anyone  knowingly  assist, 
Ac,  in  such  equipment  in  ^a  British 
portP 

Per  Pigottj  B. — The  jury  should 
have  been  directed  to  see  ;  first, 
whether  the  equippers,  or^the  pur- 
chasers, had  the  prohibited  intent: 
and  secondly,  whether  with  such  in- 
tent they  had  done  any  act  towards 
equipping,  furnishing,  or  fitting  out 
the  ship,  beyond  tbe  mere  work  of 
building  the  hull  of  the  vessel,  or 
had  attempted  or  endeavoured  so  to 
do.  The  Attorney  General  v.  SUlem 
and  Others,  481 

FOEESHOEB. 

See  Sea  Shobb. 

FBAUD. 

See  WoBK  AJ!n)  Lasoub. 

FEAUDXJLENT  CONCEAL- 
MENT. 

See  lifsUBAiiroE. 

FEAUDTJLENT  EEPEESENTA- 

TION. 

See  Etideitoe,  (2). 

GAENISHMENT. 
See  FoBBiGN  Attaohkeitt. 

GEANT. 

See  Sea  Shobb. 

0/ exclusive  Bight  to  use  Pleasure 
Boats  for  Mire  on  Canal, 

An  incorporated  canal  Company 
by  deed  granted  to  the  plaintiff  the 
sole  and  exclusive  right  or  liberty  of 
putting  or  using  pleasure  boats  for 


hire  on  their  canal. — Held,  that  the 
grant  did  not  create  such  an  estate 
or  interest  in  the  plaintiff  as  to  en- 
able him  to  maintain  an  action  in 
his  own  name  against  a  person  who 
disturbed  his  right  by  putting  and 
using  pleasure  boate  for  hire  on  the 
canal.    Rill  v.  Tupper,  121 

GUAEANTIB. 

Waiver  of  Stipulation  for  Benefit  of 
Ghtarantee. 

By  guarantie  in  writing,  in  consi- 
deration that  the  plaintiffs  would 
stey  execution  upon  a  judgment 
against  T.  until  a  day  nameid,  the 
defendant  undertook  that  the  bal- 
ance of  debt  and  coste  should  be 
paid  to  the  plaintiffs  on  or  before 
that  day,  and  if  not  paid  by  T.,  the 
defendant  undertook  to  pay  it,  and, 
in  consideration  of  the  above  imder- 
takiug,  the  plaintiffs  agreed  to  stey 
execution  until  that  day  if  the  de- 
fendant gave  Mersrs.  W.  satis&ctory 
references  as  to  his  ability  to  pay 
the  amount,  but  not  otherwise  ;  and 
if  the  references  were  not  sal^fac- 
tory,  the  guarantie  to  be  given  up 
within  a  week. — Heild^  that  assuming 
the  plaintifb  might  waive  the  stipu- 
lation as  to  satisfiictory  references, 
it  being  a  condition  inserted  for  their 
benefit,  they  could  not  enforce  the 
guarantie  against  the  defendant  until 
they  had  given  him  notice  of  the 
waiver.  Morten  and  Aahoiher  v. 
Marshall^  805 

GXJAEDIANS  OP  UNION. 
See  PooB,  (2). 

HIGHWAY. 

Action  against  Surveyor  for  Damage 
occasioned  hg  his  Negleet  to  rqmr 
Highway, 


INNEEEFSB. 


INSUEANCE,        1089 


No  action  lies  against  a  siunrejor 
of  highways  appointed  under  the  6 
A  6  Wm.  4,  c.  50,  for  damage  re- 
suiting  from  an  accident  caused  hj 
his  neglect  to  repair  the  highway. — 
So  held  in  the  mchequer  Chamber 
(affirming  the  judgment  of  the  Court 
of  Exchequer).  Xoung  y.  DavU  and 
Another^  197 

INCOME  TAX 

A*$e9tmeni  of  Railway  Company  in 
respect  qflingine  DriverM,  Foriers 
and  Labourers. 

A  railway  Comnany  is  not  liable 
to  be  assessed  under  Schedule  (E.) 
of  the  Income  Tax  Acts  in  respect 
of  engine  drivers,  porters  ana  la- 
bourers,  whether  employed  by  them 
at  annual  salaries  or  at  weekly  wages 
amounting  to  100/.  a  year ;  but  such 
servants  are  assessable  under  Sche- 
dule (D.). 

Schedule  (E.)  extends  only  to 
offices  or  employments  under  corpo- 
rations whicn  are  of  a  public  nature. 
The  Attorney  General  v.  The  Lanca- 
shire and  Yorkshire  Bailway  Com' 
pony,  792 

INFANT. 
See  Trotbb,  (1). 

INNKEEPER 

Liability  for  Injury  to   Horse  of 

Quest. 

By  an  arrangement  between  the 
defendant  an  innkeeper,  and  her 
ofltler,  he  had  the  profit  of  the  sta- 
bles, paying  no  rent  but  providing 
hay,  corn,  Ac,  and  supplving  not 
only  the  guests  in  the  inn  but  resi- 
dents in  the  town,  whose  horses  he 
yiSM  allowed  to  take  care  of.  The 
plaintiff,  who  had  no  knowledge  of 
this    arrangement,  arrived    at   the 


defendant's  inn  with  his  horse  and 
gig,  which  were  taken  to  the  stable, 
and  the  plaintiff  became  a  guest. 
He  subsequently  left,  saying  that  he 
should  not  be  back  till  the  following 
Monday,  and  requested  that  his 
horse  should  be  attended  to.  He 
did  not  return  for  a  fortnight,  and 
in  the  meantime  the  ostler  (for  the 
purpose,  as  he  said,  of  exercising  the 
horse)  drove  it  out,  when  it  took 
fright  at  a  locomotive  steam-engine 
and  was  injured. — Held  that  the  re- 
lation of  innkeeper  and  guest  sub- 
sisted between  the  defendant  and 
the  plaintiff^  and  conseq^uently  the 
former  was  liable  for  the  mjury  done 
to  the  horse.    Day  v.  Bather^       14 

INSOLVENT. 

Sale  by  Provisional  Assignee  of  In* 
solvents  Reversionary  interests. 

The  provisional  assignee  of  an 
insolvent  debtor  mav  seU  his  rever- 
sionary interests  without  an  order  of 
the  Court,  under  the  42Dd  section  of 
the  1  A  2  Vict.  c.  110.  Sturgis, 
Provisional  Assignee  of  Brown,  an 
Insolvent  Debtor,  v.  Evans^  9G0 

INSURANCE. 

Constructive  Total  Loss. — Notice  qf 
Abandonment. 


To  a  declaration  on  a  valued  time 
policy,  averring  a  total  loss,  the  de- 
fendant pleaded  only  aplea  of  frau- 
dulent concealment. — Held,  that  a 
total  loss  was  not  admitted,  for  if 
that  allegation  had  been  traversed 
the  plaintiff  might  have  recovered 
as  for  a  partial  loss. 

On  the  2drd  September,  1859,  a 
ship  having  been  compelled  by  sea- 
damage  to  put  into  a  port  near  the 
Cape  of  Good  Hope,  the  master  had 
her  surveyed,  and  on  the  18th  of 
October,  1859,  wrote  to  the  ship's 
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hnsband  at  Liverpool  describing 
what  had  happened,  and  telling  him 
to  give  the  underwriters  notice.  On 
the  18th  November  he  again  wrote 
describing  the  damaged  state  of  the 
ship,  and  stating  that  in  the  opinion 
of  the  surveyors  she  could  not  go 
homo  with  a  partial  repair,  but  that 
she  would  not  be  worth  the  amount 
it  would  take  to  repair  her.  This 
letter  was  forwardea  to  the  under- 
writers. On  the  24th  November 
the  master  executed  a  notarial  act  of 
abandonment,  and  on  the  9th  De- 
cember sold  the  ship.  On  the  20th 
December  he  again  wrote  to  the 
ship's  husband  statins  that  it  would 
be  for  the  interest  oi  all  concerned 
to  abandon  and  sell,  instead  of  re- 
pair, and  that  he  had  accordingly 
sold  the  ship,  and  he  requested  due 
notice  to  be  given  to  the  under- 
writers, who  were  then  informed  of 
the  sale.  The  ship  would  not  in 
fact  have  been  worth  the  expense  of 
repair.  —  ffeldf  that  there  was  no 
8u£5cient  notice  of  abandonment  to 
make  a  constructive  total  loss.  Xinp, 
JBulwer  and  Others  v.  Walker^     384 

INTETJSION. 
See  Sba  Shore. 

JOINT  DEBTOBS. 
See  Judgment,  (1). 

JOINT  STOCK  COMPANY. 
See  Costs,  (4). 

(1).  Blank  Transfers  of  Shares  felo- 
niously filled  up  and  sold  to  bond 
fide  Purchasers, 

The  plaintiff,  the  registered  owner 
of  1000  shares  in  a  Joint  Stock  Com- 
pany, in  which  the  shares  could  only 
be  transferred  by  deed  executed  by 
both    transferror    and    transferree, . 


employed  a  broker  to  sell  for  bim 
some  shares  in  another  Company, 
which  were  also  transferable  by  deed 
onl  V.  The  broker  represented  to  the 
plamtiff  that  it  was  necessary  for 
him  to  execute  ten  blank  forms  of 
transfer.  The  plaintiff  accordingly 
signed,  sealed  and  delivered  to  the 
broker  ten  forms  of  transfer  in  blank 
to  be  filled  up  by  him  for  the  trans- 
fer of  the  shares  in  the  other 
Company.  The  broker  only  used 
eight  of  the  blank  forms  for  that 
purpose,  and  having  stolen  the  certi- 
ficates from  a  box  deposited  at  a  bank 
for  safe  custody ,^  he  feloniously  filled 
up  the  two  remaining  forms  as  trans- 
fers respectively  of  600  of  the  plain- 
tiffs 1000  shares  in  the  first  men- 
tioned Company,  and,  having  forged 
the  attestations,  he  delivered  the 
transfers,  together  with  the  certifi- 
cates, to  bon&  fide  purchasers  for 
value,  and  on  their  being  presented 
to  the  Company,  they  removed  the 
plaintifi^s  name  from  the  raster  of 
shareholders  and  placed  thereon  the 
names  of  the  purchasers. 

Held^  in  the  Exchequer  Chamber, 
that  the  transfers  were  void,  and 
that  there  was  no  such  negligence  on 
the  part  of  the  plaintiff  as  estopped 
him  from  insisting  that  the  propeity 
in  the  shares  did  not  pass  under  the 
transfers.  —  Per  Cockhum^  C.  J., 
Orompton,  J.,  Willes,  J.,  Byles,  J., 
Blackburn,  J.,  and  Mellor^  J. — Dia- 
sentiente  Keating,  J. 

Negligence,  to  operate  as  an  es- 
toppel, must  be  the  proximate  cause 
of  the  loss. 

Semhle,  that  the  doctrine  of  es- 
toppel by  executing  instruments  in 
blank  is  confined  to  negotiable  in- 
struments, and  does  not  apply  to 
deeds.  Stoan  v.  The  North  British 
Australasian    Company     {Limtted), 

175 

(2).  Action  for  Calls    ithen  small 
jPortion  only  of  Amount  stated  in 
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To  an  action  lor  calls  on  thazea  in 
a  joint  stock  Companj  incorporated 
under  the  19  A  20  Vict.  c.  97,  it  ia 
no  answer  that  the  defendant  benme 
ft  shareholder  upon  the  £uth  that  the 
capital  of  the  Corapanj  vonld  be  of 
the  amount  stated  in  the  roemonn-  t 
dum  of  association  and  that  odIt  a 
small,  insignificant  and  insafficTent ' 
portion  thereof  was  suhscribed.    Tke  j 
OmameKtal  Pyroyrapkie  Woodwork  \ 
Oompamy  (^Limiied)  ▼.  Browm^       63 

JUDGMENT. 


See  Executor. 

OUTLl^WBT. 

(1).  Plea  hy  joint  Debtora  <f  Jmdg- 
meni  recovered  by  tmotker  joint 
Debtor  in  Action  for  same  Game. 

A  judgment  recoyered  bj  one  of 
several  joint  debtors  cannot  be 
pleaded  as  a  defence  to  a  subseouent 
action  against  the  other  joint  deotors 
in  respect  of  the  same  cause,  unless 
the  plea  shews  that  the  judgment 
was  recovered  on  a  ground  which 
operated  as  a  discharge  of  all.  Phil- 
lips  V.  Ward  and  Others,  717 

(2).  Application  for  JEntry  on  Regit" 
ier  of  Judgment^  that  Judgment 
Debtor  was  taken  in  JCxecution 
under  a  Oa.  8a. 

A  plaintiff  having  obtained  judg- 
ment, registered  it  in  order  to  ope- 
rate as  a  charge  on  land,  under  the 
1  A  2  Vict.  c.  110,  Bs.  13, 19.  The 
plaintiff  afterwards  took  the  defend- 
ant in  execution  under  a  ca.  sa., 
and  he  was  discharged  from  custody 
under  the  lusolvent  Act.  He  after- 
wards acquired  leasehold  property 
which  be  mortgaged,  and  tne  mort- 
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gafee  cuutiacted  to  sell  it,  bat  was 
nxnble  to  ennplete  the  sale  in  oon* 
Bcqacnce  of  the  registered  judgment. 
— JfeU^thal  this  Court  had  no  power, 
on  the  application  of  the  mortgagee, 
to  order  the  plaintiff  to  attend  before 
the  senior  Master  of  the  Court  of 
Common  Fleaa,  and  consent  to  an 
entry  on  the  register  that  the  de- 
fendant was  taken  in  execution  by 
the  plaintiff  on  the  judgment.  Hal- 
left  y.  Dyne,  £x  parte  Bolls  and 
Amoiker,  696 

(3).  JSighito  Judgment  whether  en^ 
forceable  by  Execution  or  not. 

To  an  action  for  salary  due  from 
Commissioners,  under  a  Town  Im- 
provement Act,  to  their  clerk,  they 
pleaded  that  they  never  had  at  or 
since  the  accruing  of  the  debt  funds 
applicable  to  the  payment  of  it,  and 
that  they  had  applied  all  the  monies 
which  had  come  to  their  hands  as 
such  Commissioners,  except  a  small 
sum  set  apart  by  them  to  satisfy 
certain  other  claims  which  had  ac- 
crued since  that  of  their  clerk,  and 
they  never  had  nor  were  likely  to 
have  any  surplus  out  of  which  they 
could  pay  his  claim. — Seld,  on  de- 
murrer, that  the  plea  was  bad,  and 
that,  a  debt  being  due,  the  plaintiff 
was  entitled  to  judgment,  whether  it 
could  be  enforced  by  execution  or 
not.    Bush  v.  Martin,  811 

LANDLOBD  AND  TENANT. 
See  ExEcuTOB. 

FlXTUBXS. 

LANDS    CLAUSES    CONSOLI- 
DATION ACT,  1845. 

(8  A  9  Vict.  o.  18.) 

(1) .  Compensation  claimed  ly  Tenant 
from  xear  to  Year.  Entry  on  Pre* 

iblOU. 
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miaeM  hy  Mailway  Company  with 
Consent  of  Otoners,     Justification 
hy  jRailvoay    Company  of  pulling 
down   House  under  Authority  of 
their  Act. 

To  a  count  framed  on  tbe  68th 
section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  alleging  that 
the  defendants,  a  railway  Companj, 
bavins;  taken  the  plaintiflTs  house 
for  their  works,  made  default  in 
issuing  their  warrant  to  the  sheriff 
to  summon  a  jury  for  settling  the 
compensation,  whereby  they  became 
liable  to  pay  the  amount  claimed, 
the  defendants  pleaded  that  the 
plaintiff  had  no  greater  interest 
m  the  hous6  than  as  tenant  from 
year  to  year  ;  to  which  the  plain- 
tiff replied  that  he  was  never  re- 
quired to  give  up  possession  of  the 
house,  and  that  the  defendants  with- 
out his  consent  entered  upon  and 
took  it,  without  any  notice  to  him. — 
Heldy  on  demurrer  to  the  plea  and 
replication,  that  the  plea  was  good, 
since  the  plaintiff,  having  no  greater 
interest  in  the  house  than  as  tenant 
from  year  to  year,  was  not  entitled 
to  have  the  compensation  claimed 
settled  by  a  jurv,  but  could  only  ob- 
tain it  by  the  determination  of  jus- 
tices under  the  121st  section. 

To  a  count  for  entering  the  plain- 
tiff's house  and  ejecting  and  expel- 
ling him  therefrom,  the  defendants 
pleaded  that  the  house  was  delineated 
on  the  plans  and  described  in  the 
books  of  reference  deposited  as  in 
their  Act  mentioned,  and  that  it  was 
necessary  to  take  and  use  the  house 
for  the  purposes  of  that  Act :  that 
they  entered  and  took  possession  of 
the  house  with  the  consent  of  the 
owners  and  occupiers  thereof,  and 
after  such  entry  and  possession  taken 
the  plaintiff  took  possession  of  the 
house  and  occupied  the  same,  and 
the  defendants,  because  it  was  ne- 


cessary for  the  consfcruction  of  their 
works  authorized  by  that  Act,  entered 
the  said  house,  the  plaintiff  not  then 
being  therein,  and  pulled  down  the 
same. — Seld^  on  demurrer,  that  tbe 
plea  was  good,  for  the  defendants 
having  entered  with  the  consent  of 
the  owners  and  occupiers  of  the  house 
could  not  afterwarcls  be  treated  as 
trespassers. 

To  a  count  alleging  that  the  plain- 
tiff was  entitled  to  support  for  his 
house  from  an  adjoining  house,  and 
that  the  defendants  wrongfully  de- 
prived the  plaintiff  of  the  support  of 
the  adjoining  house,  by  negligently 
and  improperly  pulling  down  the 
same,  without  taking  any  care  to 
secure  the  plaintiff's  house  against 
the  consequences  of  such  pulling 
down,  the  defendants  pleaded  (except 
as  to  so  much  of  the  count  as  charged 
them  with  having  negligently  and 
improperly  pulled  down  the  adjoin- 
ing house)  that  the  same  was  <&lin- 
eated  in  the  plans  and  described  in 
the  books  of  reference  deposited  as 
in  their  Act  mentioned ;  and  that 
because  it  was  necessary  in  order  to 
make  the  railway  authorized  by  that 
Act  they  pulled  down  the  said  house. 
— Held,  on  demurrer  that  the  plea 
was  good.  Knapp  v.  The  London, 
Chatham  and  Dover  Railway  Com^ 
pany,  212 

(2).  Compensation  for  Loss  of  7}rade 
occasioned  by  Obstruction  of  High- 
way during  Execution  of  Bailw(a/ 
Works. 

Loss  of  trade  occasioned  by  tbe 
obstruction  of  a  highway  during  the 
execution  of  the  works  of  a  railway 
Company,  is  an  injurious  affecting 
of  the  tradesman's  interest  in  hia 
premises,  which  entitles  him  to  com- 
pensation under  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act, 
1845.  Senior  v.  The  Metropolitan 
Bailway  Company^  258 


LIBEL. 
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&»Po 
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8m  Damage 
Bomicha. 

LBSSOB  AND  LESSEE. 
See  ExxcrroB. 


LIBEL. 

See  SimAJFDxr. 

Proceedings  against  Sureties  on  their 
Beeognizanee  under  the  11  Qeo.  4 
Sf  1  Wm.  4,  e.  9. 

Upon  an  application  for  leare  to 
proceed  against  anretiefl  upon  their 
recognizances  or  bond  to  the  Crown 
nnder  the  11  Geo.  4  A  1  Wm.  4, 
c  73,  the  Court  of  Exchequer  acta 
judiciallj,  not  ministerially,  and  may 
refuse  the  mplication  i^  upon  the 
facta  before  tnem,  they  are  of  opinion 
that  the  plaintiff  is  not  entitled  to 
proceed  against  the  sureties. 

Therefore  where  the  plaintiff 
brought  an  action  for  libel  against 
the  editor  of  a  newspaper,  and  a  ver- 
dict was  taken  by  consent  for  2000/., 
subject  to  the  award  of  an  arbitrator, 
who  ordered  the  verdict  to  be  re- 
duced to  250/.,  provided  the  defend- 
ant published  an  apology  in  his  news- 
paper within  a  certain  time,  and  the 
award  was  not  taken  up  until  long 
after  that  time  by  the  plaintiff,  who 
afterwards  agreea  to  accept  1100/. 
in  satis&ction  of  damages  and  costs, 
of  which  650/.  was  paid  by  the  de- 
fendant, who  gave  nis  acceptances 
for  the  remainder,  the  Court  refused 
to  order  proceedings  to  be  taken 
against  the  sureties  upon  their  re- 

T  T  T  2 


eo^ixanoa.     lb  tla  Matter  rfu  B^ 

c-'ffnizanee  made  to  her  Majesty^  hg 
Jlhm  Chaplin  and  Adam  Steele,  as 
Sureties  for  Murdo  Toung.  And  in 
the  MaUer  of  Jonas  t.  Toung,     270 

LIBEBUM  TENEMEXTT7M. 
See  EsTOPFSL.    * 

LICENCE. 
See  Gkaht. 

LOCAL  COM^nSSIONEES. 

See  COHTRACTOB. 

LONDON  (CITT)  SMALL 
DEBTS    EXTENSION   ACT, 

1852. 

(15  ViOT.  c.  Ixxvii.) 
See  Costs,  (5). 

LOTTERY. 

"  Contrivance  or  Device'^  within  the 
42  Geo,  3,  c.  119,  *.  2,  bg  distribu- 
ting Articles  among  Audience  bg 
calling  out  Numbers  on  their  Seats. 

The  programme  of  an  entertain- 
ment stated,  that  at  its  conclu- 
sion the  proprietor  ''would  distribute 
amongst  his  audience  a  shower  of 
gold  and  silver  treasures  on  a  scale 
utterly  without  parallel,  besides  a 
shower  of  smaller  presents,  all  of 
which  would  be  impartially  divided 
amongst  the  audience,  and  given 
away."  The  public  were  admitted 
on  purchasing  tickets,  which  were 
not  numbered.  The  seats  of  the 
audience  were  numbered.  At  the 
conclusion  of  the  entertainment  the 
proprietor  called  out  a  number  ou  a 
seat,  and  delivered  one  of  the  articlrs 
to  the  person  occupying  tliat  seat ; 
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and  in  that  way  distributed  all  the 
articles  amongst  the  audience. — 
Held^  a  lottery  within  the  42  Geo. 
8,  c.  119,  s.  2.  Morris  and  Jeff%, 
AppellanUf  v.  Blaekman,  JBetpondent, 

912 

LUNATIC. 

See'WlLlT  OT  SUUUOKB. 

MANOE. 

See  Sea  Shobe. 

MAEINEK. 

See  Slaitdeb. 

MEDICAL  ACT. 
(21  &  22  Vict.  o.  90.) 

Action  hy  JBhysieian  for  Fees, 

A  physician  registered  under  the 
Medical  Act  (21  &  22  Vict.  c.  90), 
who  attends  a  patient  professionally, 
and  is  not  prohibited  from  suing  by 
any  bye-law  of  the  College  of  Phy- 
sicians, can  recover  his  fees  without 
an  express  contract. 

The  prel^umption  is  not,  as  for- 
merly, that  he  attends  the  patient 
for  an  honorarium,  but  for  fees,  the 
right  to  which  can  be  enforced  by 
action.     Gibbon  v.  Budd^  92 

MEMOBANDA,  428,  791, 1021. 

MEECHANT  SHIPPING   ACT, 

1854. 

(17  A  18  VioT.  0. 104.) 

See  Slandeb. 
Tboveb,  (1). 

MONET  LENT. 
JSvidence  of  Implied  Promise, 


MOETGAGE. 

The  defendant  instructed  his  attor- 
ney S.  to  borrow  lOOl.  upon  the  se- 
curity of  certain  freehold  estate,  and 
fave  him  his  title  deeds  to  enable 
im  to  do  so.     S.,  professedly  on 
behalf  of  the  defendant,  applied  to 
the  plaintiffs  for  a  loan  on  mortgage, 
the  amount  of  which  was  fixed  at 
420/.    Thereupon,  having  forged  a 
mortgage  from  the  defendant  to  the 
plaintiffs,    S.   delivered  it    to    the 
plaintiffs  and  received  the  420/.   He 
then  represented  to  the  defendant, 
that  he  could  not  obtain  the  pro- 
posed advance,  and  afterwards  lent 
him  certain  sums  as  his  own  money, 
taking  a  promissory  note  as  security 
for  part,  and  a  mortgage  for  the 
whole  of  the  advances.— JTdW,  that 
on  these  facts  there  was  no  evidence, 
as  to  any  part  of  the  420/.,  of  an 
implied  promise  by  the  defendant  to 
pay  the  plaintiffs,  so  as  to  support 
an  action  for  money  lent.     Fainter 
and  Others  v.  Abel^  113 


MOETGAGE. 

See  Bill  op  Sale,  (2J. 
Damages,  (I). 
Judgment,  (2). 
Money  Lent. 
Stamp,  (1). 

Estoppel,  Persons  clmming  under 
Mortgagee  within  the  7  fTm,  4  ^ 
1  Vict,  c,  28. 


The  owner  in  fee  of  certain  land, 
prior  to  mortgaging  it  for  a  term  of 
years,  put  A.  into  possession.  A. 
occupied  for  twenty -nve  years  with- 
out payment  of  rent  or  written  ac- 
knowledgment of  the  mortgagor's 
title.  A.  then  conveyed  in  fee  to 
the  plaintiff,  and  after  attorning  to 
him  as  his  tenant  gave  up  possession 
for  a  sum  of  money  to  B.,  the  repre- 
sentative of  the  mortgagor,  and  C. 
the    executor    of    the    mortgagee 


NEGLIGENCE. 


NOTICE  OF  ACTION.  1046 


(whose  mortfi^age  had  been  kept| 
tliye  by  payment  of  interest).  B. 
and  C.  aflcrwards  joined  in  a  con- 
reyance  of  the  premises  to  the  de- 
fendants.—774?/(/y  in  an  action  of 
ejectment,  first,  that  the  defendants 
were  not  estopped  from  setting  up 
their  title  to  the  premises ;  secondly, 
that  they  were  persons  claiming  un- 
der a  mortgage  within  the  meaning 
of  the  7  Wm.  4  A  1  Vict.  c.  28,  and 
consequently  that  the  3  &  4  Wm.  4, 
c  27,  did  not  operate  to  bar  their 
title,    ^ord  7.  Agw  and  another,  279 

MUNICIPAL    CORPOBATION 

ACT. 

(5  A  6  Wm.  4,  o.  76.) 

JEtight  of  Burge99e9  created  by  Muni- 
cipnl  Corporation  Act  to  Share  of 
Corporate  Property. 

Burgesses  created  by  the  Munici- 
pal Corporation  Act,  5  A  6  Wra.  4, 
c.  76,  are  not  entitled  to  any  share 
or  benefit  of  the  corporate  property 
enjoyed  by  the  freemen  and  bur- 
gesses of  a  borough  before  tbat  Act 
passed.     HulU  v.  Usteourt,  47 


NEGLIGENCE. 

See  C05TRACT0B. 

JoiKT  Stock  CoMPAHT,  (1). 

Ka.il WAT   COMPAKT. 

(1).  Occurrence  of  Accident  primd 
facie  Evidence  of  Negligence, 

The  plaintiff*  was  walking  in  a 
public  street  past  the  defendant's 
shop  when  a  barrel  of  flour  fell  upon 
him  from  a  window  above  the  shop, 
and  seriously  injured  him. — Held 
sufBcient  pnm&  facie  evidence  of 
negligence  for  the  jury,  to  cast  on 
the  ^fendant  the  onus  of  proving 
that  the  accident  was  not  caused  by 


his  negligence.    Byrne  ▼.   Boadle, 

722 

(2).  Injury  to  Children  hy  falling  of 
Cellar  Flap  placed  againet  Wall, 

The  defendants  were  the  occupiers 
of  a  warehouse  on  one  side  of  a 
street  into  which  their  cellar  opened. 
The  public  had  a  ri^ht  of  *  way  over 
the  whole  street  subject  to  the  exis- 
tence of  the  cellar,  but  the  only 
flagged  footpath  was  on  the  other 
side.  The  defendants  took  ofif  the 
lid  which  covered  their  cellar  and 
left  it  nearly  upright  against  their 
wall.  A  child  jumped  from  the  lid 
and  pulled  it  over,  injuring  himself 
and  another  child.  Held : — That  the 
defendants  were  not  liable  at  the 
suit  of  the  first  child,  who  had 
voluntarily  meddled  for  no  lawful 
purpose  with  that  which,  if  left 
alone,  would  not  have  hurt  him ; 
but  that  they  were  liable  at  the  suit 
of  the  second  child,  if  not  a  joint 
actor  with  the  first.  Hughes  v.  Mac' 
fie  and  Others,  Abbott  v.  Mat^fie 
and  Others,  744 

NEWSPAPER. 
See  Libel. 


NOTICE. 

See  Public  Health  Act,  1848, 
(1),  (2). 

NOTICE  OF  ACTION. 

Question  to  be  submitted  to  Jury, 

Where  a  statute  requires  notice 
of  action  for  anything  done  in  pur- 
suance of  it ;  the  proper  question  for 
the  jury  is,  whetner  the  defendant 
honk  fide  believed  in  the  existence 
of  a  state  of  facts  which,  if  they  had 
existed,  would  have  afibrded  a  dQ- 
fence  to  the  action. 
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OUTLAWET. 


Therefore  where  a  statute  (24  & 
25  Vict.  c.  96, 8.  103,)  provided  that 
any  person  found  committing  anj 
offence  punishable,  either  upon  in- 
dictment or  upon  summary  convic- 
tion,  by  virtue  of  that  Act,  might  be 
immediately  apprehended  without  a 
warrant,  and  also  required  notice  of 
action  for  anything  done  in  pursu- 
ance of  the  Act ;  in  an  action  oy  the 
plaintiff,  a  shopman  of  the  defendant, 
for  giving  him  into  custody  on  the 
charge  of  stealing  a  florin: — Meld, 
that  it  would  not  have  been  suffi> 
cient  to  leave  to  the  jury  the  ques- 
tion whether  the  defendant  honestly 
believed  that  the  plaintiff  had  wrong- 
fully taken  the  florin,  and  that  in 
giving  the  plaintiff  into  custody  he 
was  executing  a  legal  power,  but  the 
question  ought  also  to  be  left  to  the 
jury  whether  the  defendant  believed 
that  the  plaintiff  had  been  found 
committing  the  offence.  Boberts  v. 
Orchardy  769 

OUTLAWET. 

When  matter  of  Flea  in  Abatement 
no  Ground  for  setting  aside  Judg^ 
ment. 

The  outlawry  of  a  plaintiff,  when 
matter  of  plea  in  abatement  and  not 
of  plea  in  bar,  is  after  verdict  no 
ground  for  setting  aeide  the  judg- 
ment : — Nor,  semble,  when  matter  of 
plea  in  bar. 

Qu€Brey  whether  it  be  ground  for 
staying  proceedings  on  the  judg- 
ment? 

The  plaintiff  in  an  action  of  tres- 
pass quare  clausum  fregit  was  an 
outlaw  on  civil  process.  The  de- 
fendant, on  learning  it  just  before 
trial,  applied  for  leave  to  add  a  plea 
of  outlawry,  which  was  refused.  The 
Court,  after  verdict,  refused  to  set 
aside  the  judgment  which  had  been 
signed  by  the  plaintiff.  Sotoerbyr. 
Wddsworth,  701 


POOH. 

PAEISH, 
See  PoOB,  (1),  (2). 

PAYMENT  INTO  COTIET. 
See  Costs,  (3). 

PHYSICIAN. 
See  MedioaIi  Act. 

PLEADING. 

See  COKTBAOT. 

rOBSIOK  AtTAOHMEITT. 

Insubakce. 
outlawbt. 

WOBK  AJTD   LaBOVB. 

PLENE  ADMINISTBAVIT. 

See  ExEOUTOB. 

POOB. 

(1).  Annexation  qf  Exira'paroe^ial 
Place  to  Union^  under '20  Fiet. 
c,  19,  and  Liability  to  contribute  to 
Common  Fund  in  manner  provided 
2y  24  ^  25  Vict.  e.  55,  s.  9. 

After  the  20  Vict.  c.  19  passed, 
two  justices  appointed  an  overseer 
for  S.,  which  at  the  time  that  Act 
passed  was  an  extra -parochial  place 
having  no  poor  and  no  poor  rate. 
Afterwards  the  Poor  Law  Commis- 
sioners ordered  that  it  should  be 
added  to  a  Union ;  and  the  guardians 
of  the  Union  ordered  that  it  should 
contribute  to  the  common  fund  50/. 
No  expenses  had  ever  been  incurred 
by  the  Union  on  behalf  of  S.,  and  it 
still  had  no  poor  and  no  poor  rate. — 
Held :  first,  that  the  order  of  an- 
nexation was  good ;  secondly,  that  S., 
being  axinexed  to  the  Union,  became 


POWEB, 


PUBLIC  HEALTH  ACT.  1W7 


liable  to  eontribute  to  its  common 
fund,  in  manner  provided  by  the 
24  &  26  Vict.  c.  65,  s.  9.  The  Over- 
seers of  tke  Parish  of  Staple  Inn^ 
Appellanis,  The  Board  of  Guardians 
^Holhorn  Unions  Respondents^  284 

(2).  Limitation  of  2^me  for  main- 
iaining  Action  against  Guardians 
c/  Union  or  Parish, 

No  action  can  be  maintained 
against  the  guardians  of  a  union  or 
parish  for  any  debt,  claim,  or  de- 
mand due  from  them  unless  such 
action  is  commenced  within  the  half 
year  in  which  the  same  shall  have 
been  incurred  or  become  due,  or 
within  three  months  after  the  expi- 
ration of  such  half  year,  or  unless 
the  time  has  been  extended  by  the 
Poor  Law  Board,  under  the  22  &  23 
Vict.  c.  49,  8.  1.  Baker  v.  The 
Guardians  of  the  Billerieag  Union, 

642 

POWEB. 
See  Wabeaittt. 

2b  grant  Leases  for  twenty-one  years, 
at  a  rack  Bent,  or  building  or  re- 
pairing Leases  for  sixty-one  years. 

A  testator  devised  his  freehold 
dwelling-house  and  premises  to  his 
three  daughters  and  the  survivor  for 
life, "  with  full  power  to  them  or  her 
to  grant  leases  thereof,  or  of  any  part 
thereof,  for  a  term  or  terms  not  ex- 
ceeding twenty-one  years,  at  a  rack 
rent,  and  without  taking  any  pre- 
mium or  premiums  for  the  same ;  or 
building  or  repairing  leases  for  the 
term  of  sixty-one  years."  The  sur- 
viving daughter  granted  a  lease  for 
forty  years,  which  contained  a  coven- 
ant by  the  lessee  well  and  sufficiently 
to  repair,  maintain,  amend  and  keep 
the  demised  premises  in,  by,  and  with 
all  manner  of  needful  and  necessary 


reparations  and  amendments  whatso* 
ever,  and  at  the  determination  of  the 
term  to  yield  them  up  so  being  in  all 
things  well  and  sufficiently  repaired, 
amended,  and  kept  together,  The 
lessee  also  covenanted  that  the 
lessor  should  be  at  liberty  to  enter 
and  to  view  the  state  of  the  pre- 
mises and  that  the  lessee  would, 
within  three  months  after  notice, 
sufficiently  repair,  amend,  and  make 
good  all  defects  and  want  of  repara* 
tion.  There  was  a  right  of  re-entry 
upon  breach  of  the  ^covenants.— 
Held,  in  the  Exchequer  Chamber 
(reversing  the  judgment  of  the  Court 
of  Exchequer),  that  this  was  a  good 
''repairing  lease''  within  the  mean- 
ing of  tne  power.  Uaston  and 
Another  v.  Pratt  and  Another,    676 

PBACTICE. 
See  Amendment. 

OUTLAWBT. 

PBINCIPAL  AND  AGENT. 
See  T&OYXB,  (2)  1. 

PBOHIBITION. 
See  FoBEioN  Attachmsitt. 

PTJBLIC  HEALTH  ACT,  1848. 

(11  A  12  ViOT.  c.  63.) 

(1).  Definition  of  "  Owner  of  Pre* 
mises  let  at  a  rack  rent.** 

The  definition  of  an  "  owner"  of 
premises  let  at  rack  rent,  in  sect.  2 
of  the  Public  Health  Act,  1848 
(11  &  12  Vict.  c.  63),  is  satisfied 
by  a  person  who  is  de  facto  receiving 
the  rack  rent. 

Therefore  where  A.,  a  person  de 
facto  receiving  such  a  rent,  was 
served  by  a  Local  Board  of  Health 
with  a  notice  to  sewer  under  sect.  69 
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QXnEEN'S  EEMEMBEANCEE'S  ACT. 


of  the  same  Act  (by  which  service  is 
to  be  upon  the  "  owner"  or  '*  occu- 
pier*'), and  on  his  failure  to  comply 
with  the  notice  the  Local  Board  exe- 
cutei  the  sewerage  works,  and 
charged  the  expences  under  sect.  62 
of  the  Local  Government  Act,  1858, 
(21  k  22  Vict.  c.  98),  to  B.,  the  ap- 
pellant, who  was  owner,  when  the 
works  were  completed,  B.  (though 
his  title  to  the  premises  had  accrued 
prior  to  the  service  of  the  notice, 
and  the  notice  had  not  been  served 
on  him,  nor  had  he  any  knowledge 
of  it  till  afber  the  completion  of  the 
works,)  was  held  liable  for  the  ex- 
pences incurred.  Peek,  Appellant, 
The  Waterloo  and  Seaforth  Local 
Board  of  Healthy  Meepondente^     709 

(2).  Service  of  Notice  to  Sewer  on 
Clerk  of  Owner  of  Premiaea  at  hit 
Place  of  Btisiness. 

By  the  "Public  Health  Act,  1848," 
B.  69,  if  any  street  (not  being  a  high- 
way) be  not  sewered,  levelled,  paved, 
&c.,  to  the  satiRfaction  of  the  Local 
Board  of  Health,  they  may  by  notices 
in  writing  to  the  respective  owner 
or  occupiers  of  the  premises  fronting 
such  parts  as  may  require  to  be 
sewered,  Ac,  require  them  to  sewer, 
&c..  the  same  within  a  time  to  be 
specified  in  such  notice ;  and  if  such 
notice  be  not  complied  with,  the 
Local  Board  may  execute  the  works 
and  the  expences  shall  be  paid  by 
the  owners  in  default.  By  section 
150,  in  all  cases  in  which  any  notice 
is  required  to  be  given  to  the  owner 
or  occupier  of  any  premises  it  shall 
be  sufficient  to  address  the  notice  to 
them  by  the  description  of  the 
"  owner"  or  "  occupier"  of  the  pre- 
mises, and  the  notice  shall  be  served 
either  personally  or  by  delivering  the 
same  to  some  inmate  of  the  owner's 
or  occupier's  place  of  abode. — Sold, 
that  service  of  a  notice  by  delivering 


it  to  the  cleric  of  an  owner  at  his 
place  of  business  waa  a  sufficient 
notice  to  satisfy  the  requirements  of 
the  69th  section,  the  150th  section 
being  merely  in  aid  of  the  service  of 
notices:  Per  PoUoeh^  0.  B.,  and 
Piaott,  B. 

rer  Martin,  B.,  that  the  service 
was  good  under  th6  150th  section. 
A  place  of  business  is  a  "  place  of 
abode,"  and  a  clerk  an  "mmate" 
within  the  meaning  of  the  150th 
section.    Muon  v.  Bibhy,  881 


QUEEN'S  EEMEMBEANCEB'S 

ACT. 

(22  &  23  Vict.  o.  21.) 

Power  5y  Bule  to  extend  to  Beve^ 
nue  Side  of  Court  of  Exchequer 
the  Provisions  of  the  Common  Law 
Procedure  Act,  1854,  at  to  Appeal. 

By  the  26th  section  of  the  Queen's 
Remembrancer's  Act,  22  &  23  Vict, 
c.  21,  *'  it  shall  be  lawful  for  the  liord 
Chief  Baron  and  two  or  more  Barons 
of  the  Court  of  Exchequer  from  time 
to  time  to  make  all  such  rules  and 
orders  as  to  the  process,  practice, 
and  mode  of  pleading  on  the  revenue 
side  of  the  Court,  and  as  to  the  al- 
lowance of  costs,  and  for  the  effec- 
tual execution  of  this  Act,  and 
the  intention  and  objects  -thereof, 
as  may  seem  to  them  necessary 
and  proper ;  and  also  from  time  to 
time,  by  any  such  rules  or  orders  to 
extend,  apply,  or  adapt  any  of  the 

? revisions  of  the  '  Common  Law 
'rocedure  Act,  1852,'  and  the 
'  Common  Law  Procedure  Act,  1854,* 
and  any  of  the  rules  of  pleading  and 
practice  on  the  plea  side  of  the  said 
Court  to  the  revenue  side  of  the  said 
Court,  as  may  seem  to  them  expe- 
dient for  making  the  process,  prac- 
tice, and  mode  of  pleading  on  the 


BAILWAT  COMPANY. 


BEST. 
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Tevenae  side  of  the  said  Court  as 
nearlj  as  may  be  uniform  with  the 
process,  practice,  and  mode  of  plead- 
mg  on  the  plea  side  of  such  Court.*' 
— Held^  in  the  Exchequer  Chamber, 
that  the  above  enactment  did  not 
confer  a  power  by  rule  or  order  to 
extend,  apply,  or  adapt  to  the  revenue 
side  of  the  Court  of  Exchequer  the 
proTisions  of  the  Common  Law 
Procedure  Act,  1854,  as  to  appeal ; 
Per  Ooekbumy  C.  J.,  Crompton,  J., 
Blackburn,  J.,  and  Mellor,  J.  Dis- 
sentientibus  ErU,  C.  J.,  Williams,  J., 
and  WUleSy  J.  Attorney  General  v. 
Sillem,  581 

BAILWAT  COMPANY. 

See  Ikcoms  Tax. 

Lakds    Clattsis    Coksolida- 

TioH  Act,  1845,  (1),  (2). 
Stamp,  (3). 

(1).  Action  by  Guard  for  Injury  OC' 
casioned  by  Negligence  of  "  Gait- 
ytfr"  of  the  Plate-layers. 

A  railway  Company  is  not  liable  for 
injury  to  the  guard  of  a  train,  occa- 
sioned by  the  negligence  of  the 
"  ganger"  of  the  plate-layers  in  keep- 
ing the  permanent  way  in'  proper 
repair  and  condition;  the  two  ser- 
vants being  engaged  in  one  common 
object,  viz.,  the  safe  conduct  of  the 
passengers  on  their  journey.  Wal' 
ler.  Administratrix  of  George  Waller , 
deceased,  v.  The  South  Eastern  Bail- 
way  Company,  102 

(2).  Reasonable  Conditions  unthin  the 
Railway  Canal  and  Traffic  Act. 

The  owner  of  cattle,  ou  sending 
them  by  a  railway,  signed  a  ticket 
stating  that  he  thereby  sgreed  to  the 
following  conditions  of  carriage: — 
••  Ist.  The  Company  are  to  be  free 
from  all  risk  ana  responsibility  with 
respect  to  any  loss  or  damage  arising 


in  the  loading  or  nnIoa£ng,  firom 
suffocation  or  £rom  being  trampled 
upon,  bruised,  or  otherwise  injured 
in  the  transit,  from  fire,  or  from  any 
other  cause  whatsoever,  it  being 
hereby  agreed  that  the  same  is  to  be 
carried  at  the  owner's  risk.*'  "  8rd* 
That,  as  the  charge  for  conveyance  ia 
for  the  use  of  the  waggon  and  loco- 
motive power,  the  owner  or  his  re- 
presentative is  required  to  see  to  the 
efficiency  of  such  waggon  before  he 
allows  his  stock  to  be  placed  therein, 
and  complaint  must  be  made  in 
writing  to  the  station  inspector  or 
clerk  in  charge  as  to  all  aUeeed  de- 
fects, either  at  the  time  of  booking  or 
before  the  waggon  leaves  the  sta- 
tion.*'—^i9/<^,  that  these  conditions 
were  unreasonable,  and  void  uuder 
the  Railway,  Canal  and  Traffic  Act, 
1854.  Gregory  v.  The  West  Mid- 
land  Bailway  Company,  diA 

RAPE. 
See  Assault. 

EATIFICATION. 
See  Tboveb,  (2)  1. 

EECOQNIZANCB. 

See  Libel. 

BEGISTBATION. 
See  Bill  or  Sale,  (1). 

BEGUL^  QENEBALES,  429. 

BELE  ASE. ' 
See  Bank:btjptot,  (2). 

BENT. 

Sale  by  Auction  qf  Ground  Bent  and 
Garden  Bent. 

The  defendant  put  up  for  sale  by 
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SALMON  FISHEfil  ACT. 


public  aaction  certain  property  de- 
scribed in  the  particulars  as  follows : 
—"Four  freehold  ground  rents  of 
19^.  4«.  each,  viz.,  15/.  ground  rent 
and  4/.  4a,  garden  rent,  amounting 
to  76Z.  16«.  a  year,  arising  from  four 
capital  residences  of  the  annual  value 
of  384/.,  held  by  four  leases  granted 
to  W.  Beynolds  for  a  term  of  ninety- 
five  years  each  (wanting  ten  days) 
irora  the  29th  of  September,  1844, 
with  reversion  to  the  property  in 
about  eighty  years."  The  plaintiff 
became  the  purchaser  and  paid  the 
defendant  282/.  as  a  deposit  in  part 
payment  of  the  purchase  money. 
The  vendors  in  making  out  their  title 
produced  four  counterparts  of  leases 
from  one  Roy  to  Beynolds.  By  each 
of  these  leases,  Eoy,  in  consideration 
of  the  yearl V  rents  thereinafter  re- 
served, demised  to  Reynolds  a  piece 
of  land  with  a  messuage  thereon  for 
the  term  of  ninety-five  years  (want- 
ing ten  days)  at  the  yearly  rent  of 
15/.;  and  for  the  considerations 
aforesaid,  and  also  in  consideration 
of  the  further  rent  thereinafter  re- 
served and  of  the  covenants  of  Rey- 
nolds, Soy  covenanted  with  Reynolds 
that  it  should  be  lawful  for  him  and 
the  tenants  of  the  messuage,  at  all 
times  during  the  continuance  of  the 
said  term,  to  enter  upon  and  use  and 
enjoy  as  a  pleasure  ground  or  garden 
a  piece  of  land  particularly  described 
jointly  with  Roy,  and  Roy  cove- 
nanted that  he  would  at  his  own  ex- 
pense keep  in  order  the  garden. 
There  was  also  a  covenant  by  Rey- 
nolds to  pay  Roy  the  yearly  rent  of 
15/.,  and  also  the  further  yearly  rent 
of  4/.  4«.  in  respect  of  the  right  of 
user  of  the  garden  or  pleasure  ground, 
such  rent  to  be  payable  in  the  same 
manner  as  the  rent  of  15/. — Held, 
in  the  Exchequer  Chamber  (afBrming 
the  judgment  of  the  Court  of  Ex- 
chequer), that  the  rent  of  4/.  4a, 
was  a  sum  in  gross  payable  under  a 


covenant,  and  not  a  rent  issuing  out 
of  the  land ;  and  consequently  the 
plaintiff  was  entitled  to  rescind  the 
contract  and  recover  back  his  depo- 
sit :  per  Wi^himan,  J.,  Oromptony  J., 
and  Blackburn^  J. — Dissentientibus 
Willianu,  J.,  and  Wille$,  J.  Bobim 
V.  EvoM  and  Others^  410 

REPAIRXNGh  LEASE. 
See  PowBB. 

REVERSION. 

See  Estoppel. 

SALE. 
See  YxFnoE  akd  Yeitdee,  (1),  (2). 

SALMON  FISHERY  ACT. 
(24  &  25  Vict.  o.  109.) 

(1).  Catching  Salmon  otherwise  than 
by  Bod  and  Zine,  toiikin  Fifty 
Yards  below  a  Dam  without  a  Rsk- 
pass  attached  to  it. 

The  12th  section  of  ''  The  Salmon 
Fishery  Act,  1861"  (24  h  25  Vict, 
c.  109),  absolutely  prohibits  the 
catching,  or  attempting  to  catch, 
except  bv  rod  and  line,  any  salmon 
within  nfby  yards  below  any  dam, 
unless  it  has  attached  to  it  a  fish-pass, 
notwithstanding  any  ancient  right 
by  charter,  grant,  or  immemorial 
usage  of  fishing  in  a  salmon  cage. 
Moulton^  Appellant,  and  Wilby,  Bes^ 
pondent,  25 

(2).  Bight  to  take  possession  of  and 
destroy  ^ed  Engine  /or  catching 
Salmon  in  inland  or  tidal  Waters, 

Under  the  11th  section  of  **  The 
Salmon  Fishery  Act,  1861,"  the 
right  to  take  possession  of  or  destroy 
any  engine  placed  or  usedfor  catching 


SETTLEMENT. 


STAMP. 
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■almon  in  oontrsTentkm  of  thmt  nee- 
tion,  extends  to  all  peraona,  and  is* 
not  limited  to  oonsenraton  or  OTer- 
eeera  appointed  under  the  33rd  tec^ 
tion.     WUliamu  t.  Bladnoall,       33 

SCIENTER. 
See  Etibkbox,  (1). 

SEA  SHORE. 

SiqhiqfLord  of  Manor  to  Hea  Shore 
ietween  hi^h  and  low  water  mark. 

On  the  trial  of  an  information  of 
intmaion,  the  question  being  as  to 
the  title  of  the  defendant,  as  against 
the  Crown,  to  a  portion  of  the  sea 
shore  between  high  and. low  water 
mark,  adjacent  to  Cemmaes  in  the 
isle  of  Anglesea,  the  defendant  gaTe 
in  evidence  a  grant  bj  James  1  of 
the  manor  of  Cemmaes  to  the  an- 
cestor of  the  present  lord  of  the 
manor,  and  also  gave  etideace  of 
acts  of  ownership  over  the  shore  in 
question  both  bj  himself  and  the 
lord  of  the  manor ;  and  there  was 
also  evidence  of  acts  of  ownership  on 
the  part  of  the  Crown.  The  learned 
Judge  told  the  jury  that  the  grant 
of  the  manor  did  not  pass  the  sea 
shore,  and  he  left  it  to  the  jury  to 
say  whether  they  were  satisfied  by 
the  evidence  of  user  that  the  defen- 
dant had  acquired  a  title  as  against 
the  Crown. — Meld,  a  misdirection; 
and  that  the  proper  question  was 
whether  the  evidence  of  user  coupled 
with  the  grant  satisfied  the  jury  that 
the  defendant  had  such  title. 

Qu€Dre,  whether  the  Yenedotian 
Code  of  Howel  Dda  is  now  the  law 
of  Anglesea.  The  Attorney  General 
T.  Jones,  347 

SETTLEMENT. 
See  SjxMf,  (2). 


SHARES. 
See  Stamp,  (2). 

SHEEP. 
See  EnnEsrcx,  (1). 

SHIP. 
See  Trotxs,  (2)* 

SILKS. 
See  CjlUUSE, 

SLANDER. 

Words  imputinj^  Drmmhennees  to  m 
certificated  Master  Merimer. 

Words  imputing  to  a  certificated 
master  mariner,  drunkenness  whilst 
in  command  of  a  vessel  at  sea,  are 
actionable  without  special  damage. 
Ihoim  T.  JFiUiam  JSrmuhoood  mmd 
Jame  hie  Wife,  9G0 

SOLICITOR. 
See  Kttovsvt, 

SPECIAL  DAMAGE. 
See  Slaitdbb. 

STAMP, 

(1).  Ad  valorem  Duty  e^arfeahle 
under  the  16  ^  17  Vict,  c.  38,  in 
respect  of  Mortgage  Debt  payable 
on  Contingency. 

The  words,  "mortgage,  debt  or 
sum  of  money,"  in  the  Stamp  Act, 
16  &  17  Vict.  c.  69,  s.  10,  include 
contingent  as  well  as  absolute  debts. 
Therefore  where  C,  being  seised  of 
an  estate  tail  in  certain  propertv  ex* 
pectant  upon  the  decease  irithout 
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STATUTE  OF  LIMITATIONS. 


issue  male  of  N.,  and  also  upon  the 
decease  of  S.,  executed  a  disentailing 
deed,  and  in  consideration  of  15,082^. 
mortgaged  the  property  for  38,000^., 
to  be  paid  within  three  months  after 
the  decease  of  N.  and  S.,  provided 
N.  died  without  issue  male,  and  C. 
afterwards  sold  the  property  (sub- 
ject to  the  mortgage)  to  M.  for 
6250L'-- Heldy  that  i^  valorem  duty 
was  chargeable  in  respect  of  the 
mortgage  debt  of  88,000/.  as  part  of 
the  consideration  for  the  purchase, 
although  it  was  only  payable  upon  a 
contingent  event  which  might  never 
happen.  Mortimore^  Appellant ^  v. 
The  OommUtumers  of  Inland  Re-^ 
venue,  Beepondents,  838 

(2).  Marriage  Settlement  chargeable 
with  ad  valorem  Duty  in  respect  of 
Bonds  of  Foreign  States,  and  In- 
dian £5  per  Cents, 

The  13  &  14  Vict.  c.  97,  Sched. 
tit.  "  Settlement,"  imposes  an  ad 
valorem  duty  on  any  deed  or  instru- 
ment whereby  any  **d^nite  and 
certain  principal  sum  or  sums  of 
money,  or  any  definite  and  certain 
share  or  shares  in  any  of  the  govern- 
ment or  parliamentary  stocks  or 
funds,"  shall  be  settled  upon  or  for 
the  benefit  of  any  person. — Seld, 
that,  under  that  enactment,  a  mar- 
riage settlement  was  chargeable 
with  ad  valorem  duty  in  respect  of 
Brazilian  Bonds,  New  Brunswick 
Bonds,  Nova  Scotia  Bonds,  Scrip 
Peruvian  Loan,  Chilian  Bonds, 
Mexican  Bemanet  Bonds,  and  In- 
dian 5/.  per  Cents.,  created  by 
statute  after  the  13  <fc  14  Vict.  c.  97 
passed.  In  re  the  Parties  to  the 
Marriage  Settlement  of  Ann  Alsager 
and  P.  £,  Ouidici,  Appellants,  and 
The  Commissioners  of  Inland  Revenue, 
Respondents,  965 

iS).**  Stock"    and    '*  Consideration 


Money*^  within  the  meaning  of  \Z 
If  14  Vict.  c.  97,  Schedule,  tit. 
Conveyance, 

Under  the  powers  of  an  act  of 
parliament  a  railway  Company  sold 
and  transferred  their  railway  and 
works  to  anothei^  railway  Company, 
and,  in  consideration  thereof;  the 
latter  agreed  to  create  and  deliver 
to  the  shareholders  of  the  former 
Company  preferential  shares  of  the 
nominal  amount  of  298,0001*  bearing 
6/.  per  cent,  interest,  aud  to  take 
upon  themselves  a  debenture  debt 
ot  98,687/.,  aud  simple  contract 
debts  of  that  Company  to  the 
amount  of  40,01^21.— Held :  First, 
that  the  preferential  shares  were 
''  stock"  within  the  meaning  of  the 
13  <fc  14  Vict.  c.  97,  Schedule,  tit. 
"  Conveyance."  Secondly,  that  the 
liability  to  pay  the  debenture  and 
simple  contract  debts  was  part  of 
'*  the  consideration  money"  within 
that  Act.  The  Vlverstone  and  Lan* 
caster  Railway  Company,  Appellants, 
V.  The  Commissioners  (f  Inland  Re- 
venue, Respondents,  855 

STATUTE  OP  LIMITATIONS. 
(3  A  4  Wm.  4,  c.  27.) 

See  MoBTOAOE. 

Acknowledgment  of  Debt. 

The  Commissioners,  under  a  town 
improvement  Act,  being  in  debt, 
appointed  a  finance  committee,  who 
made  a  report  to  which  was  appended 
a  schedule  of  *'  liabilities"  including 
arrears  of  salary  due  to  the  derk  of 
the  Commissioners  more  than  six 
years.  The  Commissioners  made  an 
entry  in  their  minute-book  that  they 
accepted  the  report.— jETWi/.  no  suffi- 
cient acknowledgment  of  the  debt 
to  take  the  case  out  of  the  Statute  of 
Limitations. 


STOCK. 


TBOYEB. 


1053 


A  plea  stating  tbat  a  debt  accrued 
more  than  six  years  ago  does  not 
afford  anj  defence,  as  an  informal ' 
plea  of  the  Statute  of  Limitations. 
Bu$h  T.  Martin,  811 

STOCK. 
&0  Stamp,  (3). 

SUBSTITUTED  SECUMTT. 
See  Debtob  avd  Crebitoe. 

SUCCESSION  DUTY  ACT,  1864. 

(16  &  17  Vict.  o.  51.) 
See  Domicile. 

(1)   Succession  to  unproductive  Land, 
which  during  Successor's  Lifetime 
.  becomes    Valuable — Meaning     of 
Term  "  Annual  Value.*' 

Except  in  cases  for  which  the 
Succession  Duty  Act  (16  <fc  17  Vict. 
c.  51)  specially  provides,  the  value  of 
the  "  annuity"  which  forms  the  basis 
of  assessment  of  real  property  for 
the  purposes  of  that  Act,  is  the 
actufld  annual  value  of  the  pro- 
perty in  its  condition,  and  as  used 
tor  the  purposes  to  which  it  is  de- 
voted, at  the  time  when  the  successor 
becomes  entitled  in  possession.  Con- 
sequently real  property,  which  at 
that  time  is  wholly  unproductive  and 
incapable  of  being  used  productively 
for  agricultural  or  other  purposes, 
and  which  is  not  in  the  market  as 
building  land,  though  subsequently 
sold  as  building  land  during  the 
successor's  lifetime,  has  not  within 
the  meaning  of  the  2lBt  section  of 
that  Act  any  "  annual  value,"  and 
is  not  liable  to  succession  duty. — 
Meld,  by  Pollock,  C.  B.,  and  Jf^lde, 
B.  Dissentiente  Martin,  B.  At- 
tomey  General  v.  The  Earl  of  Sef 
tan, 


(2.)  **  Derivative  TiiW*  umier  m 
Disposition  by  Willi  wiikim  15th 
section, 

A  testator  devised  his  real  estate 
to  his  wife  for  life  with  remainder  in 
fee  to  B.,  a  stranger  in  blood.  B. 
died  intestate  before  the  Succession 
Duty  Act,  1853.  The  testator's 
wife  died  after  the  commencement  of 
that  Act,  when  the  defendant,  heir 
at  law  of  B.,  became  beneficially  en- 
titled in  possession  to  the  property 
so  devised  :—Seld,  that  the  pro- 
perty vested  in  the  defendant  oy  a 
"  derivative  title"  under  the  dispo- 
sition made  by  the  will  of  the  testa* 
tor,  within  the  meaning  of  the  15th 
section  of  the  Succession  Duty  Act, 
1853,  and  consequently  the  defend- 
ant was  chargeable,  under  that  sec- 
tion with  10/.  per  cent,  duty,  being 
at  the  same  rate  as  B.  would  have 
been  chargeable  with,  l^e  Attorney 
General  v.  John  Perkins  Rushton, 

812 
SUBVEYOB. 

See  Highway. 

TBESPASS. 

See  Equitable  Defekoe. 

Lairds    Clauses    Conboliba- 
TioK  AoT,  1845,  (1). 

TBOVEB. 

(1).   JSiyht  of  Action  in  respect  of 
Possessory  Title. 

The  plaintiff  bought  and  took 
possession  of  a  barge.  The  transfer 
was  by  bill  of  sale  in  the  statutory 
form,  but,  the  plaintiff  being  under 
age,  the  transfer  was  not  registered. 
In  August,  1862,  the  vendor  became 
bankrupt.  Subsequently  his  assig- 
nees registered,  but  at  what  date  did 
not  appear.  On  the  3rd  of  Septem- 
ber the  plaintiff  came  of  age.  On 
the  6th  of  November  the  barge  was 
seized  by  the  messenger  in  bank- 
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ruptcT ;-— JETtfZJ,  that  tlie  assigneefl 
were  liable  for  the  conversion  of  the 
barge,  on  the  ground  that  either  as 
against  them  the  property  passed  bj 
the  bill  of  sale,  or  the  bankrupt  was 
a  trustee  for  the  plaintiff  and  that 
the  action  was  maintainable  by  yirtue 
of  the  plaintiff's  possessory  title. 
Stapleton  y.  Haiffnen  and  Another,  918 

(2).  JBvidence  of  Ckmversum, 

1.  If  a  principal  ratifies  the  pur- 
chase by  his  agent  of  a  chattel  which 
the  vendor  had  no  right  to  sell,  he  is 
guilty  of  a  conversion,  although  at 
the  time  of  the  ratification  he  had  no 
knowledge  that  the  sale  was  unlaw- 
ful. 

Therefore,  where  the  plaintiff's 
ship  was  stranded  on  the  coast  of 
Africa,  and  unlawfully  taken  posses- 
sion of  and  sold  bv  W.  to  T.,  the 
agent  of  the  defendants,  merchants 
at  Liverpool,  who,  on  being  informed 
by  their  agent  of  the  purchase  and 
price,  wrote  in  repl^:— "We  duly 
received  your  letter  informing  us  of 
your  having  purchased  the  brig,  but 
you  do  not  say  from  whom  you 
bought  her,  nor  whether  you  have 
the  register  with  her.  You  had  bet- 
ter, for  the  present,  make  a  hulk  of 
her.  From  your  description  of  her 
she  is  not  out  of  the  way  in  price,  if 
she  has  not  sustained  much  damage." 
— Held,  a  ratification  by  the  defend- 
dants  of  the  tortious  act  of  their 
agent,  and  sufficient  evidence  in 
trover  of  a  conversion  by  them. 
Hilherry  v.  Hatton  and  Another,  822 

2*  The  plaintiff  purchased  wine 
lying;  at  the  defendant's  wharf  from 
the  holder  of  a  warrant,  given  by  the 
defendant  for  its  delivery.  The  ven- 
dor indorsed  the  warrant  generally. 
The  plaintiff  sent  it  so  indorsed  to 
the  wharf,  and  obtained  samples  of 
the  wine.  A  notice  from  the  Lord 
Mayor's    Court   was    subsequently 


served  at  the  wharf  attaching  the 
vendor's  goods  in  the  defenmmt'a 
•custody,  and  a  description  of  the  wine 
was  at  the  time  of  service  indorsed 
on  the  back  of  the  notice,  and  shewn 
to  the  defendant's  manae;er.  The 
plaintiff  on  afterwards  producing  his 
warrant  at  the  wharf^  and  demanding 
the  wine,  was  told  by  the  manager 
(the  defendant  being  absent)  that 
the  wine  was  stopped  on  account  of 
the  attachment.  The  same  day  the 
plaintiff's  attorney  wrote  to  the  de- 
fendant to  demand  the  [delivery  of 
the  wine  by  11  o'clock  the  next  day. 
The  defenaant's  manager  called  next 
morning  on  the  plaintiff^s  attorney 
after  seeing  the  defendant,  and 
stated  that  the  matter  required  con- 
sideration, and  that  the  defradant 
would  consult  his  attorney.  But 
the  same  day  at  noon  a  writ  was 
issued. — Held:  first,  that  the  wine 
was  not  in  the  custody  of  the  law. 
Secondly,  that  on  these  facts  there 
was  evidence  of  a  conversion,  dissen- 
tiente  Bramwell,  B.  FUlott  v.  WiU 
kineon,  72 

TEUCK  ACT. 

(1  &  2  Wm.  4,  0.  37.) 

"  JButty  Colliers:* 

"  Butty  colliers"  working  in  part- 
nership under  a  verbal  contract  with 
the  owner  of  a  colliery,  and  paid  by 
the  yard  and  ton  and  sometimes  by 
the  day,  and,  though  not  allowed  to 
underlet  the  work  or  leave  it,  em- 
ploying others  to  assist  them,  for 
whose  wages  they  are  responsible, 
are  not  artificers  performing  labour 
for  wages  within  the  meaning  of  the 
Truck  Act,  1  &  2  Wm.  4,  c  37. 
Sleeman  and  Others  v.  Barrett  and 
Another,  Executors  of  Bennett,    934 

TEUSTEE. 
See  Thovbb,  (I). 
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Therefore  where  the  plaintiff  ^^Id 
to  the  defendant  a  quantity  of  tir«»  . 
day  at  a  certain  price  per  ton,  th^^  | 
claj  to  be  carted  away  by  tW  do- 
feudant,  at  his  own  ex)H'n»4^^  and 
weighed  by  him  at  the  weighing  ma- 
chine of  a  third  person : — liffiK  tlmt 
the  property  in  the  day  p««»<»d  tt>^ 
the  defendant  on  the  coinp1otiot\  of 
the  bargain,  and  that  the  pliiintilV 
might    recover  the    ]jrico  undt^r  a 
count  for  goods  bargamod  aiid  wold, 
although  the  clay  had  never  bnt^ti 
weighed.     Turley  v.  Batei,  2(M) 

(2).  Resale  hy  Vendee  qf  ufinpprO" 
priated  Ooode  to  third  person  whvtiP 
right  Vendor  hoe  reooynued, 

"Where  on  a  contract  of  imiIw  of  « 
portion  of  a  lar^c  quantity  of  ((no/U 
in  the  warchoijinj  of  thu  vi'fidor,  tlM< 
vendee  haa  rCM/ild  ih<5  ((o/z/ln  Ut  a 
third  ^rr*j(fn,  ¥i\t*mt  rj{/l>t  ift  Mm'^o 
the  vendor  haa  rM'/fffu't*^f\,  Uti  fntttut^* 
afterwarda  &\n\ru^M  UK*?  ii».»'>  ^/f  »»»'  K 
third  p«rnk/o  aU^#//»i(^h  ih/t  •jf^/irr/ 


rnnffi^  ^drvi^  «HW  Wni  «ppraprin(t«d 

*i  iiin;. 

ri^fTfi-i:^  wi*«^  iW  dHVudwnta 

mr  ^mst  ro^tW  AriV^uinu^ta  tht»y 
sDi.  71  w«»  Jul  r^4  and  ti«u*lWml 
40*  f  .-flsr  »  i^r  Kv4*  iKuu  Iha 
nm^  *•«  i\  lo  tti*i  xxl"  iW  pUiut  uV:*.'--^ 

K-cc^   av«  9iftxu\|:  that  in*  }fX\^ 

tjctt  vK"  a  'w*r^:^  ^lUMitiiv  had  W*>iv 
arr rvv-^^Wsi  tv  t W^w^     «  ^ttjf  *♦••♦< 

YKNKPOT»AX  tHM>a 

ir«»iiNm<v« 

Liverpool,    hy   |mv\»M«    mI'    ttllMifi»»y 
wmioihtod  (J.'  P.   ilu>li'  ii^iMiL   ililni' 

wm,  <o  olmiit«i«  iluMr  iililp  *'  liMtiMMli 
Knutro/*  or  iMnplny  lt(«i'  mm  »i  h^'I^^'HiI 
altip,  Oh  mioh  Iitiiim  im'  hi  mumIi  immm 
iMM*  nM  It0  Nliiiuld  Uiliih  iirM|iii,  h(mI 
uottnrnlly  <m  rfipt'i'mMil'  Im»mh  Im  »>»• 

iHlinll    ill   llm    |MiMMlHi«,   MMfl    lo   lIlM 
mild    Ih'Ij^i   IimI*    MMIh»|o  MM'MI   o^  »wl^, 

aa  Inlly  m  If  IIm-^  m^im'  |M.M'>M«)ly 

nifi  oil' Im'J   li'lh  ^  Im  Com*  Mm*  ftn^ht 
Wrta  *•»^'  uti'd  aod  t*««  ool,  /I^^^mI/'  '( 


I 


«a  A   I    IM  Mm*  po>**-^    'Ih^  |<Imo/^M'. 
|Jr»ini|<    •fil'i'/N    ^«0^(    lh*tn,Hh^*   f*h 

rl,    f^z/^O    ^^^    i*ft\i    S*i   hiH'i^*^^^^ 


1056  WOEK  AND  LABOUE. 


WBIT  OF  SUMMONS. 


The  cliarter-party,  which  was  not 
under  seal,  purported  to  be  made 
between  the  plaintiffs  and  G.  P. 
agent  for  owners  of  the  A  1.  £r, 
hrig  "  Hannah  Eastee^^  of  Liverpool. 
The  consignee  of  the  cargo,  on  learn- 
ing that  the  ship  was  not  A  1.  at 
Lloyds,  refused  to  accept.  TJlti* 
matelj  he  agreed  to  accept,  upon 
the  plaintiffs'  agent  in  England 
undertaking  to  pay  the  extra  ex- 
pense of  insurance  in  consequence 
of  the  ship  not  being  A  1.  The 
cargo  arrived  safe.  In  an  action  for 
breach  of  warranty  of  the  ship's  class 
the  plaintiffs  sought  to  recover  the 
extra  expense  ot  insurance  which 
they  had  repaid  their  agent. 

Held: — First,  that  the  dedcription 
in  the  charter-party  was  a  warranty 
that  the  ''Hannah  Eastee"  was  at 
the  date  of  the  charter-party  an  A  1. 
ship  at  Lloyds  in  England. 

Secondly,  that  the  power  of  attor- 
ney authorized  the  warranty. 

Thirdly,  that  the  damage  which 
the  plaintiffs  had  sustained  was  hgal 
damage.  Bouth  and  Others  v.  MaO' 
millan  <md  Others,  760 

WILL. 
See  Detisb. 

WOBK  AND  LABOUE. 

JPagment  on  Production  of  Architect's 
Certificate, 

A  declaration  alleged  that  the 
plaintiff  agreed  to  do  certain  speci- 
fied  works  for  the  defendant,  upon 
the  terms  and  conditions  (amongst 


others)  that  the  works  were  to  be 
executed  to  the  satisfaction  of  the 
defendant  and  his  architect,  "but 
no  payment  was  to  be  considered 
due  unless  upon  production  of  the 
architect's  certificate."  The  decla- 
ration averred  performance  by  the 
plaintiff  of  all  things  necessary  to 
entitle  him  to  the  certificate,  and 
that  he  had  completed  the  works  to 
the  satisfaction  of  the  architect ;  and 
alleged  as  a  breach  that  the  architect 
unfairly  and  improperly  neglected  to 
certify,  and  **  so  neglected  in  collusion 
with  the  defendant  and  bv  his  procure-' 
ment,**  whereby  the  plaintiff  was  un- 
able to  obtain  payment. — Held,  on 
demurrer,  that  the  declaration  dis- 
closed a  good  cause  of  action,  inas- 
much as  it  imputed  fraud  in  with- 
holding the  certificate.  Batterhury 
V.  Vyse,  4t2 

WBIT  OF  SUMMONS. 

See  CoMMOK  La.w  Pbogedvbi  Act, 
1862,  (1),  (2). 

Proceeding  as  if  personal  Service  had 
been  effected  on  Lunatic, 

The  Court  has  power,  under  the 
15  <fc  16  Vict.  c.  76,  s.  17,  to  allow  a 
plaintiff  to  proceed  as  if  personal 
service  of  the  writ  of  summons  had 
been  effected,  although  the  defendant 
is  a  lunatic,  and  will  so  order  if  satis- 
fied that  reasonable  efforts  have  been 
made  to  effect  personal  service,  and 
that  the  writ  has  come  to  the  de- 
fendant's knowledge.  JESmberleg  v. 
AUegne,  223 


THX  xin>. 
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